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LIST OF CASES DISPOSED OF 
BY FILED MEMORANDUM OPINION 


No. S-96-207: Neumann v. American Family Ins. Affirmed. 
Stephan, J. 

No. S-97-381: Stennis v. ConAgra Inc. Affirmed in part, and 
in part reversed and remanded with directions. Wright, J. 

No. S-97-383: Pitzel v. Foxely Cattle Co. Affirmed. Wright, 
J. 

No. S-97-563: Cokes v. Nebraska Dept. of Corr. Servs. 
Affirmed. Gerrard, J. 

No. A-97-812: State v. Martin. Appeal dismissed. Miller- 
Lerman and Gerrard, JJ., not participating. 

No. S-97-994: In re Estate of Twiss. Remanded in part with 
directions, and in part reversed. Connolly, J. 
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LIST OF CASES DISPOSED OF 
WITHOUT OPINION 


No. S-36-980001: In re Petition to Amend Rules on 
Admission of Attorneys. Application to amend rules on admis- 
sion of attorneys granted. 

No. S-36-980002: In re Petition to Amend Rules Creating, 
Controlling & Regulating NSBA. By order of the court, bar 
dues increases granted as specified in order; 18-month review of 
structure and functions of NSBA instituted; NSBA to fund 
Client Security Fund, as a minimum, at same level as 1998 fis- 
cal year. 

No. S-96-574: Mischke v. Mischke. Motion of appellant to 
dismiss appeal sustained; appeal dismissed; each party to pay 
own costs. 

No. S-96-1188: State v. Larsen. Motion of appellant for 
rehearing overruled. 

Nos. S-97-048, S-97-726: Gagne v. Severa. Judgment of 
Court of Appeals vacated and appeal dismissed pursuant to rule 
7A(2). 

No. S-97-387: In re Estate of Othmer. Stipulation allowed; 
appeal dismissed; each party to pay own costs. 

No. S-97-716: Clarkson Educ. Assn. v. Colfax Cty. Sch. 
Dist. No. 58. Motion of appellee for summary dismissal for 
mootness sustained. 

No. S-97-847: Radenz v. Zwygart. Motion of appellant to 
dismiss appeal sustained; appeal dismissed at cost of appellant. 

No. S-97-891: In re Guardianship of Othmer. Stipulation 
allowed; appeal dismissed. 

No. S-97-998: Robbins v. KJS Partnership. Stipulation 
allowed; appeal dismissed. 

No. S-97-1105: Davis v. Hacor, Inc. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. S-97-1208: Prososki v. Thoroughbred Racing Assn. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 
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xxiv CASES DISPOSED OF WITHOUT OPINION 


No. S-97-1342: State v. Feiling. Motion of appellant for 
rehearing overruled. 

No. S-98-155: State v. Garza. Motion of appellee for sum- 
mary dismissal sustained. See rule 7B(1). 

No. S-98-301: State v. Trevino. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. S-98-451: Churchill v. Red Lion Hotels. Affirmed. See 
rule 7A(1). 

No. S-98-710: State ex rel. NSBA v. Steichen. Judgment of 
suspension. 

No. S-98-1107: State ex rel. NSBA y. Wagstaffe. 
Respondent suspended from the practice of law in the State of 
Nebraska until further order of the court. 

No. S-98-1196: State ex rel. NSBA v. Koseluk. Respondent 
suspended from the practice of law in the State of Nebraska until 
further order of the court. 

No. 8-98-1349: State ex rel. NSBA y. Reiner. Respondent 
suspended from the practice of law in the State of Nebraska until 
further order of the court. 

No. S-98-1378: State ex rel. NSBA vy. Krause. Respondent 
suspended from the practice of law in the State of Nebraska until 
further order of the court. 

No. S-99-042: State ex rel. NSBA v. Whitehead. 
Respondent suspended from the practice of law in the State of 
Nebraska until further order of the court. 


LIST OF CASES ON PETITION 
FOR FURTHER REVIEW 


No. A-95-1233: Brosnan v. Rahn. Petition of appellant for 
further review overruled on December 16, 1998. 

No. A-96-661: Radecki v. Wedgewood Med. Ctr. Petition of 
appellee for further review overruled on December 30, 1998. 

No. A-96-952: Steele v. Encore Mfg. Co., 7 Neb. App. 1 
(1998). Petition of appellee for further review overruled on 
September 23, 1998. 

No. A-96-1011: Yohe vy. Wright. Petition of appellant for fur- 
ther review overruled on July 9, 1998. 

No. A-96-1018: Faase y. Physician Resources. Petition of 
appellant for further review overruled on November 12, 1998. 

No. A-96-1041: Agnew v. Krueger. Petition of appellant for 
further review overruled on July 15, 1998. 

No. A-96-1064: Matlock vy. Papio-Missouri River NRD. 
Petition of appellant for further review overruled on July 9, 
1998. 

No. S-96-1164: Hansmeyer v. Nebraska Pub. Power Dist., 
6 Neb. App. 889 (1998). Petition of appellant for further review 
sustained on October 28, 1998. 

No. S-96-1164: Hansmeyer v. Nebraska Pub. Power Dist., 
6 Neb. App. 889 (1998). Petition of appellee for further review 
sustained on October 28, 1998. 

No. A-96-1240: Danner vy. State Farm Mut. Auto. Ins. Co., 
7 Neb. App. 47 (1998). Petition of appellee for further review 
overruled on September 23, 1998. 

No. A-96-1241: Nichols v. County of Douglas, 7 Neb. App. 
606 (1998). Petition of appellant for further review overruled on 
December 30, 1998. 

No. S-96-1243: Wood v. McGrath, North, 7 Neb. App. 262 
(1998). Petition of appellant for further review sustained on 
September 16, 1998. 

No. A-96-1253: Hoffmeyer v. Spectrum Emergency Care. 
Petition of appellant for further review overruled on September 
1, 1998. 
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Xxvi PETITIONS FOR FURTHER REVIEW 


No. A-96-1268: Hoelck v. ICI Americas, Inc., 7 Neb. App. 
622 (1998). Petition of appellee for further review overruled on 
October 28, 1998. 

No. A-96-1311: Nelson v. Barthel. Petition of appellant for 
further review overruled on December 21, 1998. 

No. A-96-1322: Hamel v. Doolittle. Petition of appellee for 
further review overruled on December 16, 1998. 

No. A-96-1328: Hidden Energy, Inc. v. Fritz. Petition of 
appellee for further review overruled on July 28, 1998. 

No. A-96- 1333: Wyshnevsky v. Bordogna. Petition of appel- 
lant for further review overruled on July 28, 1998. 

No. A-96-1333: Wyshnevsky v. Bordogna. Petition of 
appellee for further review overruled on July 28, 1998. 

No. A-97-008: Federal Deposit Ins. Corp. v. Slangal. 
Petition of appellant for further review overruled on July 9, 
1998. 

No. S-97-048: Gagne v. Severa. Petition of appellee for fur- 
ther review sustained on September 1, 1998. 

No. A-97-060: State v. Davis, 6 Neb. App. 790 (1998). 
Petition of appellant for further review overruled on July 9, 
1998. 

No. S-97-073: In re Estate of Schindler, 7 Neb. App. 300 
(1998). Petition of appellant for further review sustained on 
September 1, 1998. 

No. S-97-073: In re Estate of Schindler, 7 Neb. App. 300 
(1998). Petition of appellee Walker for further review sustained 
on September 1, 1998. 

No. A-97-114: Nebraska Pub. Power Dist. vy. Johnson. 
Petition of appellant for further review overruled on December 
16, 1998. 

No. A-97-156: Community First State Bank v. Daringer. 
Petition of appellant for further review overruled on September 
11, 1998. 

No. S-97-162: Norwest Bank Neb. y. Bellevue Bridge 
Comm., 7 Neb. App. 750 (1998). Petition of appellee for further 
review sustained on December 21, 1998. 

No. A-97-191: Schaffert vy. Lancaster Cty. Sch. Dist. No. 1, 
7 Neb. App. 206 (1998). Petition of appellant for further review 
overruled on September 1, 1998. 


PETITIONS FOR FURTHER REVIEW XXVii 


No. A-97-199: Ecotech, Inc. v. Jurek. Petition of appellant 
for further review overruled on September 23, 1998. 

No. A-97-225: Dollison v. Mercy Servs. Corp., 7 Neb. App. 
555 (1998). Petition of appellant for further review overruled on 
December 16, 1998. 

No. A-97-228: Omaha Restaurant Prop. Co. v. Mother 
Tucker’s. Petition of appellant for further review overruled on 
September 1, 1998. 

No. A-97-275: Agrex, Inc. v. City of Superior, 7 Neb. App. 
237 (1998). Petition of appellee for further review overruled on 
January 13, 1999. 

No. S-97-281: Pleiss v. Barnes. Petition of appellee for fur- 
ther review sustained on November 12, 1998. 

No. A-97-298: State v. Rodgers. Petition of appellee for fur- 
ther review overruled on December 16, 1998. 

No. A-97-326: Martin v. Nebraska Dept. of Public 
Institutions, 7 Neb. App. 585 (1998). Petition of appellee for 
further review overruled on November 12, 1998. 

No. A-97-339: American States Ins. v. Farm Bureau Ins., 7 
Neb. App. 507 (1998). Petition of appellant for further review 
overruled on September 25, 1998. 

No. A-97-355: State vy. Harrison, 7 Neb. App. 350 (1998). 
Petition of appellant for further review overruled on November 
12, 1998. 

No. S-97-359: Corcoran v. Lovercheck. Petition of appellee 
for further review sustained on December 30, 1998. 

No. A-97-365: Ruroede v. Carl. Petition of appellant for fur- 
ther review overruled on July 28, 1998. 

No. A-97-422: Creighton St. Joseph vy. FHC Options, Inc. 
Petition of appellant for further review overruled on September 
16, 1998. 

No. A-97-436: State v. Butzke, 7 Neb. App. 360 (1998). 
Petition of appellant for further review overruled on September 
23, 1998. 

No. A-97-440: Ward v. Ward, 7 Neb. App. 821 (1998). 
Petition of appellee for further review overruled on January 13, 
1999. 

No. A-97-454: In re Estate of Obering. Petition of appellant 
for further review overruled on November 12, 1998. 


XXVili PETITIONS FOR FURTHER REVIEW 


No. S-97-461: Talkington v. Womens Servs., 7 Neb. App. 
378 (1998). Petition of appellee for further review sustained on 
September 10, 1998. 

No. A-97-463: Hinde vy. City of North Platte. Petition of 
appellant for further review overruled on December 2, 1998. 

No. S-97-489: Lackman vy. Rousselle, 7 Neb. App. 698 
(1998). Petition of appellee Jack Lackman for further review 
sustained on January 13, 1999. 

No. A-97-514: State v. Herrera. Petition of appellant for fur- 
ther review overruled on September 1, 1998. 

No. A-97-528: State v. Arenas. Petition of appellant for fur- 
ther review overruled on July 15, 1998. 

No. A-97-544: In re Estate of Rolenc, 7 Neb. App. 833 
(1998). Petition of appellant for further review overruled on 
December 21, 1998. 

No. A-97-549: State v. Davis. Petition of appellant for further 
review overruled on July 9, 1998. 

Nos. A-97-559, A-97-562: Crafton v. Union Pacific RR. 
Co., 7 Neb. App. 793 (1998). Petition of appellee for further 
review overruled on January 13, 1999. 

No. A-97-569: Coffey v. Mann, 7 Neb. App. 805 (1998). 
Petition of appellant for further review overruled on December 
21, 1998. 

No. A-97-569: Coffey v. Mann, 7 Neb. App. 805 (1998). 
Petition of appellee for further review overruled on December 
21, 1998. 

No. A-97-588: McGinley v. McGinley, 7 Neb. App. 410 
(1998). Petition of appellant for further review overruled on 
September 23, 1998. 

No. A-97-592: Peers v. Harvey. Petition of appellant for fur- 
ther review overruled on January 13, 1999. 

No. S-97-596: State v. Greer, 7 Neb. App. 770 (1998). 
Petition of appellee for further review sustained on December 
30, 1998. 

No. A-97-603: Coenen v. Coenen. Petition of appellee for 
further review overruled on January 13, 1999. 

Nos. S-97-632, S-97-633: State v. Johnson, 6 Neb. App. 817 
(1998). Petition of appellee for further review sustained on July 
15, 1998. 


PETITIONS FOR FURTHER REVIEW XxixX 


No. A-97-656: Barthel vy. Liermann. Petition of appellant for 
further review overruled on December 2, 1998. 

No. A-97-680: In re Interest of Becky J. Petition of appel- 
lant for further review overruled on July 9, 1998. 

No. A-97-698: Davis v. Davis, 7 Neb. App. 78 (1998). 
Petition of appellant for further review overruled on July 9, 
1998. 

No. A-97-710: McCaslin v. McBride. Petition of appellant 
for further review overruled on July 9, 1998. 

No. S-97-726: Gagne v. Severa. Petition of appellant for fur- 
ther review sustained on September 1, 1998. 

No. A-97-736: State v. Rasmussen. Petition of appellant for 
further review overruled on July 9, 1998. 

No. A-97-740: In re Interest of Alison A. Petition of appel- 
lant for further review overruled on September 1, 1998. 

No. A-97-762: Christiansen v. Aimsworth Farmers 
Ranchers Coop. Petition of appellant for further review over- 
ruled on December 16, 1998. 

No. A-97-774: Gibb v. Gibb. Petition of appellee for further 
review overruled on October 21, 1998. 

No. A-97-796: Carroll v. Pfeffer. Petition of appellant for 
further review overruled on December 2, 1998. 

No. A-97-798: State v. Malcom, 7 Neb. App. 286 (1998). 
Petition of appellant for further review overruled on September 
1, 1998. 

No. S-97-802: US Ecology v. Boyd Cty. Bd. of Equal., 6 
Neb. App. 956 (1998). Petition of appellee for further review 
sustained on July 22, 1998. 

No. A-97-838: Lancaster Cty. Bd. of Equal. v. Condev 
West, Inc., 7 Neb. App. 319 (1998). Petition of appellant for 
further review overruled on January 13, 1999. 

No. S-97-849: State v. Johnson. Petition of appellant for fur- 
ther review sustained on July 22, 1998. 
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Courts. The Nebraska Supreme Court has an existing inherent authority over the 
inferior courts. 
Constitutional Law: Courts. Neb. Const. art. V, § 30, does not act to revoke or limit 
the inherent authority of the Nebraska Supreme Court over the inferior courts. 
Courts: Judges: Disciplinary Proceedings. The Nebraska Supreme Court has a 
duty to prevent the appearance of impropriety in the conduct of judicial business by 
a judge charged with misconduct while a final determination of the allegations 
against that judge is pending. 
Judges: Disciplinary Proceedings. The determination of whether conduct is preju- 
dicial to the administration of justice depends not so much on the judge’s motives, 
but more on the conduct itself, the results thereof, and the impact such conduct might 
reasonably have upon knowledgeable observers. 
___:____. It is immaterial that a judge’s conduct is lawful, albeit unjudicial, or that 
the judge perceived offensive and harassing conduct as low-humored horseplay. 
Rules of Evidence: Proof. Neb. Rev. Stat. § 27-1002 (Reissue 1995), commonly 
referred to as the “best evidence” rule or “original document” rule, provides that in 
order to prove the content of a writing, the original writing is required. 
Rules of Evidence. Pursuant to Neb. Rev. Stat. § 27-1004(1) (Reissue 1995), the 
Original writing is not required, and other evidence of the contents of a writing is 
admissible, if all originals are lost or have been destroyed, unless the proponent lost 
or destroyed them in bad faith. 
Rules of Evidence: Testimony: Proof. Under Neb. Rev. Stat. § 27-1004(1) (Reissue 
1995), the loss or destruction of documents need not be proved beyond the possibil- 
ity of mistake, as the court is vested with a judicial discretion in the matter, and it is 
enough if the testimony satisfies the court of the fact with reasonable certainty. 
Judges: Disciplinary Proceedings. The recommendation of the Nebraska 
Commission on Judicial Qualifications is entitled to be given weight. However, it is 
incumbent upon the Nebraska Supreme Court to independently fashion an appropri- 
ate penalty. 
eer . The goals of disciplining a judge in response to inappropriate conduct 
are to preserve the integrity of the judicial system as a whole and to provide reassur- 
ance that judicial misconduct will not be tolerated. 
____: ____. Sanctions should be imposed where necessary to safeguard the bench 
from those who are unfit. 

pee . In disciplining a judge, the Nebraska Supreme Court must weigh the 
nature of th the offenses with the purpose of sanctions. 
eres . Neb. Rev. Stat. § 24-722 (Reissue 1995) provides that a judge may be 
removed from office for conduct prejudicial to the administration of justice. 
Judges: Disciplinary Proceedings: Proof. Conduct unbecoming a member of the 
judiciary may be proved by evidence of specific major incidents which indicate such 
conduct, or it may also be proved by evidence of an accumulation of small and osten- 
sibly innocuous incidents which, taken together, emerge as a pattem of hostile con- 
duct unbecoming a member of the judiciary. 
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PER CURIAM. 

This is an original proceeding before this court following a 
complaint filed by the Nebraska Commission on Judicial Qualifi- 
cations on October 21, 1997. The complaint charges the respond- 
ent, Richard M. Jones, a county court judge for the Fourth 
Judicial District, with seven counts of misconduct, in violation 
of various provisions of the Nebraska Code of Judicial Conduct 
and Neb. Rev. Stat. § 24-722(6) (Reissue 1995). The complaint 
was amended in December to add an eighth count. 

A hearing on the complaint was conducted in January 1998. 
In accordance with Neb. Const. art. V, § 30, and Neb. Rev. Stat. 
§ 24-721 (Reissue 1995), this court appointed the Honorable 
William D. Blue, a retired district court judge, to serve as spe- 
cial master over the hearing for the purposes of taking evidence 
and making recommended findings of fact and conclusions of 
law. The special master concluded that five of the counts were 
supported by clear and convincing evidence, that the conduct 
violated various provisions of the Code of Judicial Conduct, 
and that the conduct brought the judicial office into disrepute, 
as prohibited by § 24-722(6). However, the special master con- 
cluded that three counts were not supported by clear and con- 
vincing evidence. 

The commission concluded that two of the three counts 
rejected by the special master were supported by clear and con- 
vincing evidence and were in violation of provisions of the 
Code of Judicial Conduct and § 24-722(6). The commission 
adopted the remaining conclusions of the special master and 
recommended that Jones be removed from office. Jones filed a 
petition with this court, asking that the commission’s recom- 
mendation be modified or rejected. 
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I. STANDARD OF REVIEW 

The standard of review is de novo on the record of the pro- 
ceedings before the special master. Jn re Complaint Against 
Empson, 252 Neb. 433, 562 N.W.2d 817 (1997). In its discre- 
tion, this court may permit the introduction of additional evi- 
dence. In re Complaint Against Kneifl, 217 Neb. 472, 351 
N.W.2d 693 (1984). 

Neb. Const. art. V, § 30(1), and § 24-721 provide that if the 
commission finds the charges are established by clear and con- 
vincing evidence, it shall recommend appropriate disciplinary 
sanctions to this court. Therefore, we may concern ourselves 
only with the counts the commission concluded were estab- 
lished by clear and convincing evidence. See In re Complaint 
Against Kneifl, supra. 


II. APPLICABLE STATUTORY AND JUDICIAL 
CODE OF CONDUCT PROVISIONS 

Upon its independent inquiry, this court must determine 
whether the charges against the respondent are supported by 
clear and convincing evidence and which, if any, canons of the 
Code of Judicial Conduct adopted by this court and subsections 
of § 24-722 have been violated. If violations are found, this 
court must then determine what discipline, if any, is appropriate 
under the circumstances. See, Jn re Complaint Against Empson, 
supra; In re Complaint Against Kelley, 225 Neb. 583, 407 
N.W.2d 182 (1987). 

The complaint relies on § 24-722, which provides: 

A Justice or judge of the Supreme Court or judge of any 
court of this state may be reprimanded, disciplined, cen- 
sured, suspended without pay for a definite period of time 
not to exceed six months, or removed from office for. . . 
(6) conduct prejudicial to the administration of justice that 
brings the judicial office into disrepute... . 

Other than alleging violations of § 24-722(6), the complaint does 
not allege that Jones violated any other subsection of § 24-722. 
The canons of the Code of Judicial Conduct relevant to the 
instant matter are as follows: 
CANON 1 
A Judge Shall Uphold the Integrity and 
Independence of the Judiciary 
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A. An independent and honorable judiciary is indis- 
pensable to justice in our society. A judge should partici- 
pate in establishing, maintaining and enforcing high stan- 
dards of conduct, and shall personally observe those 
standards so that the integrity and independence of the 
judiciary will be preserved. The provisions of this Code 
shall be construed and applied to further that objective. 

CANON 2 
A Judge Shall Avoid Impropriety 
and the Appearance of Impropriety in all of 
the Judge’s Activities 

A. A judge shall respect and comply with the law and 
shall act at all times in a manner that promotes public con- 
fidence in the integrity and impartiality of the judiciary. 

B. A judge shall not allow family, social, political or 
other relationships to influence the judge’s judicial con- 
duct or judgment. A judge shall not lend the prestige of 
judicial office to advance the private interests of the judge 
or others; nor shall a judge convey or permit others to con- 
vey the impression that they are in a special position to 
influence the judge. A judge shall not testify voluntarily as 
a character witness. 


CANON 3 
A Judge Shall Perform the Duties 
of Judicial Office Impartially and Diligently 


B. ADJUDICATIVE RESPONSIBILITIES. 


(3) A judge shall require order and decorum in pro- 
ceedings before the judge. 

(4) A judge shall be patient, dignified and courteous to 
litigants, jurors, witnesses, lawyers and others with whom 
the judge deals in an official capacity, and shall require 
similar conduct of lawyers, and of staff, court officials and 
others subject to the judge’s direction and control. 


(7) A judge shall accord to every person who has a legal 
interest in a proceeding, or that person’s lawyer, the right 
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to be heard according to law. A judge shall not initiate, 
permit or consider ex parte communications or consider 
other communications made to the judge outside the pres- 
ence of the parties concerning a pending or impending 
proceeding .... 


C. ADMINISTRATIVE RESPONSIBILITIES. 

(1) A judge shall diligently discharge the judge’s 
administrative responsibilities without bias or prejudice 
and maintain professional competence in judicial adminis- 
tration, and should cooperate with other judges and court 
officials in the administration of court business. 

(2) A judge shall require staff, court officials and others 
subject to the judge’s direction and control to observe the 
standards of fidelity and diligence that apply to the judge 
and to refrain from manifesting bias or prejudice in the 
performance of their official duties. 

The Code of Judicial Conduct demands that judges conform 
to a higher standard of conduct than is expected of lawyers and 
other persons in society. In re Complaint Against Empson, 252 
Neb. 433, 562 N.W.2d 817 (1997). 

The object of the Code of Judicial Conduct is to delineate 
what conduct should be avoided for its prejudicial potential. 
Therefore, a clear violation of the Code of Judicial Conduct 
constitutes, at a minimum, a violation of § 24-722(6). 


III. DISCUSSION 
On November 7, 1997, this court, exercising its inherent 
power, issued an order suspending Jones from his judicial office 
with pay until further order. 
Neb. Const. art. V, § 30(3), states: 
Upon order of the Supreme Court, a Justice or Judge of the 
Supreme Court or other judge shall be disqualified from 
acting as a Justice or Judge of the Supreme Court or other 
judge, without loss of salary, while there is pending (a) an 
indictment or information charging him or her in the 
United States with a crime punishable as a felony under 
Nebraska or federal law or (b) a recommendation to the 
Supreme Court by the Commission on Judicial Qualifica- 
tions for his or her removal or retirement. 
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Article V, § 30, states only these two instances when a judge 
shall be suspended with pay. Thus, article V, § 30, does not limit 
suspension with pay to only the two instances listed. This court 
has always had an existing inherent authority over the inferior 
courts. Nothing in article V, § 30, acts to revoke or limit that 
authority. See, In the Matter of Ferguson, 304 S.C. 216, 403 
S.E.2d 628 (1991) (stating Supreme Court has inherent power 
to protect itself and public through order of suspension); In re 
Kirby, 350 N.W.2d 344 (Minn. 1984) (stating when Supreme 
Court came into existence, it came with inherent powers); In re 
Franciscus, 471 Pa. 53, 369 A.2d 1190 (1977) (providing his- 
torical background for Supreme Court’s inherent power over 
inferior courts). 

Neb. Const. art. V, § 1, states in part that “[iJn accordance 
with rules established by the Supreme Court and not in conflict 
with other provisions of this Constitution and laws governing 
such matters, general administrative authority over all courts in 
this state shall be vested in the Supreme Court and shall be exer- 
cised by the Chief Justice.” 

This court has a duty to prevent the appearance of impropri- 
ety in the conduct of judicial business by a judge charged with 
misconduct while a final determination of the allegations 
against that judge is pending. See Matter of Benoit, 487 A.2d 
1158 (Me. 1985). In adhering to this duty, an exercise of this 
court’s inherent power over the state’s lower tribunals may be 
necessary while the complaint is pending. See In re Kirby, 
supra (stating that based upon nature and seriousness of com- 
plaint, Supreme Court may suspend judge with pay in order to 
protect integrity of judicial system). 

An order of suspension is not a disciplinary measure or final 
determination as to the rights of the judge in question to hold 
office. Rather, the sole purpose of such an order is to maintain 
the integrity of the judicial system for the protection of the peo- 
ple of the state. See In re Franciscus, supra. Such a suspension 
would end if the judge in question was exonerated of the alle- 
gations against him or her. 

In the instant case, this court executed its order suspending 
Jones with pay only after Jones filed his answer to the com- 
plaint in which he admitted many of the allegations made 
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against him. At that point, we determined it was necessary to 
protect the integrity of the court by suspending Jones with pay 
pending a determination of the allegations against him. 

The suspension of Jones from office with pay was not a dis- 
ciplinary action and did not reach any conclusions regarding the 
ultimate outcome of the proceedings against Jones. 
Accordingly, we now address the merits of the complaint and 
recommendation of the commission. 


1. CounT 1: BATTERY 

Count 1 of the complaint alleges, “On or about August 11, 
1994, Jones was riding in an elevator with Judge Jane 
Prochaska . . . from the employee parking lot of the Douglas 
County Courthouse and pressed and rubbed up against 
Prochaska’s body, including her breasts. As Jones left the ele- 
vator, he said ‘fuck you’ to Prochaska.” 

The complaint also alleges that sometime between August 
12, 1994, and August 11, 1995, Jones rammed Judge Jane 
Prochaska with his elbow, shoving her into the corner of the ele- 
vator and causing her to stumble. 

The special master concluded that the allegations of battery 
were not proved by clear and convincing evidence. However, 
the special master did not make any conclusions regarding the 
allegation that Jones used intemperate language during one of 
the incidents. Prochaska testified that as she exited the elevator 
following the alleged battery, she heard Jones say “fuck you” as 
the doors were closing and that she also heard the word “bitch.” 
According to Jones, Prochaska called him names during the 
incident. The commission adopted the findings of the special 
master that the alleged battery was not proved by clear and con- 
vincing evidence, but found by clear and convincing evidence 
that the intemperate language was intentionally spoken, in vio- 
lation of Canons 1, 1A, 2, 2A, and 3B(4) of the Code of Judicial 
Conduct, and that such conduct is prejudicial to the administra- 
tion of justice as prohibited by § 24-722(6). 

We agree with the commission that the use of intemperate 
language did occur and that such a conclusion is supported by 
clear and convincing evidence in the record. We further adopt 
the findings of the commission regarding the violations of 
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Canons 1, 1A, 2, 2A, and 3B(4) of the Code of Judicial Conduct 
and § 24-722(6) in that Jones’ conduct was prejudicial to the 
administration of justice. 


2. COUNT 2: BEHAVIOR TOWARD JUDGE MARK ASHFORD 

Count 2 states the following allegations: 

Sometime in 1991, Jones placed an anonymous note in the 
courthouse mail slot of Judge Mark Ashford . . . which 
threatened Ashford. Ashford believed the letter was a seri- 
ous threat and turned the matter over to the police, who 
later determined the letter was a hoax. 

... In late 1992 or early 1993, Jones set off firecrack- 
ers in Ashford’s office in the Douglas County Courthouse, 
during working hours. 

Judge Mark Ashford testified that 6 or 7 years prior, a death 
threat had been left in his mail slot at work. Believing the 
author to be a person he prosecuted years ago and had recently 
seen in court, Ashford took the note seriously and gave it to the 
police. As a result, there was a police investigation and, for a 
short time, police surveillance of Ashford’s home. Several days 
later, Jones admitted to Ashford that he had written the note and 
apologized. Ashford accepted Jones’ apology and forgave him. 

Ashford also testified that on one occasion, fireworks were 
set off in the bathroom area of his office. However, Ashford was 
‘not in the office at the time. Jones subsequently admitted that he 
had set off the firecrackers and apologized. 

Jones admits that both incidents occurred, but states that the 
fireworks involved were of a kind meant for indoor use and 
designed to make confetti. Jones also testified that the note was 
given to Ashford as part of a series of pranks between the two 
and that Jones apologized when he discovered that the note had 
been taken seriously. 

The special master found by clear and convincing evidence 
that the incidents occurred and concluded that the conduct vio- 
lated Canons 1, 1A, 2, 2A, and 3B(4) of the Code of Judicial 
Conduct and was conduct prohibited by § 24-722(6). 

Jones admits that these incidents occurred, but states that 
they were meant as pranks. However, the determination of 
whether conduct is prejudicial to the administration of justice 
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depends not so much on the judge’s motives, but more on the 
conduct itself, the results thereof, and the impact such conduct 
might reasonably have upon knowledgeable observers. Jn re 
Complaint Against Kneifl, 217 Neb. 472, 351 N.W.2d 693 
(1984). It is immaterial that a judge’s conduct is lawful, albeit 
unjudicial, or that the judge perceived offensive and harassing 
conduct as low-humored horseplay. See Geiler v. Commission 
on Judicial Qualifications, 10 Cal. 3d 270, 515 P.2d 1, 110 Cal. 
Rptr. 201 (1973). Thus, that Jones intended his actions to be 
seen as pranks does not mitigate the seriousness of his actions. 
Jones’ actions were juvenile, immature, and clearly prejudicial 
to the administration of justice. Regardless of the motive, such 
behavior cannot be condoned. Accordingly, we agree with the 
findings and conclusions of the special master and the commis- 
sion that the conduct violated Canons 1, 1A, 2, 2A, and 3B(4) 
of the Code of Judicial Conduct and was conduct prejudicial to 
the administration of justice, as prohibited by § 24-722(6). 


3. COUNT 3: INTEMPERATE REMARKS 
Count 3 alleges the following: 
On or about July 22, 1993, Jones directed a court 
employee to deliver a message to Prochaska to get her 
“fat, fucking ass” to the clerk’s office to sign some papers. 

... On or about November 30, 1993, Jones, in the pres- 
ence of another court employee, made a false statement to 
Prochaska that she had offered Jones oral sex in exchange 
for his vote for presiding judge; on several occasions 
thereafter, Jones made false statements to this same court 
employee to the effect that Prochaska had offered him oral 
Sex. 

. .. On numerous occasions from 1993 to the present 
time, Jones has referred to Prochaska, in the presence of 
other court employees, as a “bitch,” “cunt,” or “fucking 
cunt.” 

... On or about June 25, 1997, Jones, in the presence of 
and within the hearing of court employees, used profanity, 
including the phrases “what the fuck am I supposed to do,” 
“find yourself another fucking judge,” and “fucking 
bitch.” 
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. .. On numerous occasions from 1993 to the present 
time, Jones has made statements to another judge, to 
another court employee, and to an Omaha police officer 
suggesting Jones would like to see Prochaska killed or tor- 
tured, including: 

¢ references to stuffing dynamite in her tailpipe, and 
being there to “watch the mist blow 20 feet in the air’; 

* turning Prochaska’s head into “pink mist”; 

¢ and pouring honey on her and letting ants crawl over 
her. 


(a) July 22, 1993, Incident 

Robert Wheeler, a court employee, testified that during 1993, 
he answered Prochaska’s telephone, and when asked if he 
wanted to leave a message for Prochaska, Jones stated, “tell her 
to get her fat fucking ass over here and sign these papers.” 
Wheeler did not know how to tell another judge that informa- 
tion and relayed the message to his supervisor, Theresa Sims. 
Sims subsequently told Prochaska the message. Prochaska tes- 
tified that in addition to the message relayed to her through 
Sims, Jones also called her and said in a loud, angry voice to 
“[g]let your fucking ass over to the clerk’s office right now and 
do your work that’s been sitting there for two days, or a com- 
plaint will be filed against you with the Judicial Qualifications 
Commission by 4:30 this afternoon.” According to Prochaska, 
two people who were not court personnel and a court employee 
were present and heard a portion of Jones’ statement over the 
speakerphone. Sheril Doll, the court employee present at the 
time of the call, testified that there were two other people in the 
office at the time and that she heard Jones tell Prochaska to get 
her “fucking ass” over to the other side to sign some papers. 

The record indicates that Jones does not remember the exact 
words of the message taken by Wheeler or what he told 
Prochaska on the phone. However, Jones also testified that he 
left the phone message hoping it “would light a burr under her 
saddle” and admitted that he wanted to get Prochaska moving 
by embarrassing her. Jones further testified that when he called 
Prochaska, he might have said “cute ass” instead of “fucking 
ass,” but that he did not know for sure which term he used. 
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Jones testified that he made the comments out of frustration 
because a stack of unsigned papers had accumulated and it was 
Prochaska’s duty to sign them. However, Prochaska testified 
that there were no papers to sign that were her responsibility 
and that there were two stacks of papers that were Jones’ 
responsibility. Jones admitted that regardless of which term he 
used, or why he used the language he did, he was wrong in 
doing so. 


(b) November 30, 1993, Incident 

Prochaska testified that on November 30, 1993, she received 
a call from Jones requesting to speak with her. Prochaska 
refused to go to Jones’ office, but agreed to talk with him on the 
telephone, at which point Jones turned on his speakerphone so 
that Mark Wagner, the court administrator, could listen to the 
call. Jones indicated that he was angry with Prochaska over 
times when she had been absent from the court in order to serve 
on various task forces and committees. Jones then told 
Prochaska that he wanted her to forfeit her vacation because she 
had been to too many meetings. 

Prochaska testified that Jones then stated, “Come on, Jane 

. . why don’t you just come to your senses and give up your 
vacation and we can forget this conversation ever happened.” 
Prochaska replied, “Yeah, Deacon [Jones], kind of like you’d 
like to forget that conversation ever happened last July when 
you ordered me . . . to get my, quote, fucking ass to the clerk’s 
office to do your work.” Prochaska testified that at this point, 
Jones stated, “Jane, what you'd really like to forget is the day 
that you offered me a blow job in return for my vote for you as 
presiding judge.” Jones admits to making this statement in front 
of Wagner. 

Wagner testified that Jones stated to him several times that 
Prochaska had offered him oral sex in exchange for his vote. 
Ashford testified that Jones also made this statement to him. 

Prochaska testified that she never made such an offer or state- 
ment to Jones either jokingly or seriously. However, Jones tes- 
tified that she did make such an offer. Regardless, Jones admits 
that he was wrong in using profanity and vulgar language. 
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(c) Name-Calling Incidents 

Wagner testified that over the past 6 or 7 years, he heard 
Jones call Prochaska names and believes that Jones used the 
terms “fucking cunt” and “bitch.” Ashford testified that in 
approximately 1994, Jones called Prochaska a “fucking cunt” 
because he was concerned she was not doing her job. Court 
employees Deb Schwarten and Kathleen Favor testified that 
Jones referred to Prochaska using various derogatory terms at 
times when lawyers and others were present. Jones admits refer- 
ring to Prochaska by a number of profane and vulgar names. 


(d) June 25, 1997, Incident 

The record reflects that at approximately 10:15 a.m. on June 
25, 1997, Jones asked Favor, the bailiff, to unlock the door to 
Prochaska’s chambers so that he could have access to the bath- 
room. Prochaska was on medical leave at the time, but had 
given orders that Jones could not use her facilities even if she 
was not using them. Favor did not have a key, so she initially 
asked Dawn Bottorff, an administrative secretary, to unlock the 
door. However, Bottorff refused because of Prochaska’s orders. 
Favor then arranged to have the court magistrate open the door. 
At some point during the morning, Jones used the facilities, and 
he testified that he was careful to leave the restroom in good 
condition. 

Later in the day, Jones asked that the room be unlocked 
again, and Favor refused, stating that Bottorff would not let her 
unlock it because a mess had been made on the floor. Jones then 
located Bottorff to inquire as to why he could not use the facil- 
ities. No allegation is made in the complaint that Jones either 
intentionally or unintentionally urinated on the floor. Rather, 
the issue is the language Jones used. 

Favor testified that Jones became angry and asked, “ ‘What 
the hell am I supposed to do?’” and that, referring to Bottorff, 
Jones asked, “ ‘Who the fuck does she think she is? Who the 
fuck does she think she works for, if it’s not us?’” Favor testi- 
fied that there were people present when these comments were 
made and that Jones used a loud enough voice that they could 
hear him. Bottorff provided similar testimony. 
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Favor further testified that after checking into whether Jones 
could use another judge’s facilities and finding that those facil- 
ities were in use, Jones took his robe off and stated, “ ‘[fJuck it, 
find yourself another judge,’ and left. Another judge filled in 
for a period of time, but Jones at some point returned and fin- 
ished the afternoon’s business. At the close of business, appar- 
ently referring to Bottorff, Jones told Favor that “he was going 
to get the fucking cunt fired.” Favor further testified that some- 
time after the incident occurred, Jones also stated that if he had 
a key, he would “shit on [Prochaska’s] desk.” Wagner testified 
that Jones spoke with him and referred to Bottorff as a “fucking 
bitch.” Another court employee also overheard Jones angrily 
say “fucking bitch” before stating that he wanted somebody 
fired. 

Jones’ medical doctor testified that due to several medical 
conditions and treatment for those conditions, Jones experi- 
ences a frequent and urgent need to urinate. Jones testified that 
when he located Bottorff, she seemed to be deliberately 
attempting to humiliate him. Jones also testified that he left the 
court area in order to go to his office and get his own keys and 
told Bottorff only that she would have to find someone else. 
Jones further testified that he did not call Bottorff anything 
other than a “snot nosed secretary” during a private meeting 
with Ashford regarding the incident. The day following the inci- 
dent, Jones met with Bottorff and apologized. 


(e) Threatening Remarks 

Jones admits to making a statement to Wagner that he would 
like to turn Prochaska’s head into “pink mist.” However, Jones 
states that he was “venting” when he made this comment and 
that the “pink mist” comment is somewhat humorous to him. 
Jones also admits to telling a court employee that if it were not 
for his wife and children, he would blow Prochaska away. 
Wagner testified that over the past 6 or 7 years, Jones made 
threatening statements about Prochaska almost every time he 
and Jones spoke together. For example, Jones spoke of putting 
dynamite in the tailpipe of Prochaska’s car and of burying 
Prochaska in the sand up to her head, pouring honey over her 
head, and putting ants on her head. Jones offered exhibit 64, a 
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deposition indicating that other judges at the county court 
played jokes during judges’ meetings and indicating that 
Prochaska had also made some intemperate remarks. The spe- 
cial master did not receive exhibit 64. 

The special master concluded that the conduct described in 
count 3 violated Canons 1, 1A, 2, 2A, 3B(4), and 3C(1) and (2) 
of the Code of Judicial Conduct and was in violation of 
§ 24-722(6). The commission adopted the special master’s 
findings. 

Jones admits to making many of the intemperate remarks in 
count 3, and in his brief, he states that he accepts the findings 
of the commission and the special master. However, Jones con- 
tends that exhibit 64 should have been allowed into evidence, 
and he requests that we consider this exhibit in our de novo 
review. However, Jones made a preargument motion to this 
court offering exhibit 64 into evidence, which we denied. 

The numerous incidents of intemperate remarks and threat- 
ening behavior in count 3 are clearly inconsistent with the high 
standards expected of those in judicial office. As stated previ- 
ously in our discussion of count 2, it is immaterial what moti- 
vated Jones to make such remarks. Rather, we are concerned 
with the results of the conduct. See In re Complaint Against 
Kneifl, 217 Neb. 472, 351 N.W.2d 693 (1984). Of particular 
concern is that the outbursts of temper and the use of loud, abu- 
sive, vulgar, and threatening language in the presence of a fel- 
low judge and court employees has been an ongoing problem 
over a period of years and clearly constitutes an abuse of judi- 
cial power. It is abundantly clear that such behavior is disrup- 
tive to the functioning of the court and harms the integrity of the 
judicial system as a whole. Accordingly, we adopt the findings 
and conclusions of the special master and the commission con- 
cluding that the conduct violates Canons 1, 1A, 2, 2A, 3B(4), 
and 3C(1) and (2) of the Code of Judicial Conduct and was con- 
duct prejudicial to the administration of justice, in violation of 
§ 24-722(6). 


4. CounT 4: BONDS AND CoURT DOCUMENTS 
Count 4 of the complaint states: 
On various occasions from 1995 to 1997, Jones signed 
official court documents with names other than his own, 
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including “Adolf Hitler,” “Judge Smallheiser,” and “Judge 
Ryan.” 

... On various occasions during 1996, Jones entered or 
set bond amounts for criminal defendants which were non- 
sensical, or problematic for the court employees who must 
administer those bonds, including a bond for a “zillion” 
dollars and one for thirteen cents. 

Several court employees testified that they saw fictitious 
names signed by Jones on plea forms, court registers, and bench 
warrants. Shirley Kort, the division manager, testified that she 
saw the names of a city prosecutor, David Smallheiser; a 
deceased judge, Judge William Ryan; and Adolf Hitler on reg- 
ister of action forms that were signed in Jones’ handwriting. 
Kort further testified that the use of fictitious names created 
additional work for court employees because they would have 
to get the information corrected and that if the fictitious signa- 
ture was on a bench warrant, the office would be unable to issue 
the warrant until the problem was fixed. Marilyn Donnelly, 
supervisor of the warrants and accounting department at the 
court, testified that she saw 12 bench warrants that Jones had 
signed “Adolph Hitler.” 

Jones admits to signing plea forms with the names “William 
Ryan,” “Judge Creeder,” “Adolf Hitler,’ “Snow White,” and 
“Mickey Mouse.” However, Jones states that he did so in order 
to keep court employees “‘on their toes” and states that the false 
signatures on plea forms did not affect the course of justice. He 
denies the intentional use of fictitious names on court registers 
or bench warrants. The record indicates that a court register in 
Jones’ handwriting has Smallheiser, a county prosecutor, listed 
as both the prosecutor and the judge. Jones testified that this 
must have been due to a clerical error on his part and that it was 
not done intentionally. 

Kort testified that Jones executed bond documents for 13 
cents and $999.99. The record indicates that these odd amounts 
created problems because the employees were not equipped to 
make change or enter uneven amounts into the computers and 
that the odd amounts caused employees to question if the 
amount was right. Jones admitted to setting bonds at odd 
amounts and testified that he did it to amuse the court employ- 
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ees or “just to tease them a little bit.” Jones further testified that 
when a bond amount is under $250, the bond is automatically 
$25. Jones also admitted to possibly setting a bond in a false 
currency for “a zillion pengos.” Jones testified that the effect of 
this was the same as not setting any bond at all. 

The special master found by clear and convincing evidence 
that the alleged incidents occurred and that the conduct violated 
Canons 1, 1A, 2, 2A, 3B(3) and (4), and 3C(1) of the Code of 
Judicial Conduct and § 24-722(6). The commission adopted the 
findings of the special master. 

Jones admits that he signed false names on plea forms and 
states in his brief that he accepts the findings and conclusions of 
the special master and the commission regarding both the sig- 
natures on plea forms and the bond amounts. However, Jones 
denies that he placed false signatures on other forms and con- 
tends that testimony regarding bench warrants and registers was 
inadmissible because it was used to prove the contents of docu- 
ments not in evidence, in violation of Neb. Rev. Stat. § 27-1002 
(Reissue 1995). Other than the court register with the name 
“Smallheiser” listed as both judge and prosecutor, there are no 
other documents in evidence showing a fictitious signature. The 
record indicates that such documents would probably have been 
destroyed because they would have had to be redrafted with the 
correct signature. Court employees also conducted an extensive 
search for documents containing fictitious signatures. 

Section 27-1002, commonly referred to as the “best evi- 
dence” rule or “original document” rule, provides that in order 
to prove the content of a writing, the original writing is 
required. However, pursuant to Neb. Rev. Stat. § 27-1004(1) 
(Reissue 1995), the original is not required, and other evidence 
of the contents of a writing is admissible, if all originals are lost 
or have been destroyed, unless the proponent lost or destroyed 
them in bad faith. 

We have held that the loss or destruction need not be proved 
beyond the possibility of mistake, as the court is vested with a 
judicial discretion in the matter, and that it is enough if the tes- 
timony satisfies the court of the fact with reasonable certainty. 
State ex rel. Mercurio v. Board of Regents, 213 Neb. 251, 329 
N.W.2d 87 (1983). 
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In the instant case, there was extensive testimony regarding a 
search that was conducted for the documents at issue and testi- 
mony indicating that the documents were probably destroyed. 
No allegations have been made that the documents were 
destroyed in bad faith. Accordingly, testimony regarding the 
documents was not prohibited by § 27-1002. 

Like the conduct discussed in counts 2 and 3, Jones’ actions 
in setting odd bond amounts as an attempt at humor misses the 
mark and is inappropriate in the judicial system. Jones attempts 
to mitigate the seriousness of his conduct by stating that the use 
of false signatures on plea forms did not affect the course of jus- 
tice. However, the record is clear that the use of false signatures 
and the setting of irregular bond amounts interfered with the 
operation of the court and created additional work for court 
employees. Further, the use of false signatures on bench war- 
rants caused situations where a warrant could not be issued until 
a new warrant with the appropriate signature was obtained. 
Such conduct clearly interferes with the court’s functioning and 
is obviously conduct prejudicial to the administration of justice. 
Accordingly, we adopt the findings and conclusions of the spe- 
cial master and the commission that the conduct violates 
Canons 1, 1A, 2, 2A, 3B(3) and (4), and 3C(1) of the Code of 
Judicial Conduct and is conduct prejudicial to the administra- 
tion of justice, as prohibited by § 24-722(6). 


5. COUNT 5: PROBATIONER CONTACT 

Count 5 alleges that “[o]n various occasions between 199] 
and 1996, Jones engaged in improper ex parte conduct with 
criminal defendants who appeared before him for sentencing 
and whom he had placed on probation.” 

Deborah Minardi, the chief probation officer for the Douglas 
County District Court, testified that she received complaints 
from probation officers who were concerned about Jones’ hav- 
ing contact with people on probation without the officers’ 
knowledge. As a result, it was difficult for the officers to super- 
vise their clients. 

In one instance, Jones placed a man on probation and ordered 
treatment at a center called Renaissance Place. However, the 
treatment center reported directly to Jones rather than the pro- 
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bation officer, and at one point Jones had information regarding 
problems with the client but failed to convey the information to 
the probation officer. 

Mary Dunlay, a former probation officer, testified that Jones 
referred a client to Valley Hope treatment center without 
informing the probation officer. After the client was discharged 
from Valley Hope, he did not report to the probation officer as 
ordered, and reported directly to Jones. 

The record also shows that Jones, at times, ate meals at the 
homes of individuals whom he had placed on probation and that 
Jones met and discussed with a criminal defendant the defend- 
ant’s alcohol problems and treatment options before the defend- 
ant entered a plea. 

The record shows that on August 14, 1991, Jones assisted in 
collecting a urine sample from a man who had been placed on 
probation. Jones testified that he did nothing more than watch 
or guard the door and that he never handled the sample. 
However, testimony from Sandy Draper, a probation officer, 
indicated that Jones entered the restroom with the man, ran 
water, and talked loudly to the man before returning with a con- 
tainer and announcing that the man could not “pee.” 

Jones admitted that he sometimes took a personal interest in 
defendants that he placed on probation, and the record indicates 
that Jones acted out of a genuine concern for people with alco- 
hol addiction. Jones also admitted that he would sometimes sen- 
tence a person to 90 days’ jail time, and then visit the person 10 
days later and resentence the person to probation. Jones testi- 
fied that he had stopped doing this. 

Jones admits that he has privately met with people whom he 
had sentenced to probation. However, Jones also states that the 
testimony showed there were no standards or rules regarding 
contact between judges and people sentenced to probation. 

The special master found by clear and convincing evidence 
that the alleged incidents occurred and that the conduct violated 
Canons 1, LA, 2, 2A, 2B, and 3B(7) of the Code of Judicial 
Conduct and violated § 24-722(6). The commission adopted the 
findings of the special master. 

The record indicates that Jones met privately with at least one 
person before that person entered a plea and that Jones had 
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other contacts with people whom he had sentenced to probation. 
Of most concern is the incident in which Jones assisted in 
obtaining a urine sample. The impropriety of these contacts is 
obvious. The record also shows that Jones’ actions interfered 
with the employees in the probation system and made it difficult 
for probation officers to supervise their clients. These contacts 
potentially placed Jones in the position of becoming a witness 
instead of a judicial officer. Such conduct is in violation of the 
Code of Judicial Conduct and is prejudicial to the administra- 
tion of justice. Accordingly, we adopt the findings and conclu- 
sions of the special master and the commission that Jones’ con- 
duct with regard to contacts with people whom he had placed on 
probation violates Canons 1, 1A, 2, 2A, and 2B of the Code of 
Judicial Conduct and is conduct prejudicial to the administra- 
tion of justice, in violation of § 24-722(6). With regard to 
repeated meetings with a defendant before a plea was entered, 
we find that this conduct further violates Canon 3B(7) of the 
Code of Judicial Conduct and is also conduct prejudicial to the 
administration of justice, as prohibited by § 24-722(6). 


6. COUNT 6: IMPROPER CONTACT 
Neither the special master nor the commission found clear 
and convincing evidence to support count 6 of the complaint. 
Accordingly, count 6 is not before this court. 


7. COUNT 7: IMPEDING INVESTIGATION 
Count 7 alleges the following: 
Between 1996 and 1997, during an ongoing investigation 
by the Judicial Qualifications Commission into certain 
allegations concerning Jones, Jones gave a false statement 
to the Commission’s investigator about his knowledge of 
certain information. 

... Between 1996 and 1997, during [the same investi- 
gation], Jones stated or suggested to other court employ- 
ees that if he got into any trouble, he would “take” other 
judges with him, or ruin careers, or in some fashion retal- 
iate against other judges. 

In early 1996, a secretary in Jones’ office area, Debra Peck, 
told Judge Thomas McQuade, the presiding judge at that time, 
that she could no longer work with Jones. As a result, McQuade 
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asked Jones to switch offices with Judge John McGrath. 
McGrath used a wheelchair, and the change of offices would 
have allowed McGrath to have easier access to the courtrooms. 
When Jones refused to move, McQuade told Jones that he had 
to move because Peck could no longer work with him. Jones 
moved, and a letter was sent by McQuade to the other judges 
and court staff stating that Jones voluntarily moved to accom- 
modate McGrath. 

When the investigators for the commission asked Jones if his 
move had anything to do with Peck, Jones responded that it did 
not. Jones testified that he had not completely made up his mind 
about moving to accommodate McGrath when he was told 
about Peck and that he really did voluntarily move. Jones 
admits that he made comments to Wagner and Ashford that he 
would take other judges with him and other similar remarks. 

The special master found that although Jones made a false 
statement to the investigator and made the comments listed in 
the allegation, neither the false statement nor the comments 
impeded the investigation. However, the commission deter- 
mined that the false statement was intended to mislead and 
interfere with an ongoing investigation. We agree with the spe- 
cial master and conclude that although the false statement and 
comments did occur, there is not clear and convincing evidence 
that the conduct interfered with the investigation. 


IV. DISCIPLINE 

Having concluded that Jones has violated the canons of the 
Code of Judicial Conduct and § 24-722(6) on numerous occa- 
sions, we now address the appropriate discipline to be imposed. 
The commission recommended that Jones be removed from 
office. This recommendation is entitled to be given weight. 
However, it is incumbent upon this court to independently fash- 
ion an appropriate penalty. See In re Complaint Against 
Empson, 252 Neb. 433, 562 N.W.2d 817 (1997). 

Jones admits that he behaved in an inappropriate manner and 
accepts that he should be disciplined. However, Jones contends 
that the sanction of removal from office is too harsh and is not 
consistent with prior disciplinary actions before this court. Jones 
argues that because this court has previously removed judges 
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only when their conduct was determined to be willful miscon- 
duct, pursuant to § 24-722(1) or (2), he should not be removed 
from office when he has been charged only with conduct preju- 
dicial to the administration of justice under § 24-722(6). 

The goals of disciplining a judge in response to inappropri- 
ate conduct are to preserve the integrity of the judicial system 
as a whole and to provide reassurance that judicial misconduct 
will not be tolerated. Jn re Complaint Against Empson, supra. 
Sanctions should be imposed where necessary to safeguard the 
bench from those who are unfit. In re Complaint Against Kelly, 
225 Neb. 583, 407 N.W.2d 182 (1987). “‘The discipline we 
impose must be designed to announce publicly our recognition 
that there has been misconduct; it must be sufficient to deter 
respondent from again engaging in such conduct; and it must 
discourage others from engaging in similar conduct in the 
future.’” Jd. at 593, 407 N.W.2d at 188. Thus, we must weigh 
the nature of the offenses with the purpose of sanctions. /d. This 
court examines the totality of the evidence to determine the 
proper discipline. See Jn re Complaint Against Empson, supra. 

In the instant case, the record contains letters and testimony 
in support of Jones that speak of his good record in handling a 
variety of judicial matters. Notwithstanding, we cannot ignore 
that Jones violated both the Code of Judicial Conduct and 
§ 24-722 on numerous occasions over a significant period of 
time. Of particular concern is Jones’ consistent use of intem- 
perate and threatening language over a long period of time. In 
addition, the sending of a death threat to another judge and the 
igniting of firecrackers in that judge’s office in what Jones 
referred to as “mutual pranks” indicate poor judgment and a 
level of immaturity that does not have a place within the judi- 
ciary. Likewise, Jones’ use of false signatures and his placing 
odd bond amounts reflect poorly on the judicial office. 
Particularly, the use of a deceased person’s name and the name 
of Adolf Hitler is highly offensive and totally inappropriate in 
any judicial proceeding. Finally, Jones’ consistent practice of 
close contacts with people placed on probation lends an appear- 
ance of impropriety to the bench and shows a tendency for poor 
judgment. When the violations are considered as a whole, they 
show a pattern of repeated conduct that reflects in Jones a lack 
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of judicial temperament and a ready willingness to abuse the 
authority of his office. 

Jones cites previous cases in this court in which a sanction of 
less than removal from office was imposed when the judge in 
question was found only to have engaged in conduct prejudicial 
to the administration of justice. However, § 24-722 clearly pro- 
vides that a judge may be removed from office for conduct prej- 
udicial to the administration of justice. Thus, the cases cited by 
Jones are not dispositive and in no way limit this court to apply- 
ing removal as a sanction only in cases that involve willful mis- 
conduct. It is the accumulation of offenses committed over a 
substantial period of time that is of most concern in the instant 
case. 

“*Conduct unbecoming a member of the judiciary may be 
proved by evidence of specific major incidents which indi- 
cate such conduct, or it may also be proved by evidence of 
an accumulation of small and ostensibly innocuous inci- 
dents which, [taken] together, emerge as a pattern of hos- 
tile conduct unbecoming a member of the judiciary.’ ” 
In re Complaint Against Empson, 252 Neb. 433, 457, 562 
N.W.2d 817, 833 (1997). Accord In re McAllister, 646 So. 2d 
173 (Fla. 1994). Thus, it has been determined that a combina- 
tion of incidents prejudicial to the administration of justice war- 
ranted removal from office as an appropriate sanction. See In re 
McAllister, supra. 

Jones states that he is sorry for his actions and that he will not 
engage in such conduct again, making the sanction of removal 
unnecessary for protection of the judicial system. However, the 
record shows a pattern of apologies by Jones following his out- 
rageous behavior, yet Jones’ undignified and abusive behavior 
persisted. It has been wisely noted that a judicial office is a 
position of trust, and not a fiefdom. See Jn re McAllister, supra. 
Jones failed to grasp or ignored this distinction. 

We must weigh the nature of the offenses with the purpose of 
sanctions when determining the proper disciplinary action in 
these cases. Jn re Complaint Against Kelly, 225 Neb. 583, 407 
N.W.2d 182 (1987). Jones’ continuing pattern of misconduct 
demonstrates a lack of proper judicial temperament and a fun- 
damental abuse of power that seriously undermines public con- 
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fidence in the judiciary. These flaws are inconsistent with ser- 
vice as a judge. Removal from office is necessary to preserve 
the integrity of the judicial system. Because we conclude that 
removal is appropriate based on the counts discussed in this 
opinion, we determine that it is not necessary to discuss count 8 


of the complaint. 
JUDGMENT OF REMOVAL. 


WHITE, C.J., and CAPORALE, J., not participating. 


THE MEDICAL PROTECTIVE COMPANY, APPELLEE, 
v. DANIEL D. SCHREIN, APPELLEE, AND 
ROCHELLE B. ET AL., APPELLANTS. 

582 N.W. 2d 286 


Filed July 17, 1998. No. S-95-687. 


1, Judgments: Appeal and Error. When reviewing a question of law, an appellate 
court has an obligation to reach a conclusion independent of the determination made 
by the court below. 

2. Declaratory Judgments. The function of a declaratory judgment is to determine jus- 
ticiable controversies which either are not ripe for adjudication by conventional 
forms of remedy or, for other reasons, are not conveniently amenable to the usual 
remedies. 

3. ____. A declaratory judgment action cannot be uscd to determine the legal effects of 
a set of facts which are future, contingent, or uncertain. 

4. __. At the time that a declaratory judgment is sought, there must be an actual jus- 
ticiable issue from which the court can declare law as it applies to a given set of facts. 

5. Insurance: Tort-feasors: Liability. As a general rule, there is no privity between an 
injured person and the tort-feasor’s liability insurer. 

6. Actions: Insurance: Liability: Negligence. Direct actions against liability insurance 
carriers based on the negligence of the insured are not permitted in Nebraska. 

7. Actions: Insurance: Tort-feasors: Liability. A tort-feasor’s liability insurer is not 
permitted to seek in a direct action a declaration of noncoverage that is binding 
against an injured person in a later action. 

8. Declaratory Judgments. Declaratory judgment does not lie where another equally 
serviceable remedy is available. 


Appeal from the District Court for Lancaster County: Earv J. 
WITTHoFF, Judge. Reversed and remanded with direction to 
dismiss. 


James E. Harris and Timothy K. Kelso, of Harris, Feldman, 
Stumpf Law Offices, for appellants. 
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Mark A. Christensen and Gregory S. Heier, of Cline, 
Williams, Wright, Johnson & Oldfather, for appellee Medical 
Protective Co. 


WHITE, C.J., CAPORALE, CONNOLLY, and GERRARD, JJ., and 
BOSLAUGH and GRANT, JJ., Retired. 


PER CURIAM. 

The Medical Protective Company (Medical Protective) 
brought this declaratory judgment action against former medi- 
cal doctor Daniel D. Schrein (Schrein) and five of his former 
patients (the claimants). Medical Protective sought a declara- 
tion that under the professional liability policies issued to 
Schrein, there was no duty to defend or to indemnify Schrein 
with respect to the claimants. Both Medical Protective and the 
claimants moved for summary judgment. The district court 
granted Medical Protective’s motion for summary judgment and 
denied the claimants’ motion, finding that Schrein’s conduct did 
not constitute “professional services” within the meaning of the 
professional liability policies issued by Medical Protective. The 
claimants appealed from this determination, and we removed 
the case to our docket pursuant to our power to regulate the 
caseloads of the Nebraska Court of Appeals and this court. 


FACTS 

Schrein was a medical doctor who practiced as a pediatrician 
in Omaha at all relevant times. Medical Protective provided 
Schrein with professional liability coverage during the periods 
of time at issue. In each of the relevant professional liability 
policies, the insurer agreed to defend and pay damages for 
claims “based on professional services rendered or which 
should have been rendered” by Schrein. Each policy also con- 
tained exceptions to coverage for particular conduct. The poli- 
cies which were in effect from September 7, 1965, through 
September 10, 1977, excluded coverage for damages resulting 
from the performance of a “criminal act.” The policies which 
were in effect from November 1, 1986, through November 1, 
1990, excluded coverage for damages resulting from the perfor- 
mance of a “criminal act, willful tort or sexual act.” However, 
each policy provided that Medical Protective would defend 
Schrein even if coverage was precluded under these exclusions. 
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On August 1, 1990, the State of Nebraska filed a petition for 
disciplinary action against Schrein based on allegations that 
Schrein had engaged in improper sexual contact with his minor 
patients. On January 8, 1991, the Department of Health found 
that Schrein had committed grossly immoral and dishonorable 
conduct, in violation of Neb. Rev. Stat. § 71-147(2) (Reissue 
1990), and unprofessional conduct, in violation of § 71-147(10), 
and revoked Schrein’s license to practice medicine. In addition, 
on May 15, Schrein was convicted in the district court for 
Douglas County of five felony counts of sexual assault of a 
child. The conviction was affirmed. State v. Schrein, 244 Neb. 
136, 504 N.W.2d 827 (1993). 

The underlying facts related to each of the claimants in the 
instant case are, briefly, as follows: 

Claimant No. 1 (male): Claimant No. 1 saw Schrein from 
1986 through 1990. In 1989, claimant No. 1 saw Schrein for a 
junior-high physical. He reported that Schrein made him sit on 
the doctor’s lap in the nude while Schrein rubbed his legs and 
his testicles. 

Claimant No. 2 (female): Claimant No. 2 saw Schrein from 
1986 until June 1990. Claimant No. 2 reported that Schrein dig- 
itally penetrated her vagina during examinations, watched her 
dress and undress, and made her “turn around” in front of him 
when she was nude. 

Claimant No. 3 (male): Claimant No. 3 saw Schrein from 
1972 through 1990. In January 1987, claimant No. 3 developed 
an antibiotic-induced scrotal infection which Schrein called 
excoriation of the scrotum. Schrein was also treating claimant 
No. 3 for recurring meatitis (an inflammation of the meatus, the 
tip of the urethra). During this examination, Schrein applied 
ointment to claimant No. 3’s penis and twice manipulated his 
penis to the point of ejaculation. Schrein then invited claimant 
No. 3 to his home that evening to play video games at which 
time they would take another sperm sample. 

Claimant No. 4 (female): Claimant No. 4 saw Schrein from 
1979 through 1990. In July 1989, claimant No. 4 saw Schrein 
for a school physical, including her first pelvic exam. Claimant 
No. 4 reported that Schrein fondled her breasts, inserted fingers 
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into her vagina, and manipulated her vulva area. Before 
claimant No. 4 dressed, Schrein had her sit on his lap and tick- 
led her thighs. Schrein asked her whether she had any 
boyfriends and whether she was sexually active. 

Claimant No. 5 (female): Claimant No. 5 saw Schrein from 
1969 to 1975. Claimant No. 5 claims that Schrein repeatedly 
would have her sit on his lap nude while he stroked her body 
and discussed sexual behavior. Schrein performed an inordinate 
number of pelvic examinations on her for a girl of her age, dig- 
itally penetrating her vagina or using foreign objects such as a 
glass test tube and a penlight. 

Schrein claims that the treatments given to the claimants 
were legitimately required medical services. However, Drs. 
Harlan C. Shriner and Douglas Ebers each testified that in his 
opinion, Schrein’s conduct was unprofessional and bore no rela- 
tion to the medical treatment of the claimants. 

Claimant No. 5 filed a lawsuit against Schrein in the district 
court for Douglas County on August 8, 1991. Schrein requested 
that Medical Protective defend and indemnify him in this law- 
suit. The other claimants have each made claims against 
Schrein. Schrein has requested that Medical Protective defend 
and indemnify him in connection with each of these claims. 

Medical Protective filed a declaratory judgment action 
against Schrein and each of the above claimants. Medical 
Protective asked the district court to determine whether it had a 
duty to defend or indemnify Schrein against these claims under 
the terms of the policies. Both Medical Protective and the 
claimants filed motions for summary judgment. 

The district court granted Medical Protective’s motion for 
summary judgment and overruled the claimants’ motion. The 
district court found that because Schrein admitted to the con- 
duct alleged in the claims, there was no material issue of fact 
and that the characterization of Schrein’s conduct was a matter 
of law. The district court concluded that Schrein’s conduct was 
not within the scope of professional services as intended by the 
insurance policy. The claimants appealed from this ruling. 
Schrein did not cross-appeal. 
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STANDARD OF REVIEW 
The dispositive issue in this appeal presents a question of 
law, in connection with which an appellate court has an obliga- 
tion to reach a conclusion independent of the determination 
made by the court below. See Schram Enters. v. L & H 
Properties, 254 Neb. 717, 578 N.W.2d 865 (1998). 


ASSIGNMENTS OF ERROR 

Summarized and restated, the assertions of the claimants are 
that the district court erred in (1) entering a declaratory judg- 
ment in this action, (2) determining that Schrein’s professional 
liability policies did not cover the alleged misconduct, (3) fail- 
ing to find that Medical Protective was collaterally estopped 
from asserting its interpretation of the policy, (4) refusing to 
admit Schrein’s medical records, and (5) refusing to admit the 
affidavit of the claimants’ expert. 


ANALYSIS 
The claimants contend that the district court erred in failing 
to determine that it lacked subject matter jurisdiction to enter a 
declaratory judgment against them in the instant case. 
Neb. Rev. Stat. § 25-21,149 (Reissue 1995) provides that the 
courts 
shall have power to declare rights, status, and other legal 
relations whether or not further relief is or could be 
claimed. No action or proceeding shall be open to objec- 
tion on the ground that a declaratory judgment or decree is 
prayed for. The declaration may be either affirmative or 
negative in form and effect, and such declarations shall 
have the force and effect of a final judgment or decree. 

In addition, Neb. Rev. Stat. § 25-21,151 (Reissue 1995) permits 

a contract to be construed either before or after there has been a 

breach thereof. 

Our initial task is to determine whether a declaratory judg- 
ment action may or should be used as a means by which a tort- 
feasor’s liability insurer may obtain a declaration of noncover- 
age that is binding against an injured person in a later action. 
Schrein did not appeal the district court’s grant of summary 
judgment in favor of Medical Protective. Thus, the narrow ques- 
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tion we must decide is whether the trial court erred in exercis- 
ing its jurisdiction over the claimants in this matter. 

We have previously addressed an issue similar to the one now 
before us in Allstate Ins. Co. v. Novak, 210 Neb. 184, 313 
N.W.2d 636 (1981), and, more recently, in Ryder Truck Rental 
v. Rollins, 246 Neb. 250, 518 N.W.2d 124 (1994). In Allstate 
Ins. Co. v. Novak, supra, the insureds therein appealed from a 
declaratory judgment entered by the district court holding that 
the insurance company was not obligated to defend the insureds 
or to pay any judgment rendered against them under the terms 
of a policy of insurance issued by Allstate to the insureds. While 
this court found that the insurance company had a duty to 
defend the insureds, we refused to grant declaratory judgment 
as to the carrier’s obligation to pay. The act which gave rise to 
the declaratory judgment action concermed an alleged assault 
and battery by one of the insureds against a third party; the con- 
troversy between the insured and the third party had not yet 
been resolved. Noting that the existence of a controversy is 
required to maintain an action for a declaratory judgment, we 
held that such an action could not be used to “decide the legal 
effect of a state of facts which are future, contingent, or uncer- 
tain.” Id, at 188, 313 N.W.2d at 638. We therefore ruled that 
until it was determined that the insured was legally obligated to 
pay the injured party, the question of the insurer’s obligation 
was uncertain and contingent. 

However, the instant case is one step removed from Allstate 
Ins. Co. v. Novak, supra, because there was a lack of privity 
between the claimants and the tort-feasor’s liability insurer, as 
the claimants were not parties to the insurance contract between 
Schrein and Medical Protective. Nonetheless, the holding in 
Allstate Ins. Co. is relevant in that it clearly requires the exis- 
tence of an actual controversy as a prerequisite to declaratory 
relief. See, also, Ryder Truck Rental v. Rollins, supra; Boyles v. 
Hausmann, 246 Neb. 181, 517 N.W.2d 610 (1994); Jaksha v. 
State, 241 Neb. 106, 486 N.W.2d 858 (1992). 

The function of a declaratory judgment is to determine justi- 
ciable controversies which either are not ripe for adjudication 
by conventional forms of remedy or, for other reasons, are not 
conveniently amenable to the usual remedies. Hauserman vy. 
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Stadler, 251 Neb. 106, 554 N.W.2d 798 (1996); Ryder Truck 
Rental v. Rollins, supra. A declaratory judgment action cannot 
be used to determine the legal effects of a set of facts which are 
future, contingent, or uncertain. At the time that the declaration 
is sought, there must be an actual justiciable issue from which 
the court can declare law as it applies to a given set of facts. 
Union Ins. Co. v. Land and Sky, Inc., 247 Neb. 696, 529 N.W.2d 
773 (1995); Ryder Truck Rental y. Rollins, supra. 

We have previously noted that as a general rule, there is no 
privity between an injured person and the tort-feasor’s liability 
insurer. For this reason, direct actions against liability insurance 
carriers based on the negligence of the insured are not permit- 
ted in Nebraska. West Neb. Gen. Hosp. v. Farmers Ins. Exch., 
239 Neb. 281, 475 N.W.2d 901 (1991). For the same reason, it 
would be illogical and inconsistent to permit a tort-feasor’s lia- 
bility insurer to seek in a direct action a declaration of noncov- 
erage that is binding against an injured person in a later action. 

Here, Medical Protective seeks to have a declaration of non- 
coverage binding on the claimants before any controversy has 
been resolved and before several of the claimants have even 
sued Schrein. We do not know the specific claims that may be 
brought against Schrein, e.g., whether the claims involve solely 
sexual acts or intentional torts, or include other acts or profes- 
sional negligence. Moreover, even if we knew the specific 
claims that may be brought against Schrein, we do not have the 
requisite knowledge of what discovery may reveal or, more 
importantly, what verdict may be rendered by the fact finder. In 
Allstate Ins. Co. vy. Novak, 210 Neb. 184, 313 N.W.2d 636 
(1981), citing two earlier cases, we recognized that there might 
be appropriate circumstances wherein a carrier’s obligation to 
pay could be determined prior to a determination of an insured’s 
liability. See, also, Columbia Nat. Ins. y. Pacesetter Homes, 248 
Neb. 1, 532 N.W.2d 1 (1995). The facts of the instant case do 
not present such a circumstance. 

We have held that declaratory judgment does not lie where 
another equally serviceable remedy is available. Ryder Truck 
Rental v. Rollins, 246 Neb. 250, 518 N.W.2d 124 (1994); 
Hoiengs v. County of Adams, 245 Neb. 877, 516 N.W.2d 223 
(1994); Barelmann v. Fox, 239 Neb. 771, 478 N.W.2d 548 
(1992). Here, the wrong has occurred, and declaratory relief 
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with respect to the claimants is not necessary to protect Medical 
Protective from the accrual of further damages or to guide it in 
some future act. Any of Medical Protective’s defenses or asser- 
tions of noncoverage can be presented without any consequen- 
tial harm to Medical Protective if or when any of the claimants 
seeks to garnish policy proceeds as a result of a judgment 
against Schrein. 

In these circumstances, we hold that Medical Protective’s 
attempt to obtain a declaration of noncoverage that would be 
binding on an injured person in a later action is inappropriate, 
since more effective relief can and should be obtained in other 
proceedings. See Ryder Truck Rental v. Rollins, supra (citing 
Aetna Casualty & Surety Co. v. Yeatts, 99 F.2d 665 (4th Cir. 
1938) (benefits of declaratory judgment should not be extended 
unless there is actual controversy between parties, and even 
then court should not decide disputed question if result would 
be merely to anticipate trial of issue involved in pending case or 
to determine validity of defense which could be tried equally 
well therein or to try controversy piecemeal without complete 
decision of matters in dispute)). However, since the claimants 
did not have standing with respect to the contractual issues (i.e., 
duty to defend and coverage) between Medical Protective and 
Schrein, see State v. Baltimore, 242 Neb. 562, 495 N.W.2d 921 
(1993), our holding does not affect the declaratory judgment 
that was rendered in favor of Medical Protective and against 
Schrein. 

In light of our holding, it is unnecessary to consider any of 
the other assigned errors in this matter. 


CONCLUSION 
Accordingly, we conclude that the district court erred in exer- 
cising subject matter jurisdiction over the claimants in this mat- 
ter. We, therefore, reverse the judgment of the district court and 
remand the cause with the direction that the judgment against 
the named claimants be dismissed. 
REVERSED AND REMANDED WITH 
DIRECTION TO DISMISS. 
WRIGHT, J., not participating. 
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SOPHIA CHELOHA, PERSONAL REPRESENTATIVE OF THE ESTATE OF 
ALPHONS CHELOHA, DECEASED, APPELLEE AND CROSS-APPELLANT, 


» 


10. 


11. 


12. 


13. 


v. ROBERT C. CHELOHA, APPELLANT AND CROSS- APPELLEE. 
582 N.W. 2d 291 


Filed July 17, 1998. No. S-96-360. 


Equity: Decedents’ Estates: Accounting. An action for an accounting of estate 
property is in equity. 

Equity: Appeal and Error. In an appeal of an equity action, an appellate court tries 
factual questions de novo on the record and reaches a conclusion independent of the 
findings of the trial court, provided, however, that where credible evidence is in con- 
flict on a material issue of fact, the appellate court considers and may give weight to 
the fact that the trial judge heard and observed the witnesses and accepted one ver- 
sion of the facts rather than another. 

Principal and Agent. A power of attorney authorizes another to act as one’s agent. 
Principal and Agent: Property. An agent has a duty to account to his or her princi- 
pal for all property or funds which he or she has received or paid out on behalf of the 
principal. 

Principal and Agent: Property: Proof. The burden is upon the agent to prove a 
proper disposition of all property and funds which have been entrusted to him or her 
pursuant to a power of attomey, since the agent was the one who managed the prop- 
erty and funds and had control of the accounts. 

Principal and Agent. Generally, an agent is required to act solely for the benefit of 
his or her principal in all matters connected with the agency and adhere faithfully to 
the instructions of the principal. 

____.. An agent and principal are in a fiduciary relationship such that the agent has an 
obligation to refrain from doing any harmful act to the principal. 

____. An agent is prohibited from profiting from the agency relationship to the detri- 
ment of the principal. 

Principal and Agent: Gifts: Intent. No gift may be made by an attorney in fact to 
himself or herself unless the power to make such a gift is expressly granted in the 
instrument itself and there is shown a clear intent on the part of the principal to make 
such a gift. 

Principal and Agent: Intent. Absent express intention, an agent may not utilize his 
or her position for his or her or a third party’s benefit in a substantially gratuitous 
transfer. 

Equity: Contracts. A court of equity will not enforce a contract unless it is complete 
and certain in all its essential elements. 

Contracts: Parties: Intent. The parties themselves must agree upon the material and 
necessary details of the bargain, and if any of these be omitted or left obscure or 
indefinite so as to leave the intention of the parties uncertain respecting the substan- 
tial terms, the case is not one for specific performance. 

Equity: Contracts: Parties. It is not a function of a court of equity to make a con- 
tract for the parties or to supply any of the material stipulations thereof. 
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14. Statutes: Time. Where an amendment to a statute makes a procedural change, it is 
binding upon a tribunal on the effective date of the amendment and is applicable to 
pending cases that have not been tried. 

15, Statutes. A substantive law creates duties, rights, and obligations, whereas a proce- 
dural law prescribes the means and methods through and by which substantive laws 
are enforced and applied. 

16. Principal and Agent: Prejudgment Interest: Time. Under Neb. Rev. Stat. 
§ 45-104 (Reissue 1993), an agent is chargeable with interest at the legal rate from 
the time that money is wrongfully withheld from the principal. 

17. Prejudgment Interest: Claims. A claim is liquidated when there is no reasonable 
controversy either as to the plaintiff's right to recover or as to the amount of such 
recovery. There must be no dispute either as to the amount or as to the plaintiff's right 
to recover. 


Appeal from the District Court for Platte County: ROBERT R. 
STEINKE, Judge. Affirmed as modified. 


Richard K. Watts, of Mills, Watts & Nicolas, for appellant. 
Clark J. Grant, of Grant, Rogers, Maul & Grant, for appellee. 


CAPORALE, WRIGHT, CONNOLLY, GERRARD, STEPHAN, and 
McCorMacK, JJ. 


GERRARD, J. 

In this equity action, Sophia Cheloha, as personal represen- 
tative of the estate of Alphons Cheloha, deceased, filed a third 
amended petition in the district court, seeking an accounting 
from Alphons’ brother, Carl C. Cheloha, and Carl’s son, Robert 
C. Cheloha, as to all transactions they entered into on behalf of 
Alphons by virtue of a durable power of attorney. Sophia 
alleged that sums of money expended by Carl and Robert, in 
their capacities as Alphons’ attorneys in fact, were not solely for 
the benefit of Alphons. Following a bench trial, the district court 
entered judgment, finding that Robert converted $33,495.05 in 
either principal or interest from certificates of deposit owned by 
Alphons to his own use and awarded Sophia that amount plus 
postjudgment interest and costs. Robert appeals, and Sophia 
cross-appeals. 
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I, FACTUAL BACKGROUND 

Alphons was a bachelor and retired farmer who lived in rural 
Platte County, Nebraska. In 1986, Alphons was admitted to a 
nursing home, but sometime later was able to return to his own 
home. However, in late July or August 1988, Alphons was again 
admitted to a nursing home, where he remained until his death 
on October 10, 1993. 

Robert was Alphons’ nephew and lived less than a mile from 
Alphons’ home. During Alphons’ lifetime, few people other 
than Robert paid any attention to Alphons or his needs. Robert 
cleared snow from Alphons’ roads, trimmed his trees, provided 
transportation for him for doctor’s appointments, and made 
arrangements for his medical and nursing home care. In addi- 
tion, Robert paid Alphons’ bills, managed his finances, and pro- 
vided transportation for him to purchase his groceries. 

Robert testified that in April 1986, he had a discussion with 
Alphons regarding Robert’s desire to be compensated for the 
services that he had been providing to Alphons. Robert testified 
that he had this discussion with Alphons at the nursing home in 
the presence of Robert’s wife and parents. According to Robert, 
as corroborated by his mother, Robert told Alphons that his care 
was more responsibility than Robert could handle, to which 
Alphons allegedly responded, “I am so glad that you have been 
helping me, that you are helping me, and I want you to be paid.” 

Robert testified that after this conversation, he discussed the 
matter with the family attorney, Cleo Robak. Robert told Robak 
what Alphons had said, and Robak told Robert that he was enti- 
tled to compensation. Robak testified by deposition that he was 
never informed or heard of any agreement between Alphons and 
Robert for the payment of compensation. Robak, however, did 
testify that sometime after problems began to surface with 
Alphons, Robak told Robert that he could charge a reasonable 
fee for whatever work he had done for Alphons, although no 
further details were discussed and no legal work was embarked 
upon by Robak to specifically deal with this issue. 

On August 11, 1988, Alphons executed a durable power of 
attorney, naming Carl and Robert as his attorneys in fact. Robak 
testified that in preparing Alphons’ power of attorney, Robak 
had no knowledge of any discussion between Alphons and 
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Robert regarding an agreement for the payment of compensa- 
tion for services rendered by Robert pursuant to the power of 
attorney. The power of attorney instrument did not contain a 
provision authorizing Robert to compensate himself or a provi- 
sion authorizing Robert to make gifts from Alphons’ property. 

On September 20, 1995, Sophia, as personal representative 
of the estate of Alphons, filed a third amended petition in equity 
in the district court, seeking an accounting from Carl and 
Robert as to all transactions they entered into on behalf of 
Alphons by virtue of the power of attorney. Sophia alleged that 
sums of money expended by Carl and Robert, in their capacities 
as Alphons’ attorneys in fact, were not solely for the benefit of 
Alphons and were, in fact, paid to the detriment of Alphons. At 
the bench trial on the matter, Robert admitted that he used the 
power of attorney in order to convert $33,495.05 in certificates 
of deposit owned by Alphons to his own use. Robert, however, 
testified that he received these monies as compensation for ser- 
vices rendered by him pursuant to an oral contract with 
Alphons. Robert also admitted to using the power of attorney to 
make various purchases and disbursements with money from 
Alphons’ checking account. Robert, however, testified that 
these various purchases or disbursements constituted either 
gifts, reimbursement of expenses, or compensation for services 
rendered. 

Following the bench trial, the district court entered judgment, 
finding that Robert converted $33,495.05 in either principal or 
interest from certificates of deposit owned by Alphons to his 
own use and awarded Sophia that amount plus postjudgment 
interest and costs. The district court dismissed the petition as it 
related to Carl, since no evidence was submitted that he had 
ever come into possession, control, or management of Alphons’ 
property. Robert appeals, and Sophia cross-appeals. We 
removed the case to our docket pursuant to our power to regu- 
late the caseloads of the Nebraska Court of Appeals and this 
court. See Neb. Rev. Stat. § 24-1106(3) (Reissue 1995). 


II. SCOPE OF REVIEW 
An action for an accounting of estate property is in equity. 
Mischke v. Mischke, 247 Neb. 752, 530 N.W.2d 235 (1995). In 
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an appeal of an equity action, an appellate court tries factual 
questions de novo on the record and reaches a conclusion inde- 
pendent of the findings of the trial court, provided, however, 
that where credible evidence is in conflict on a material issue of 
fact, the appellate court considers and may give weight to the ~ 
fact that the trial judge heard and observed the witnesses and 
accepted one version of the facts rather than another. Schram 
Enters. v. L & H Properties, 254 Neb. 717, 578 N.W.2d 865 
(1998); Mischke v. Mischke, supra. 


Ill. ASSIGNMENTS OF ERROR 

Robert’s four assignments of error can be consolidated and 
restated into the following one: The trial court erred in finding 
that the conversion of Alphons’ certificates of deposit repre- 
sented a gift to Robert as Alphons’ attorney in fact rather than 
compensation for services rendered pursuant to an express or 
implied contract. 

In her cross-appeal, Sophia assigns the following two errors: 
The trial court erred in (1) determining that she was not entitled 
to a money judgment for funds wrongfully converted from 
Alphons’ checking account to Robert’s personal use pursuant to 
the power of attorney and (2) not awarding prejudgment interest. 


IV. ANALYSIS 


1. POWER OF ATTORNEY 

A power of attorney authorizes another to act as one’s agent. 
Mischke v. Mischke, supra; Fletcher v. Mathew, 233 Neb. 853, 
448 N.W.2d 576 (1989). An agent has a duty to account to his 
or her principal for all property or funds which he or she has 
received or paid out on behalf of the principal. Walker Land & 
Cattle Co. v. Daub, 223 Neb. 343, 389 N.W.2d 560 (1986). The 
burden is upon the agent to prove a proper disposition of all 
property and funds which have been entrusted to him or her pur- 
suant to a power of attorney, since the agent was the one who 
managed the property and funds and had control of the 
accounts. See id. 

Generally, an agent is required to act solely for the benefit of 
his or her principal in all matters connected with the agency and 
adhere faithfully to the instructions of the principal. Fletcher v. 
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Mathew, supra. An agent and principal are in a fiduciary rela- 
tionship such that the agent has an obligation to refrain from 
doing any harmful act to the principal. Jd. An agent is prohib- 
ited from profiting from the agency relationship to the detri- 
ment of the principal. Mischke v. Mischke, supra; In re Estate of 
Lienemann, 222 Neb. 169, 382 N.W.2d 595 (1986). 

It is well settled that no gift may be made by an attorney in 
fact to himself or herself unless the power to make such a gift is 
expressly granted in the instrument itself and there is shown a 
clear intent on the part of the principal to make such a gift. 
Mischke v. Mischke, supra. We adopted the foregoing rule in 
Fletcher v. Mathew, supra, in order to discourage fraud and 
abuse by attorneys in fact. Thus, absent express intention, an 
agent may not utilize his or her position for his or her or a third 
party’s benefit in a substantially gratuitous transfer. Mischke v. 
Mischke, supra. 

Robert asserts that his conversion of $33,495.05 in principal 
or interest from Alphons’ certificates of deposit to his own use 
represented compensation for services rendered by him pursuant 
to an express oral contract or an implied contract and that, 
thus, the district court erred in awarding Sophia $33,495.05. At 
trial, however, Robert did not raise the theory that he properly 
converted Alphons’ certificates of deposit pursuant to an 
implied contract. Therefore, on appeal, our sole inquiry is 
whether an express oral contract existed whereby Alphons 
agreed to pay Robert $33,495.05 in certificates of deposit as 
compensation for services rendered. See Sunrise Country 
Manor y. Neb. Dept. of Soc. Servs., 246 Neb. 726, 523 N.W.2d 
499 (1994) (cases are heard in state appellate courts on theory 
upon which they were tried). Robert claims that an express oral 
contract existed because Alphons had specifically told Robert in 
the presence of his immediate family that Alphons wanted 
Robert to be paid for his services. 

A court of equity will not enforce a contract unless it is com- 
plete and certain in all its essential elements. Sayer v. Bowley, 
243 Neb. 801, 503 N.W.2d 166 (1993). The parties themselves 
must agree upon the material and necessary details of the bar- 
gain, and if any of these be omitted or left obscure or indefinite 
so as to leave the intention of the parties uncertain respecting 


38 255 NEBRASKA REPORTS 


the substantial terms, the case is not one for specific perfor- 
mance. /d. It is not a function of acourt of equity to make a con- 
tract for the parties or to supply any of the material stipulations 
thereof. /d. 

In the instant case, the only evidence in the record that would 
support a mutual understanding between Alphons and Robert 
that Robert’s services were not rendered gratuitously was the 
self-serving testimony of Robert and the testimony of his mother 
that Alphons told Robert that Alphons would pay Robert for his 
services. Even assuming that this conversation did, in fact, take 
place and that a contract was formed between the parties, the 
record contains no evidence of a mutual understanding as to the 
specific terms of the compensation to be paid to Robert. While 
Robert testified that 4 years after the alleged conversation with 
Alphons, Alphons told Robert that he was entitled to a certificate 
of deposit as compensation for services rendered, there is no evi- 
dence in the record as to which certificate of deposit or as to the 
amount of the particular certificate of deposit to which Robert 
was entitled. In short, the record is devoid of any evidence as to 
the material terms of the purported contract, and thus, as an 
appellate court, it is not our function to supply the terms for the 
parties and enforce the parties’ alleged contract for the payment 
of compensation for services rendered. 

Moreover, contrary to Robert’s claim of a contract for com- 
pensation of services, the record reveals that Robert never 
reported the income he received from the certificates of deposit 
on his tax returns, thereby supporting an inference that the cer- 
tificates of deposit did not represent compensation for services 
rendered. Mutual assent to an agreement is determined by the 
objective manifestations of intent by the parties, not by their 
subjective statements of intent. See Viking Broadcasting Corp. 
v. Snell Publishing Co., 243 Neb. 92, 497 N.W.2d 383 (1993). 

‘Therefore, we determine from our de novo review of the 
record that Robert’s conversion of Alphons’ certificates of 
deposit to Robert’s own use was not pursuant to any enforceable 
oral contract, but, rather, was a substantially gratuitous transac- 
tion. Moreover, since the power of attorney did not expressly 
grant Robert the power to make gifts with Alphons’ property, 
Robert has failed to meet his burden of proof with respect to the 
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proper disposition of Alphons’ certificates of deposit and inter- 
est totaling $33,495.05. Accordingly, the district court was cor- 
rect in awarding Sophia the sum of $33,495.05 with respect to 
the certificates of deposit. Robert’s assignment of error is with- 
out merit. 


2. SOPHIA’S CROSS-APPEAL 


(a) Checking Account 

In her cross-appeal, Sophia asserts that the trial court erred in 
not awarding a judgment against Robert for money he wrong- 
fully converted from Alphons’ checking account to his own use. 
Robert admits to using the power of attorney to make various 
purchases and disbursements with money from Alphons’ check- 
ing account; however, Robert contends that these various pur- 
chases or disbursements were proper because they represented 
either reimbursement of expenses, compensation for services 
rendered, or gifts. 

As we address Sophia’s claims in our de novo review, we rec- 
ognize that the nature of many of the checking account expen- 
ditures was in dispute, and we have considered and given 
weight to the fact that the trial court observed the witnesses and 
accepted one version of facts over another with respect to sev- 
eral of the transactions. See Schram Enters. v. L & H Properties, 
254 Neb. 717, 578 N.W.2d 865 (1998). In that regard, there 
were numerous checks that were written by Robert on behalf of 
Alphons either for alleged expense reimbursements or for items 
that allegedly benefited Alphons during his lifetime. Without 
detailing each and every check, Sophia claims that several pur- 
chases were not solely for the benefit of Alphons and that cer- 
tain checks were not reimbursement for legitimate expenses. 
The checks at issue were for the purchase of two filing cabinets 
to keep track of Alphons’ business, the payment of real estate 
taxes on Alphons’ farmstead and personal property tax on 
Alphons’ pickup truck, several checks to Walgreen’s to pur- 
chase personal hygiene items and medications for Alphons, the 
purchase of a television set for Alphons’ room in the nursing 
home, the purchase of a vacuum for Alphons’ home, the pay- 
ment for repairs to Alphons’ truck, the purchase of a camcorder 
that was eventually sold to Robert, and the payment of utilities 
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and homeowner’s insurance on Alphons’ farmstead. The 
evidence was in dispute in many of these transactions, and the 
trial court heard several witnesses, including the administrator 
of the Genoa Haven Home, testify regarding the issue whether 
Alphons was benefiting from the purchases and disbursements 
outlined above. Based on our de novo review of the record, we 
determine that the trial court did not err in concluding that 
Sophia was not entitled to judgment regarding the aforestated 
disbursements. 

However, based on the principles set forth in Fletcher v. 
Mathew, 233 Neb. 853, 448 N.W.2d 576 (1989), our de novo 
review of the record leads us to a different conclusion regarding 
Sophia’s claims with respect to the alleged compensation for 
services and gifts to Robert. With regard to those purchases 
constituting alleged compensation for services rendered, Robert 
testified that he purchased a pair of shoes for himself in the 
amount of $241.50. Robert also testified that he paid himself 
$500 for handling Alphons’ funeral arrangements. Lastly, 
Robert testified that he paid himself $80.15 for moving 
Alphons’ belongings to and from the various nursing homes. As 
previously determined, because the record is devoid of satisfac- 
tory proof that Alphons entered into a binding contract to com- 
pensate Robert for services rendered and because the power of 
attorney does not contain a provision authorizing Robert to 
compensate himself from Alphons’ property, we determine that 
Robert has failed to meet his burden of proof with regard to the 
proper disposition of Alphons’ money in the sum of $821.65. 

As to those purchases made with Alphons’ money allegedly 
constituting gifts, Robert wrote checks to Wal-Mart totaling 
$7,055.74. While Robert testified that these purchases were pri- 
marily for personal items for Alphons, Robert also testified that 
a portion of those purchases was for gifts for his wife and chil- 
dren pursuant to Alphons’ oral authorization. Despite Alphons’ 
alleged oral authorization, because the power of attorney did 
not grant Robert the power to make gifts with Alphons’ property 
and the purchases were not solely for Alphons’ benefit, we 
determine that Robert has failed to meet his burden of proof 
with respect to the disposition of Alphons’ money in the amount 
of $7,055.74. 
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Robert also purchased a radar detector for $240.14. Robert 
testified that Alphons authorized Robert to purchase a radar 
detector so that he would not get speeding tickets while trans- 
porting Alphons to doctor’s appointments. Because we do not 
find Robert’s testimony credible in that regard, we determine 
that Robert has failed to meet his burden of proof with respect 
to the proper disposition of Alphons’ money in the further sum 
of $240.14. 

Based on the foregoing, we determine that the trial court 
erred in not awarding Sophia a judgment in the amount of 
$8,117.53 for funds wrongfully converted from Alphons’ 
checking account to the benefit of Robert. 


(b) Prejudgment Interest 

Sophia asserts that the trial court wrongly applied an old ver- 
sion of Nebraska’s prejudgment interest statute, Neb. Rev. Stat. 
§ 45-103.02 (Reissue 1993), in denying her request for an 
award of prejudgment interest. Sophia claims that under the 
amended version, § 45-103.02 (Cum. Supp. 1996), she is enti- 
tled to prejudgment interest. 

The version of § 45-103.02 that the trial court applied in the 
instant case provided the following: 

Except as provided in section 45-103.04, judgment 
interest shall also accrue on decrees and judgments for the 
payment of money from the date of the plaintiff’s first 
offer of settlement which is exceeded by the judgment 
until the rendition of judgment if all of the following con- 
ditions are met: 

(1) The offer is made in writing upon the defendant . . . ; 

(2) The offer is made not less than ten days prior to the 
commencement of the trial; 

(3) A copy of the offer and proof of delivery to the 
defendant . . . is filed with the clerk of the court in which 
the action is pending; and 

(4) The offer is not accepted prior to trial or within 
thirty days of the date of the offer, whichever occurs first. 

§ 45-103.02 (Reissue 1993). Under this version of § 45-103.02, 
in order to receive prejudgment interest in a cause of action 
accruing after January 1, 1987, a litigant must comply with the 
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four requirements of § 45-103.02. See, Pantano v. McGowan, 
247 Neb. 894, 530 N.W.2d 912 (1995); Label Concepts v. 
Westendorf Plastics, 247 Neb. 560, 528 N.W.2d 335 (1995). 

However, in 1994, the Legislature amended § 45-103.02, 
which now provides the following: 

(1) Except as provided in section 45-103.04, interest as 
provided in section 45-103 shall accrue on the unpaid bal- 
ance of unliquidated claims from the date of the plaintiff’s 
first offer of settlement which is exceeded by the judgment 
until the rendition of judgment if all of the following con- 
ditions are met: 

(a) The offer is made in writing upon the defendant . . . ; 

(b) The offer is made not less than ten days prior to the 
commencement of the trial; 

(c) A copy of the offer and proof of delivery to the 
defendant . .. is filed with the clerk of the court in which 
the action is pending; and 

(d) The offer is not accepted prior to trial or within 
thirty days of the date of the offer, whichever occurs first. 

(2) Except as provided in section 45-103.04, interest as 
provided in section 45-104 shall accrue on the unpaid bal- 
ance of liquidated claims from the date the cause of action 
arose until the rendition of judgment. 

(Emphasis supplied.) § 45-103.02 (Cum. Supp. 1996). Thus, 
under the amended version of § 45-103.02, compliance with the 
four conditions is no longer a prerequisite for an award of pre- 
judgment interest if interest is provided for in Neb. Rev. Stat. 
§ 45-104 (Reissue 1993) and the claim is liquidated. Before 
analyzing whether interest is available pursuant to § 45-104 and 
the claim is liquidated, it is necessary for us to resolve the ques- 
tion whether the amended prejudgment interest statute is 
applicable in the instant case. 

Where an amendment to a statute makes a procedural 
change, it is binding upon a tribunal on the effective date of the 
amendment and is applicable to pending cases that have not 
been tried. Stansbury v. HEP. Inc., 248 Neb. 706, 539 N.W.2d 
28 (1995); Behrens v. American Stores Packing Co., 236 Neb. 
279, 460 N.W.2d 671 (1990). See, also, Jackson y. Branick 
Indus., 254 Neb. 950, 581 N.W.2d 53 (1998). In the instant 
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case, the amendment became effective July 16, 1994, and the 
case was tried on November 28 and 29, 1995. Therefore, the 
amended § 45-103.02 was in effect at the time of the trial, and 
thus, the new statute will apply if the amendments to the statute 
were procedural in nature. 

A substantive law creates duties, rights, and obligations, 
whereas a procedural law prescribes the means and methods 
through and by which substantive laws are enforced and 
applied. Stansbury v. HEP, Inc., supra. See, also, Jackson v. 
Branick Indus., supra. In the instant case, the amendments to 
§ 45-103.02 did not create a new substantive right to prejudg- 
ment interest on liquidated and unliquidated claims, since that 
right was already provided for in the statute. Rather, the amend- 
ments to the statute merely altered the method for exercising the 
right to prejudgment interest in a cause of action where the 
claim is liquidated. Therefore, because we determine that the 
amendments to the statute were procedural in nature, the district 
court erred in not applying the amended version of § 45-103.02 
to determine whether prejudgment interest should be awarded 
in the instant case. Nevertheless, it still must be resolved 
whether interest is provided for pursuant to § 45-104 and 
whether Sophia’s claim is liquidated. 

First, with regard to whether interest is available pursuant to 
§ 45-104, this section states in relevant part that “[uJnless oth- 
erwise agreed, interest shall be allowed at the rate of twelve per- 
cent per annum .. . on money received to the use of another and 
retained without the owner’s consent, express or implied, from 
the receipt thereof ... .” Under this section, an agent is charge- 
able with interest at the legal rate from the time that the money 
is wrongfully withheld from the principal. See Pearlman v. 
Snitzer, 112 Neb. 135, 198 N.W. 879 (1924). In the case at bar, 
because Robert, in his capacity as Alphons’ agent or attorney in 
fact, wrongfully converted to his own use and retained money 
belonging to Alphons without Alphons’ consent, interest is 
allowable pursuant to § 45-104. 

Second, with regard to whether Sophia’s claim is liquidated, 
it is well settled that a claim is liquidated when there is no rea- 
sonable controversy either as to the plaintiff’s nght to recover 
or as to the amount of such recovery. See, Blue Tee Corp. v. CDI 
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Contractors, Inc., 247 Neb. 397, 529 N.W.2d 16 (1995); Lange 
Indus. v. Hallam Grain Co., 244 Neb. 465, 507 N.W.2d 465 
(1993). There must be no dispute either as to the amount or as 
to the plaintiff’s right to recover. Id. 

Since the damages were liquidated and no reasonable con- 
troversy existed as to Robert’s conversion of $33,495.05 in prin- 
cipal and interest from Alphons’ certificates of deposit to his 
own use, Sophia was entitled to prejudgment interest as a mat- 
ter of law on that amount from the time that Robert received the 
certificates of deposit. See Fletcher v. Mathew, 233 Neb. 853, 
448 N.W.2d 576 (1989). The record reveals that the amount of 
prejudgment interest on the certificates of deposit, as set forth 
in exhibit 32, shall be calculated as $17,873.74. However, a rea- 
sonable controversy did exist regarding Robert’s disbursements 
from Alphons’ checking account. Therefore, Sophia’s claim on 
her cross-appeal is not liquidated, and Sophia is not entitled to 
prejudgment interest on the $8,117.53 in disbursements from 
the checking account. 


V. CONCLUSION 
For the foregoing reasons, the district court’s judgment is 
modified to provide a total recovery of $59,486.32, and as mod- 
ified, it is affirmed in all other respects. 
AFFIRMED AS MODIFIED. 
WHitE, C.J., participating on briefs. 


STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR ASSOCIATION, 
RELATOR, V. GARY L. DOLAN, RESPONDENT. 
581 N.W. 2d 892 


Filed July 17, 1998. No. $-96-716. 
Original action. Judgment of disbarment. 
WHITE, C.J., CAPORALE, CONNOLLY, GERRARD, and McCorMack, JJ. 


PER CURIAM. 

Respondent, Gary L. Dolan, was admitted to the practice of 
law in the State of Nebraska on June 27, 1972. Thereafter, he 
engaged in the private practice of law in Lancaster County. 
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On June 13, 1996, respondent was found guilty by a jury in 
the U.S. District Court for the District of Nebraska of the felony 
offenses of bankruptcy fraud and conspiracy to commit 
bankruptcy fraud, 18 U.S.C. §§ 2, 152, and 371 (1988), which 
are crimes involving moral turpitude. On July 2, this court 
entered an order temporarily suspending respondent from the 
practice of law until final disposition of the disciplinary charges 
against him. The jury verdict against respondent was affirmed 
by the U.S. Court of Appeals for the Eighth Circuit on July 24, 
1997. 

On April 29, 1998, the Committee on Inquiry of the First 
Disciplinary District filed formal charges against respondent, 
alleging that his criminal conviction constituted a violation of 
his oath of office as an attorney and Canon 1, DR 1-102(A)(1), 
(3), and (5), of the Code of Professional Responsibility, as 
adopted by the Nebraska Supreme Court. DR 1-102 states in 
pertinent part: “(A) A lawyer shall not: (1) Violate a 
Disciplinary Rule. . . . (3) Engage in illegal conduct involving 
moral turpitude. . . . (5) Engage in conduct that is prejudicial to 
the administration of justice.” Respondent was served with a 
copy of the formal charges against him on May 27. Pursuant to 
Neb. Ct. R. of Discipline 10(H) (rev. 1996), “[t]he answer of the 
Respondent shall be filed within thirty days after service of 
summons and a copy of the Formal Charge . . . .” The time for 
respondent to answer has passed, and no answer has been filed. 

Upon due consideration of the pleadings in this matter, this 
court finds that respondent should be disbarred and hereby 
orders him disbarred from the practice of law in the State of 
Nebraska, effective immediately. Respondent shall forthwith 
comply with Neb. Ct. R. of Discipline 16 (rev. 1996), and upon 
failure to do so, he shall be subject to punishment for contempt 
of this court. 

JUDGMENT OF DISBARMENT. 


WRIGHT and STEPHAN, JJ., not participating. 
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RONALD R. FITZKE AND DELORES FITZKE, HUSBAND AND WIFE, 
APPELLEES, V. CITY OF HASTINGS, NEBRASKA, A MUNICIPAL 
CORPORATION, AND COMMUNITY REDEVELOPMENT AUTHORITY 
OF THE CiTy OF HASTINGS, NEBRASKA, APPELLANTS, AND 
ELMER HOHLEN AND COLLEEN HOHLEN, HUSBAND AND WIFE, 
AND MARC HULTINE, APPELLEES. 

582 N.W.2d 301 


Filed July 17, 1998. No. S-96-787. 


Actions: Judgments: Final Orders: Appeal and Error. Where multiple causes of 
action are alleged, an entry of judgment on one cause of action is a final, appealable 
order with respect to that cause of action, despite the pendency of other causes of 
action in the same suit. 
Actions: Words and Phrases. A cause of action consists of the fact or facts which 
give one a right to judicial relief against another; a theory of recovery is not itself a 
cause of action. ; 
Actions. Whether more than one cause of action is stated depends mainly upon 
whether more than one primary right or subject of controversy is presented and also 
upon whether recovery on one ground would bar recovery on the other, whether the 
same evidence would support the different counts, and whether separate actions 
could be maintained for separate relief. 
Actions: Parties: Standing. Before a party is entitled to invoke a court’s jurisdic- 
tion, that party must have standing to sue, which involves having some real interest 
in the cause of action; in other words, to have standing to sue, a plaintiff must have 
some legal or equitable right, title, or interest in the subject matter of the controversy. 
Actions: Equity: Taxation: Municipal Corporations. A taxpayer, for the benefit of 
a municipal or public corporation, may commence and prosecute to judgment an 
equitable action to enforce a right of action which the governing body has refused to 
enforce. 
; :____. A resident taxpayer may invoke the interposition of a court 
of equity to prevent the illegal disposition of money of a municipal corporation or the 
illegal creation of a debt which he or she, in common with other property holders, 
may otherwise be compelled to pay. 
Actions: Taxation: Injunction. A resident taxpayer, without showing any interest or 
injury peculiar to itself, may bring an action to enjoin the illegal expenditure of pub- 
lic funds raised for governmental purposes. 
Actions: Standing: Taxation: Municipal Corporations. To assert standing, a resi- 
dent taxpayer must allege a demand made upon the municipal or public corporation 
and a refusal by the corporation to bring the action itself, or facts which show that 
such a demand would be useless. 
Actions: Municipal Corporations: Courts: Appeal and Error. A district court 
may disturb an action taken by a municipal corporation pursuant to Nebraska’s 
Community Development Law only if the action is illegal or is not supported by the 
evidence and is thus arbitrary, unreasonable, or clearly wrong. On appeal in such an 
action, the appellate court must decide if the district court abused its discretion or 
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made an error of law. Where competent evidence supports the district court’s find- 
ings, the appellate court will not substitute its factual findings for those of the district 
court. 

10. Municipal Corporations. A municipal corporation possesses and can exercise the 
following powers, and no others: First, those granted in express words; second, those 
necessarily or fairly implied in or incident to the powers expressly granted; third, 
those essential to the declared objects and purposes of the corporation—not simply 
convenient, but indispensable. 

11. Statutes: Municipal Corporations. Statutes granting powers to municipalities are to 
be strictly construed, and where doubt exists, such doubt must be resolved against the 
grant, 

12. Statutes: Appeal and Error, Statutory interpretation is a matter of law in connec- 
tion with which an appellate court has an obligation to reach an independent, correct 
conclusion irrespective of the determination made by the court below. 

13. Statutes: Intent. In construing a statute, a court must look at the statutory objective 
to be accomplished, the problem to be remedied, or the purpose to be served, and then 
place on the statute a reasonable construction which best achieves its purpose, rather 
than a construction defeating the statutory purpose. 

14, Statutes: Legislature: Intent: Appeal and Error. In determining the meaning of a 
Statute, an appellate court may conjunctively consider and construe a collection of 
statutes which pertain to a certain subject matter to determine the intent of the 
Legislature so that different provisions of the act are consistent, harmonious, and 
sensible. 

15. Municipal Corporations: Statutes: Real Estate. Under Nebraska’s Community 
Development Law, land cannot be added to an existing community redevelopment 
area unless (1) the additional land is declared blighted or substandard within the 
meaning of the Community Development Law or (2) the additional land is reason- 
ably necessary to accomplish the implementation of the existing redevelopment plan. 


Appeal from the District Court for Adams County: BERNARD 
SPRAGUE, Judge. Affirmed. 


Bradley J. White, of Helmann, Sullivan & White, P.C., for 
appellants. 


Arthur R. Langvardt, of Langvardt & Valle, for appellees 
Fitzke. 


WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD, 
STEPHAN, and McCorMack, JJ. 


STEPHAN, J. 

In this equity action, the City of Hastings, Nebraska 
(Hastings), and the Community Redevelopment Authority of 
the City of Hastings (Authority) appeal from a judgment 
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entered by the district court for Adams County declaring certain 
actions taken by them to be invalid and void under Nebraska’s 
Community Development Law (CDL), Neb. Rev. Stat. § 18-2101 
et seq. (Reissue 1991 & Cum. Supp. 1994). Hastings and the 
Authority contend that the court erred in concluding that 
Ronald R. Fitzke and Delores Fitzke had standing to challenge 
their actions and that the court also erred in resolving the mer- 
its of the controversy. We conclude that the district court did not 
abuse its discretion or make an error of law and, therefore, 
affirm the judgment of the district court. 


FACTUAL AND PROCEDURAL BACKGROUND 

Hastings is a city of the first class located in Adams County, 
Nebraska. The Fitzkes own and reside on a 5-acre tract of land 
in Hastings. The Authority is a public corporation formed by 
Hastings pursuant to the CDL for the purpose of exercising the 
powers and functions authorized under the statutes. Such pow- 
ers include the recommendation and implementation of plans to 
redevelop areas of a city which have been declared blighted or 
substandard and contracting with public or private entities in 
order to carry out such redevelopment plans. 

In March 1993, a consultant retained by the Authority pre- 
pared a “Blight and Substandard Determination Study” for an 
irregular parcel of real estate designated “Hastings Redevelop- 
ment Area Number 7” (Area 7) located within Hastings. 
Pursuant to this study, Hastings declared Area 7 blighted and 
substandard, as those terms are defined in the CDL, and 
approved a redevelopment plan for the area. The plan stated that 
an area in the northernmost portion of Area 7 “should be 
reserved for future commercial development” but did not list 
any specific projects. 

In late 1993 or early 1994, Marc Hultine approached 
Hastings officials regarding his plan to develop a campground 
on a privately-owned, undeveloped parcel of property in the 
northern part of Hastings which was being used as a cornfield. 
The proposed campground site was located east of the north- 
ernmost portion of Area 7 and approximately two to three 
blocks west of the Fitzkes’ home. In April 1994, Hastings 
granted Hultine’s request to rezone the proposed campground 
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site and preliminarily approved a conditional use permit to 
operate the campground. 

Resolution No. 1994-56 was placed on the agenda for a 
meeting of the Hastings City Council scheduled for April 25, 
1994, The resolution proposed that a 58-acre tract which 
included the campground site be declared blighted and substan- 
dard. In an “Agenda Item Summary Sheet” pertaining to this 
resolution, the city attorney stated: 

The [Authority] has indicated an interest in assisting the 
developer of a new KOA campground. The campground is 
near [Area 7], but is not currently within the bounds of 
that area. In order to amend the plan and include the pro- 
posed development, it will be necessary to have the area 
declared as blighted and substandard. 

Before any action was taken on this resolution, the Authority 
asked the consulting firm which had prepared the 1993 blight 
and substandard study pertaining to Area 7 to conduct a similar 
study of an enlarged Area 7, which included all of the land 
included in the 1993 study plus the 58-acre cornfield on which 
Hultine proposed to build a campground. The consultant from 
the firm concluded that the additional land had “characteristics 
of some blight and substandard factors,” but he did not make 
any independent analysis of whether it was itself blighted or 
substandard and stated that it was “very much possible” that it 
was not. The consultant recommended that the additional area 
be included in Area 7 in order to “create more of an overall 
redevelopment area for different opportunities for develop- 
ment.” A revised redevelopment plan submitted by the consul- 
tant in conjunction with his revised blight and substandard 
study specified that the area added to Area 7 “should be 
designed for commercial and medium density residential” with 
open space to “be provided for recreation and to mitigate flood 
potential.” The Hastings City Council passed resolution No. 
1994-56 on August 22, 1994, determining it to be “in the best 
interest of the City” to declare the expanded Area 7 as blighted 
and/or substandard. The Authority adopted the revised redevel- 
opment plan on August 25, and it was approved by the Hastings 
City Council on October 24. 
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On November 22, 1994, a public hearing was held on a 
request by the Authority to modify the Area 7 redevelopment 
plan to specifically provide for the development of a camp- 
ground located in the area which had been added to Area 7 by 
the adoption of resolution No. 1994-56. The revised develop- 
ment plan approved by the city council on December 12 pro- 
vided that Hultine would obtain a franchise from Kampgrounds 
of America to operate a facility for parking approximately 85 
recreational vehicles, and as an incentive for this development, 
the Authority would grant to Hultine $94,000, which the 
Authority would borrow from a bank and repay through tax 
increment financing. In this plan modification document, a 
belief was expressed that the campground “will have the effect 
of removing blight, retain and create jobs,” and generate tax 
revenues in the future. It further stated that the modification was 
“found to be reasonable and in conformity with the general plan 
for the development of the City as a whole, and the Plan, as 
amended and modified, is in conformity with the legislative 
declaration and determinations set forth in Neb. Rev. Stat. 
[$] 18-2101 et seq.” 

On December 29, 1994, the Authority entered into a redevel- 
opment contract with Hultine and the individuals who owned 
the site of the proposed campground. The contract provided for 
the construction of the campground at a cost of approximately 
$460,000, and further provided for the $94,000 grant to Hultine. 

The Fitzkes and several other parties filed this action in the 
district court for Adams County against Hastings, the Authority, 
Hultine, and the owners of the land on which the campground 
was to be located. Their third amended petition filed on October 
4, 1995, included three separately designated “causes of 
action.” In their first cause of action, they prayed that certain 
rezoning actions and amendments to Hastings’ comprehensive 
plan pertaining to the campground be declared unlawful and 
void. In their second cause of action, they sought to have the 
conditional use permit issued with respect to the campground 
declared unlawful and void and to enjoin Hultine and the prop- 
erty owners from utilizing the land for the purposes authorized 
by the permit. In their third cause of action, the Fitzkes and the 
other plaintiffs challenged the inclusion of the campground site 
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in Area 7 as “contrary to law and .. . unconstitutional special 
legislation for private benefit.” They requested a determination 
that the inclusion be declared unlawful and void and that the 
grant to Hultine be refunded and the related indebtedness 
retired. Hastings and the Authority generally denied the sub- 
stantive allegations of the Fitzkes’ third cause of action and 
alleged a failure to state facts sufficient to constitute a cause of 
action. 

A bench trial, limited by stipulation of the parties to the 
issues raised in the third cause of action, was held on April 8 
and 9, 1996. The court sustained a motion to dismiss all plain- 
tiffs except the Fitzkes. Immediately following the trial, the dis- 
trict court entered a directed verdict for the owners of the pro- 
posed campground property. Hultine’s motion for directed 
verdict and the Fitzkes’ prayer for relief were taken under 
advisement. On June 26, the district court entered an order con- 
taining the following findings: 

1. The motion of Marc Hultine for dismissal as to him 
should be overruled. 

2. The Plaintiffs have standing to bring this action. 

3. The Plaintiffs have stated a proper cause of action. 

4. Land may not be added to an existing redevelopment 
area unless it is established that the additional land is itself 
blighted or substandard. The designation of the adjacent 
land added to [Area 7] as blighted and substandard was 
arbitrary and capricious and was not supported by suffi- 
cient evidence. 

5. Unless necessary to relieve blight or substandard 
conditions on a specific site the mere incorporation of land 
into a redevelopment area is not sufficient to qualify the 
land for a blight or substandard designation. There is no 
showing that the proposed development would eliminate 
any identifiable blight or substandard condition. 

6. The blighted and substandard designation of the 
expanded [Area 7] is contrary to the specific limitations of 
the relevant statutes of the State of Nebraska and is invalid. 

7. The redevelopment contract entered into between 
Marc Hultine and the [Authority] should be rescinded and 
declared void from its inception. 
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Based upon these findings, the district court declared resolution 
No. 1994-56 invalid and declared the redevelopment contract 
between the Authority and Hultine to be “void from its incep- 
tion and . . . rescinded.” 

Hastings and the Authority appealed, and we removed the 
case to our docket on our own motion pursuant to our authority 
to regulate the caseloads of the Nebraska Court of Appeals and 
this court. 


ASSIGNMENTS OF ERROR 
Hastings and the Authority allege that the district court erred 
in its findings stated above in paragraphs numbered two through 
seven. 


ANALYSIS 


APPELLATE JURISDICTION 

The record reflects and the parties confirmed during oral 
argument that there are pending issues in this action which were 
not resolved by the order from which this appeal is taken. 
Before reaching issues presented for review, an appellate court 
has the duty to determine whether it has jurisdiction over the 
matter before it. Bonge v. County of Madison, 253 Neb. 903, 
573 N.W.2d 448 (1998). Therefore, we address the question 
of whether the order we are asked to review was final and 
appealable. 

Resolution of this issue depends upon whether the first, sec- 
ond, and third causes of action are, in fact, separate causes of 
action or merely alternative theories of recovery. Where multi- 
ple causes of action are alleged, an entry of judgment on one 
cause of action is a final, appealable order with respect to that 
cause of action, despite the pendency of other causes of action 
in the same suit. See, Tess v. Lawyers Title Ins. Corp., 251 Neb. 
501, 557 N.W.2d 696 (1997); Interholzinger v. Estate of Dent, 
214 Neb. 264, 333 N.W.2d 895 (1983). A cause of action con- 
sists of the fact or facts which give one a right to judicial relief 
against another; a theory of recovery is not itself a cause of 
action. Olsen v. Olsen, 248 Neb. 393, 534 N.W.2d 762 (1995); 
Hoiengs v. County of Adams, 245 Neb. 877, 516 N.W.2d 223 
(1994). Whether more than one cause of action is stated depends 
mainly upon whether more than one primary right or subject of 
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controversy is presented and also upon whether recovery on one 
ground would bar recovery on the other, whether the same evi- 
dence would support the different counts, and whether separate 
actions could be maintained for separate relief. Olsen v. Olsen, 
supra; Hoiengs v. County of Adams, supra. 

Although all of the Fitzkes’ allegations address some aspect 
of the campground development, each of their designated causes 
of action challenges separate and distinct governmental action 
and seeks different relief. The first cause of action seeks declara- 
tory relief with respect to rezoning and amendments to Hastings’ 
comprehensive plan; the second seeks declaratory and injunctive 
relief with respect to a conditional use permit; and the third 
seeks similar relief with respect to the blight determination, 
redevelopment contract, and grant to Hultine. The parties are not 
the same in each cause of action, and each involves at least some 
operative facts which are distinct from the others. Therefore, the 
Fitzkes have pled separate causes of action rather than different 
theories of recovery, and the judgment as to the third cause of 
action was a final order which we may properly review. 


STANDING 

In their first assignment of error, Hastings and the Authority 
challenge the district court’s finding that the Fitzkes had stand- 
ing to bring this action. The Fitzkes contend that they have 
standing as resident taxpayers and owners of property located in 
the vicinity of the area which Hastings has determined to be 
blighted and substandard. Before a party is entitled to invoke a 
court’s jurisdiction, that party must have standing to sue, which 
involves having some real interest in the cause of action; in 
other words, to have standing to sue, a plaintiff must have some 
legal or equitable right, title, or interest in the subject matter of 
the controversy. Ponderosa Ridge LLC v. Banner County, 250 
Neb. 944, 554 N.W.2d 151 (1996); Metropolitan Utilities Dist. 
v. Twin Platte NRD, 250 Neb. 442, 550 N.W.2d 907 (1996); In 
re Interest of Archie C., 250 Neb. 123, 547 N.W.2d 913 (1996). 

We have held that a taxpayer, for the benefit of a municipal 
or public corporation, may commence and prosecute to judg- 
ment an equitable action to enforce a right of action which the 
governing body has refused to enforce. Professional 
Firefighters of Omaha v. City of Omaha, 243 Neb. 166, 498 
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N.W.2d 325 (1993); Nebraska Sch. Dist. No. 148 v. Lincoln 
Airport Auth., 220 Neb. 504, 371 N.W.2d 258 (1985). A resident 
taxpayer may invoke the interposition of a court of equity to 
prevent the illegal disposition of money of a municipal corpo- 
ration or the illegal creation of a debt which he or she, in com- 
mon with other property holders, may otherwise be compelled 
to pay. Professional Firefighters of Omaha v. City of Omaha, 
supra; Nebraska Sch. Dist. No. 148 v. Lincoln Airport Auth., 
supra. A resident taxpayer, without showing any interest or 
injury peculiar to itself, may bring an action to enjoin the ille- 
gal expenditure of public funds raised for governmental pur- 
poses. Professionai Firefighters of Omaha v. City of Omaha, 
supra. To assert standing, a resident taxpayer must allege a 
demand made upon the municipal or public corporation and a 
refusal by the corporation to bring the action itself, or facts 
which show that such a demand would be useless. Professional 
Firefighters of Omaha v. City of Omaha, supra; Nebraska Sch. 
Dist. No. 148 v. Lincoln Airport Auth., supra; Sesemann v. 
Howell, 195 Neb. 798, 241 N.W.2d 119 (1976). 

The record establishes that the Fitzkes pay taxes to Hastings 
and the Authority. Although they did not allege the making of a 
demand upon Hastings or the Authority to bring this action, they 
did allege that resolution No. 1994-56 was adopted by the 
Hastings City Council over their objection. They also adduced 
evidence establishing that Ronald Fitzke and his attorney 
appeared at the city council meeting on November 22, 1994, and 
unsuccessfully asserted objections to the proposed modification 
of the redevelopment plan for Area 7 to permit development of 
the campground assisted by tax increment financing. This evi- 
dence, and the fact that the Authority subsequently entered into 
the challenged redevelopment contract with Hultine, notwith- 
standing the Fitzkes’ objections, establishes that it would have 
been useless for the Fitzkes to make a demand upon Hastings or 
the Authority to bring this action. Therefore, the district court 
correctly held that the Fitzkes had standing. 


STANDARD OF REVIEW 
The CDL contains no provision for judicial review of actions 
taken pursuant thereto by cities or community redevelopment 
authorities. Hastings and the Authority argue that such review 
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should be limited and that courts should not substitute their 
judgment for that of the governing body of the municipal entity. 
Most courts which have addressed this issue under similar 
statutes have held that courts should defer to the findings of 
such municipal entities and overturn their decisions only if they 
are arbitrary and capricious or exhibit bad faith. Benevolent & 
Protective Order of Elks, Lodge No. 65 v. Planning Board of 
Lawrence, 403 Mass. 531, 531 N.E.2d 1233 (1988); Tierney v. 
Planned Indus. Expansion Auth., 742 S.W.2d 146 (Mo. 1987); 
Miller v. Tacoma, 61 Wash. 2d 374, 378 P.2d 464 (1963); St. 
Peter's v. Urban Red. Auth. of Pgh., 394 Pa. 194, 146 A.2d 724 
(1958); Tucson Community Dev. v. City of Tucson, 131 Ariz. 
454, 641 P.2d 1298 (Ariz. App. 1981) (citing cases in other 
jurisdictions holding similarly). 
We analyzed the scope of judicial review of actions taken by 
a municipality in Bowman y. City of York, 240 Neb. 201, 482 
N.W.2d 537 (1992), which involved a statutory right of appeal 
to the district court from a zoning variance granted by a city’s 
board of adjustment. We concluded that “a district court may 
disturb a decision of such a board only if . . . the decision was 
illegal or is not supported by the evidence and is thus arbitrary, 
unreasonable, or clearly wrong.” /d. at 210-11, 482 N.W.2d at 
544. Next, we addressed the scope of appellate review of the 
district court’s decision, holding that 
the appellate court is to decide if, in reviewing a decision 
of a board of adjustment, the district court abused its dis- 
cretion or made an error of law. Where competent evi- 
dence supports the district court’s factual findings, the 
appellate court will not substitute its factual findings for 
those of the district court. 
Id. at 211, 482 N.W.2d at 544. See, also, Barrett v. City of 
Bellevue, 242 Neb. 548, 495 N.W.2d 646 (1993) (reaffirming 
Bowman standard of review in appeal of board of adjustment 
decision). We have applied the Bowman standard in other con- 
texts involving judicial review of actions taken by a municipal- 
ity. See, e.g., Kuhlmann v. City of Omaha, 251 Neb. 176, 556 
N.W.2d 15 (1996) (reaffirming that zoning board of appeals’ 
decision may be reviewed by district court, but court’s review is 
limited to legality or illegality of board’s decision); Stratbucker 
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Children’s Trust v. Zoning Bd. of Appeals, 243 Neb. 68, 497 
N.W.2d 671 (1993) (appeal of decision of zoning board of 
appeals). 

The Bowman standard is consistent with the deference which 
other courts have afforded to decisions of municipalities in 
reviewing actions taken pursuant to community redevelopment 
statutes. We conclude that while this case does not involve a 
statutory right of appeal, it is reasonable and logical to apply the 
Bowman standard. Thus, we hold that in considering a chal- 
lenge to actions taken by a community redevelopment authority 
(CRA) pursuant to the CDL, a district court may disturb the 
decision of a CRA only if it determines that the decision was 
illegal or is not supported by the evidence and is thus arbitrary, 
unreasonable, or clearly wrong. On appeal, we must determine 
whether the district court abused its discretion or made an error 
of law, and we will not substitute our factual findings for those 
of the district court which are supported by competent evidence. 


VALIDITY OF BLIGHT/SUBSTANDARD DETERMINATION, 
REDEVELOPMENT CONTRACT, AND GRANT 
We consider the remaining assignments of error together, as 
they all involve assertions that the district court misconstrued or 
misapplied provisions of the CDL. 
We are guided by the well-settled rule that 
“*a municipal corporation “possesses, and can exercise, 
the following powers, and no others: First, those granted in 
express words; second, those necessarily or fairly implied 
in or incident to the powers expressly granted; third, those 
essential to the declared objects and purposes of the cor- 
poration—not simply convenient, but indispensable.” ’” 
(Emphasis omitted.) Giger v. City of Omaha, 232 Neb. 676, 
688, 442 N.W.2d 182, 192 (1989) (quoting Jacobs v. City of 
Omaha, 181 Neb. 101, 147 N.W.2d 160 (1966), citing 
Christensen v. City of Fremont, 45 Neb. 160, 63 N.W. 364 
(1895)). Statutes granting powers to municipalities are to be 
strictly construed, and where doubt exists such doubt must be 
resolved against the grant. Jacobs v. City of Omaha, supra. 
Statutory interpretation is a matter of law in connection with 
which an appellate court has an obligation to reach an indepen- 
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dent, correct conclusion irrespective of the determination made 
by the court below. Abboud v. Papio-Missouri River NRD, 253 
Neb. 514, 571 N.W.2d 302 (1997); Bank of Papillion v. Nguyen, 
252 Neb. 926, 567 N.W.2d 166 (1997). 
The CDL was enacted on the basis of the following legisla- 
tive findings: 
[T]here exist in cities of all classes and villages of this 
State areas which have deteriorated and become substan- 
dard and blighted because of the unsafe, insanitary, inade- 
quate, or overcrowded condition of the dwellings therein, 
or because of inadequate planning of the area, or excessive 
land coverage by the buildings thereon, or the lack of 
proper light and air and open space, or because of the 
defective design and arrangement of the buildings thereon, 
or faulty street or lot layout, or congested traffic condi- 
tions, or economically or socially undesirable land uses. 
§ 18-2102. The Legislature further determined: 
The elimination of such conditions and the acquisition and 
preparation of land in or necessary to the renewal of sub- 
standard or blighted areas and its sale or lease for devel- 
opment or redevelopment in accordance with general 
plans and redevelopment plans of communities and any 
assistance which may be given by any state public body in 
connection therewith are public uses and purposes for 
which public money may be expended and private prop- 
erty acquired. 
Id. In general, the CDL authorizes a city to create by ordinance 
a CRA for the purpose of defining and acquiring substandard or 
blighted areas and redeveloping them in accordance with the 
approved redevelopment plan, which in turn shall conform to 
the general plan for the municipality as a whole. See Monarch 
Chemical Works, Inc. v. City of Omaha, 203 Neb. 33, 277 
N.W.2d 423 (1979). The CDL defines “redevelopment plan” as 
a plan, as it exists from time to time for one or more com- 
munity redevelopment areas, or for a redevelopment pro- 
ject, which plan (a) shall conform to the general plan for 
the municipality as a whole; and (b) shall be sufficiently 
complete to indicate such land acquisition, demolition and 
removal of structures, redevelopment, improvements, and 
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rehabilitation as may be proposed to be carried out in the 
community redevelopment area, zoning and planning 
changes, if any, land uses, maximum densities, and build- 
ing requirements. 
§ 18-2103(13). A CRA is not authorized to prepare a redevel- 
opment plan for a redevelopment project area unless the gov- 
erning body of the city first enacts a resolution declaring such 
area to be “a substandard or blighted area in need of redevelop- 
ment.” § 18-2109. After such a declaration has been made and a 
redevelopment plan has been prepared and approved, a CRA is 
authorized 
to enter into contracts with redevelopers of property con- 
taining covenants, restrictions, and conditions regarding 
the use of such property for residential, commercial, 
industrial, or recreational purposes or for public purposes 
in accordance with the redevelopment plan and such other 
covenants, restrictions, and conditions as the [CRA] may 
deem necessary to prevent a recurrence of substandard or 
blighted areas . . . and to provide grants, loans, or other 
means of financing to public or private parties in order to 
accomplish the rehabilitation or redevelopment in accor- 
dance with a redevelopment plan. 
§ 18-2107(4). The CRA may utilize tax increment financing to 
pay for redevelopment projects undertaken pursuant to the 
CDL. § 18-2124. 

As a general rule, statutes similar to the CDL have been 
interpreted as applying to areas rather than individual proper- 
ties, and courts have refused to invalidate blight determinations 
with respect to an area merely because single parcels within the 
area would not be considered blighted if viewed in isolation. 
Levin v. Tp. Committee of Tp. of Bridgewater, 57 N.J. 506, 274 
A.2d 1 (1971); St. Peter’s v. Urban Red. Auth. of Pgh., 394 Pa. 
194, 146 A.2d 724 (1958); AAAA Enterprises v. River Place, 74 
Ohio App. 3d 170, 598 N.E.2d 711 (1991). See, also, Oliver v. 
Clairton, 374 Pa. 333, 98 A.2d 47 (1953) (holding that area can 
be blighted even if certain areas will not be developed immedi- 
ately because purpose of redevelopment statute is to encourage 
redevelopment of defined areas). We acknowledged this “area 
rule” in Monarch Chemical Works, Inc. v. City of Omaha, 203 
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Neb. at 41, 277 N.W.2d at 428 (quoting David Jeffrey Co. v. 
Milwaukee, 267 Wis. 559, 66 N.W.2d 362 (1954)), noting that 
laws such as our CDL are “ ‘directed against areas, and not indi- 
vidual structures.’” In addition, the U.S. Supreme Court has 
stated that “community redevelopment programs need not .. . 
be on a piecemeal basis—lot by lot, building by building.” 
Berman y. Parker, 348 U.S. 26, 35, 75 S. Ct. 98, 99 L. Ed. 27 
(1954). However, many jurisdictions limit this rule, either 
through case law or by statute, to situations in which the inclu- 
sion of parcels of real estate in a blighted or substandard desig- 
nation is reasonably necessary to create a unified redevelop- 
ment area sufficient to encourage developers. In re G. & A. 
Books, Inc., 770 F.2d 288 (2d Cir. 1985); City of Helena v. 
DeWolf, 162 Mont. 57, 508 P.2d 122 (1973); Miller v. City of 
Tacoma, 61 Wash. 2d 374, 378 P.2d 464 (1963); Maryland 
Plaza Redevelopment v. Greenberg, 594 S.W.2d 284 (Mo. App. 
1979); Schweig v. City of St. Louis, 569 S.W.2d 215 (Mo. App. 
1978). See, also, 7A Eugene McQuillin, The Law of Municipal 
Corporations § 24.563.10 at 212 (3d ed. 1998) (stating princi- 
ple that “land which is itself not substandard or blighted may be 
included in an urban renewal program where it is necessary for 
the effective undertaking of the program”). 

It is undisputed that the S8-acre parcel which included the 
site of the proposed campground consisted of undeveloped land 
used exclusively as a cornfield prior to its incorporation in Area 
7 in 1994. Hastings’ consultant was unable to state that this par- 
cel was itself blighted or substandard within the meaning of the 
CDL. However, in light of the area rule discussed above, we 
disagree with the conclusion of the district court that land may 
not be added to an existing redevelopment area unless the addi- 
tional land is itself blighted or substandard. 

However, the district court also found that “[u]nless neces- 
sary to relieve blight or substandard conditions on a specific site 
the mere incorporation of land into a redevelopment area is not 
sufficient to qualify the land for a blight or substandard desig- 
nation.” The court found no evidence that the proposed camp- 
ground development would eliminate any identifiable blight or 
substandard condition. The CDL does not specifically address 
the question of the incorporation of territory into an existing 
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community redevelopment area which has previously been 
declared blighted or substandard. In order to determine whether 
this power is fairly implied in or incident to those powers 
specifically granted under the CDL, we must look at the statu- 
tory objective to be accomplished, the problem to be remedied, 
or the purpose to be served and then place on the statute a rea- 
sonable construction which best achieves its purpose, rather 
than a construction defeating the statutory purpose. Guzman v. 
Barth, 250 Neb. 763, 552 N.W.2d 299 (1996); In re Interest of 
Brandy M. et al., 250 Neb. 510, 550 N.W.2d 17 (1996); Jn re 
Interest of Aaron K., 250 Neb. 489, 550 N.W.2d 13 (1996). In 
determining the meaning of a statute, an appellate court may 
conjunctively consider and construe a collection of statutes 
which pertain to a certain subject matter to determine the intent 
of the Legislature so that different provisions of the act are con- 
sistent, harmonious, and sensible. Abboud v. Papio-Missouri 
River NRD, 253 Neb. 514, 571 N.W.2d 302 (1997); Snipes v. 
Sperry Vickers, 251 Neb. 415, 557 N.W.2d 662 (1997); McCook 
Nat. Bank v. Bennett, 248 Neb. 567, 537 N.W.2d 353 (1995). 
The legislative findings and declarations set forth at § 18-2102 
establish that the CDL was enacted to enable municipalities to 
identify and eliminate or rehabilitate substandard or blighted 
urban areas through appropriate public action and the coopera- 
tion and voluntary action of the owners and tenants of property 
in such areas. The statutory procedures for accomplishing this 
objective include the following steps: (1) the identification of a 
community redevelopment area consisting of portions of a city 
declared to be substandard or blighted in accordance with statu- 
tory definitions and in need of redevelopment, (2) the formula- 
tion of a redevelopment plan for such area or a redevelopment 
project within such area, and (3) the implementation of the rede- 
velopment plan through various means including acquisition, 
sale, leasing, and contracting for redevelopment. §§ 18-2103, 
18-2107, and 18-2109. The CDL provides that cities “shall 
afford maximum opportunity, consistent with the sound needs 
of the city as a whole, to the rehabilitation or redevelopment of 
the community redevelopment area by private enterprises.” 
§ 18-2104. To that end, the CDL specifically authorizes a CRA 
“to enter into any contracts necessary to effectuate the purposes 
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of the [CDL] and to provide grants, loans, or other means of 
financing to public or private parties in order to accomplish the 
rehabilitation or redevelopment in accordance with a redevelop- 
ment plan.” § 18-2107(4). Section 18-2123 provides that unde- 
veloped and vacant land situated within a city but not within a 
substandard or blighted area may not constitute a redevelop- 
ment project under the CDL unless the governing body of the 
city first determines by resolution that such land “is essential to 
the proper clearance or redevelopment of substandard or 
blighted areas or a necessary part of the general community 
redevelopment program of the city.” 

Under this statutory scheme, a private development project 
would be eligible for tax increment financing only if it is 
included within an area which has previously been declared 
blighted or substandard and is in furtherance of an existing 
redevelopment plan for that area. The declaration of property as 
blighted or substandard is not simply a formality which must be 
met in order to assist a private developer with tax increment 
financing; it is the recognition of a specific public purpose 
which justifies the expenditure of public funds for redevelop- 
ment. See Monarch Chemical Works, Inc. v. City of Omaha, 203 
Neb. 33, 277 N.W.2d 423 (1979). If a private development pro- 
ject is ineligible for tax increment financing because it is 
located on land which is not blighted or substandard within the 
meaning of the CDL, it logically follows that eligibility could 
not be created by simply incorporating the project site into an 
adjacent area which has been declared blighted or substandard 
and revising the redevelopment plan for that area to include the 
project. Such a result would be contrary to the legislative intent 
underlying the CDL, which is to eliminate blighted and sub- 
standard urban areas through a cooperative effort of the public 
and private sectors, not to aid private developers. We therefore 
hold that under the CDL, land cannot be added to an existing 
community redevelopment area unless (1) the additional land is 
declared blighted or substandard within the meaning of the 
CDL or (2) the additional land is reasonably necessary to 
accomplish the implementation of the existing redevelopment 
plan. See Prudential B. & L. Ass’n v. Urban Renew. & Com. 
Dev. Ag., 464 S.W.2d 629 (Ky. 1971). 
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As noted previously, it is undisputed that the 58-acre tract 
which included the proposed campground site was not itself 
blighted or substandard within the meaning of the CDL. In 
addition, the district court found that there was “no showing 
that the proposed development would eliminate any identifiable 
blight or substandard condition” of Area 7. Indeed, the record 
contains no evidence that the incorporation of this tract into 
Area 7 was reasonably necessary to carry out the redevelopment 
plan for Area 7 as it existed on August 22, 1994, when the 
Hastings City Council passed the resolution expanding Area 7 
to include the campground site. On that date, the redevelopment 
plan did not specifically include a campground. The original 
Area 7 did not include any portion of the campground site, and 
the record contains no facts establishing that the development of 
the campground was necessary for the elimination of blight and 
substandard conditions in the original Area 7, pursuant to the 
original redevelopment plan. While construction and operation 
of the campground may have been a desirable economic devel- 
opment for Hastings, this factor alone does not justify incorpo- 
rating the campground site into an existing redevelopment area 
to permit the use of tax increment financing as an incentive to 
the developer. For these reasons, we conclude that the district 
court did not abuse its discretion in holding that the expansion 
of Area 7 to include the campground site was arbitrary and not 
supported by sufficient evidence and, accordingly, that the sub- 
sequent redevelopment contract with Hultine which authorized 
the $94,000 grant was invalid and void ab initio. 

The judgment of the district court is affirmed. 

AFFIRMED. 


SAMUEL WELSCH, APPELLANT, V. TOM GRAVES AND 
New Hope ADDICTIONS CENTER, APPELLEES. 
582 N.W. 2d 312 


Filed July 17, 1998. No. S-97-447. 


1, Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 
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2. Pleadings: Limitations of Actions: Demurrer. When it is apparent from the face of 
the petition that the action is barred by a statute of limitations, the petition fails to 
state a cause of action and is subject to a general demurrer. 

3. Pleadings: Limitations of Actions, When it is not apparent from the face of the peti- 
tion that the action is barred by the statute of limitations, the affirmative defense of 
the statute of limitations must be raised in the answer. 

4. Pleadings: Limitations of Actions: Waiver. The benefit of the statute of limitations 
is personal and, like any other personal privilege, may be waived and will be unless 
pleaded. It must be pleaded by either answer or demurrer, or it will be considered as 
waived. 

5. Pleadings: Words and Phrases. The pleadings in an action are the written state- 
ments by the parties of the facts constituting their respective claims and defenses. 

6. Pleadings. The purpose of pleadings is to frame the issues upon which a cause is to 
be tried, and the issues in a given case will be limited to those which are pleaded. 

7. ___. A pleading serves to eliminate from consideration those contentions which 
have no legal significance and to guide the parties and the court in the conduct of 
cases. 

8. Pleadings: Summary Judgment. The pleadings frame the issues to be considered 
on a motion for summary judgment. A court may not enter summary judgment on an 
issue not presented by the pleadings. 

9. Pleadings. The only pleadings allowed are (1) the petition by the plaintiff, (2) the 
answer or demurrer by the defendant, (3) the demurrer or reply by the plaintiff, and 
(4) the demurrer to the reply by the defendant. 

10. Pleadings: Summary Judgment. A motion for summary judgment is not a slenilig 
and, by itself, is insufficient to raise an affirmative defense such as the statute of 
limitations. 

Appeal from the District Court for Dakota County: MARK 


J. FUHRMAN, Judge. Reversed and remanded for further 
proceedings. 


Shelley A. Horak for appellant. 


Michael W. Ellwanger, of Rawlings, Nieland, Probasco, 
Killinger, Ellwanger, Jacobs & Mohrhauser, for appellees. 


WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD, 
STEPHAN, and McCorMack, JJ. 


STEPHAN, J. 

Samuel Welsch appeals from an order entering summary 
judgment in favor of Tom Graves and New Hope Alcoholism 
and Addiction Center (New Hope) on the grounds that his per- 
sonal injury action against them was not commenced within the 
2-year limitations period for professional negligence actions set 
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forth in Neb. Rev. Stat. § 25-222 (Reissue 1995). We conclude 
that the statute of limitations defense was waived because it was 
not asserted in the pleadings and, therefore, reverse the judg- 
ment of the district court and remand the cause for further 
proceedings. 


FACTUAL BACKGROUND 

Graves is a substance abuse counselor certified by the State 
of Nebraska and employed by New Hope. Graves provided 
counseling to Welsch from May 1991 until approximately 
September 15, 1993. This action was commenced on October 
12, 1995. In his operative amended petition filed on February 6, 
1996, Welsch alleged that Graves, as an employee of New 
Hope, “did not exercise the degree of skill, care, and knowledge 
ordinarily exercised or possessed by counselors . . . in Dakota 
County Nebraska” and was negligent in failing to properly 
assess and treat Welsch’s condition, in providing treatment to 
Welsch’s entire family despite a conflict of interest, in diagnos- 
ing and treating Welsch when Graves was unqualified to do so, 
and in other particulars. 

Graves and New Hope did not demur to Welsch’s petition nor 
did they assert a statute of limitations defense in their answer 
filed on February 20, 1996. This defense was alleged for the 
first time in a motion for summary judgment filed on November 
27. Although Welsch argued that the failure to raise the defense 
by demurrer or answer resulted in its waiver, the district court 
found that it was properly raised by the motion for summary 
judgment. The court further found that Graves was a profes- 
sional and that Welsch’s action was barred by § 25-222 because 
it was filed more than 2 years after Graves last provided ser- 
vices to Welsch. Consequently, the district court sustained the 
motion for summary judgment and Welsch perfected this 
appeal. Pursuant to our authority to regulate the dockets of this 
court and the Nebraska Court of Appeals, we removed the case 
to our docket on our own motion. 


ASSIGNMENT OF ERROR 
Restated, Welsch asserts in his assignments of error that the 
district court erred in sustaining Graves and New Hope’s 
motion for summary judgment because (1) the statute of limita- 


WELSCH v. GRAVES 65 
Cite as 255 Neb. 62 


tions defense had been waived and (2) Graves was not a profes- 
sional for purposes of § 25-222. 


STANDARD OF REVIEW 

In reviewing a summary judgment, an appellate court views 
the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. Barnett v. 
Peters, 254 Neb. 74, 574 N.W.2d 487 (1998); Chalupa v. 
Chalupa, 254 Neb. 59, 574 N.W.2d 509 (1998); Bargmann v. 
Soll Oil Co., 253 Neb. 1018, 574 N.W.2d 478 (1998). 


ANALYSIS 
In asserting that Graves and New Hope waived their statute 
of limitations defense, Welsch relies on our decision in LJ. 
Vontz Constr. Co. v. Department of Roads, 232 Neb. 241, 244, 
440 N.W.2d 664, 665-66 (1989), where we held that “[s]ince a 
defendant cannot raise the statute of limitations for the first time 
on appeal, a defendant waives the statute of limitations by fail- 
ure to raise the issue in a demurrer or the defendant’s answer.” 
While L.J. Vontz Constr. Co. involved an attempt to raise the 
statute of limitations for the first time on appeal, a circumstance 
not present here, our cases indicate that a defendant must raise 
the statute of limitations either by demurrer or in his answer to 
prevent a finding that the defendant has waived the defense. 
When it is apparent from the face of the petition that the action 
is barred by a statute of limitations, the petition fails to state a 
cause of action and is subject to a general demurrer. Giese v. 
Stice, 252 Neb. 913, 567 N.W.2d 156 (1997); L.J. Vontz Constr. 
Co. v. Department of Roads, supra. On the other hand, when it 
is not apparent from the face of the petition that the action is 
barred by the statute of limitations, the affirmative defense of 
the statute of limitations must be raised in the answer. Buffalo 
County v. Kizzier, 250 Neb. 180, 548 N.W.2d 757 (1996); 
Rosberg v. Lingenfelter, 246 Neb. 85, 516 N.W.2d 625 (1994); 
LJ. Vontz Constr. Co. v. Department of Roads, supra. We stated 
in Vielehr v. Malone, 158 Neb. 436, 439, 63 N.W.2d 497, 501 
(1954): 
The benefit of the statute of limitations is personal and, 
like any other personal privilege, may be waived and will 
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be unless pleaded. [Citations omitted.] It must be pleaded 
either by answer or demurrer or it will be considered as 
waived. [Citations omitted.] 


... [T]he statute of limitations does not operate by its 
own force as a bar but operates rather as a defense to be 
pleaded by the party relying upon it.” 

We note that in its order granting the motion for summary 
judgment, the district court also granted a “Motion to Amend 
Answer” which was apparently filed by Graves and New Hope 
but does not appear in the transcript filed in this appeal. 
However, as reflected in the record and confirmed by counsel 
during oral argument, no amended answer asserting a statute of 
limitations defense was ever filed. 

The pleadings in an action are “the written statements by the 
parties of the facts constituting their respective claims and 
defenses.” Neb. Rev. Stat. § 25-801 (Reissue 1995). The pur- 
pose of pleadings is to frame the issues upon which a cause is 
to be tried, and the issues in a given case will be limited to those 
which are pleaded. Buffalo County v. Kizzier, supra. A pleading 
serves to eliminate from consideration those contentions which 
have no legal significance and to guide the parties and the court 
in the conduct of cases. Cotton v. Ostroski, 250 Neb. 911, 554 
N.W.2d 130 (1996). 

The pleadings likewise frame the issues to be considered on 
a motion for summary judgment. Neb. Rev. Stat. § 25-1332 
(Reissue 1995) provides in part that summary judgment shall be 
rendered pursuant to motion “if the pleadings, depositions, and 
admissions on file, together with the affidavits, if any, show that 
there is no genuine issue as to any material fact and that the 
moving party is entitled to a judgment as a matter of law.” 
(Emphasis supplied.) We have stated that a court may not enter 
summary judgment on an issue not presented by the pleadings. 
Slagle v. J.P. Theisen & Sons, 251 Neb. 904, 560 N.W.2d 758 
(1997); Frerichs v. Nebraska Harvestore Sys., 226 Neb. 220, 
410 N.W.2d 487 (1987). In Slagle, we cited this rule and con- 
cluded that the defendants’ failure to raise the defense of con- 
tributory negligence in their motion for summary judgment pre- 
cluded the trial court from ruling on the issue. We stated, 
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“{aJbsent such a reference in these pleadings, the trial court 
could not and should not have ruled on this issue.” (Emphasis 
supplied.) Slagle v. J.P. Theisen & Sons, 251 Neb. at 909, 560 
N.W.2d at 762. This characterization of a motion for summary 
judgment as a “pleading” was improper. Our code of civil pro- 
cedure provides that “[t]he only pleadings allowed are (1) the 
petition by the plaintiff; (2) the answer or demurrer by the 
defendant; (3) the demurrer or reply by the plaintiff; and (4) the 
demurrer to the reply by the defendant.” Neb. Rev. Stat. 
§ 25-803 (Reissue 1995). Therefore, despite language in Slagle 
suggesting otherwise, a motion for summary judgment is not a 
pleading and, by itself, is insufficient to raise an affirmative 
defense such as the statute of limitations. 

Graves and New Hope argue that they were not required to 
plead the statute of limitations defense in their answer because 
it was apparent from the face of the petition. As noted above, we 
stated in L.J. Vontz Constr. Co. v. Department of Roads, 232 
Neb. 241, 440 N.W.2d 664 (1989), that when it is apparent from 
the face of the petition that an action is barred by the statute of 
limitations, the petition fails to state a cause of action and is 
subject to a general demurrer. In Johnson v. Hays, 193 Neb. 54, 
225 N.W.2d 397 (1975), a case which did not involve a limita- 
tions issue, we stated that a petition may be attacked at any 
stage of the proceedings on the ground that it fails to state a 
cause of action. Reading these cases together, we stated in 
Plock v. Crossroads Joint Venture, 239 Neb. 211, 227, 475 
N.W.2d 105, 117 (1991): “[I]t would appear that a petition 
which on its face shows that the action is barred by the statute 
of limitations may be attacked even at the appeal stage.” This 
statement constituted dicta, since the issue before us in Plock 
was the necessity of pleading a defense based upon the exclu- 
sivity of the Nebraska Workers’ Compensation Act. Although 
the statement was subsequently cited in Upah v. Ancona Bros. 
Co., 246 Neb. 585, 521 N.W.2d 895 (1994), that case presented 
no issue of waiver because the defendants alleged in their 
answer that the plaintiff’s claims were barred by the statute of 
limitations and a separate trial was held on that issue. 

We have recently reaffirmed the general rule that a “failure to 
demur does not waive the objection that a cause of action has 
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not been stated and that such objection can be raised at any 
time.” Hynes v. Hogan, 251 Neb. 404, 408, 558 N.W.2d 35, 39 
(1997). However, this rule does not apply where the facially 
apparent defect which prevents the petition from stating a cause 
of action is an affirmative defense, such as the statute of limita- 
tions, which can be waived if not asserted by answer. In that cir- 
cumstance, the waiver resulting from a failure to plead the 
defense cures the defect in the petition. 

To the extent that the dicta in Plock which is cited in Upah 
suggests there are any circumstances in which a statute of limi- 
tations defense can be asserted when it has not been raised either 
by demurrer or answer, it is specifically disapproved. We reaf- 
firm the long-established rule that a statute of limitations 
defense is waived unless asserted by demurrer or answer. 
Applying this rule to the record before us here, we conclude that 
the district court erred as a matter of law in finding that Welsch’s 
claim was barred by § 25-222 because this defense was not pre- 
sented by pleadings filed prior to submission of the motion for 
summary judgment and was thus waived. Therefore, it is unnec- 
essary to reach the issue of whether Graves is a professional for 
purposes of § 25-222. The judgment of the district court is 
reversed and the cause remanded for further proceedings. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


STATE OF NEBRASKA, APPELLEE, 
v. MICHAEL T. JACKSON, APPELLANT. 
582 N.W. 2d 317 


Filed July 17, 1998. No. S-97-522. 


1, Judgments: Appeal and Error. On a question of law, an appellate court is obligated 
to reach a conclusion independent of the determination reached by the court below. 

2. Judges: Appeal and Error. The exercise of judicial discretion is implicit in deter- 
minations of relevancy, and the trial court’s decision will not be reversed absent an 
abuse of discretion. 

3. Rules of Evidence: Appeal and Error. The admissibility of evidence is reviewed 
for an abuse of discretion where the Nebraska rules of evidence commit the eviden- 
tiary question at issue to the discretion of the trial court. 


10. 


11. 


12. 


13. 
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Rules of Evidence: Judges. Judicial discretion is a factor involved in admissibility 
of evidence under Neb. Evid. R. 402 and 403, Neb. Rev. Stat. §§ 27-402 and 27-403 
(Reissue 1995). 

Criminal Law: Motions to Dismiss: Evidence. In determining whether a criminal 
defendant’s motion to dismiss for insufficient evidence should be sustained, the State 
is entitled to have all of its relevant evidence accepted as true, the benefit of every 
inference that reasonably can be drawn from the evidence, and every controverted 
fact resolved in its favor. 

Criminal Law: Motions for New Trial: Appeal and Error. In a criminal case, a 
motion for new trial is addressed to the discretion of the trial court, and unless an 
abuse of discretion is shown, the trial court’s determination will not be disturbed. 
Appeal and Error. Plain error may be found on appeal when an error is plainly evi- 
dent on the record and which prejudicially affects a litigant’s substantial right, and, if 
uncorrected, would cause a miscarriage of justice or damage the integrity, reputation, 
and fairness of the judicial process. 

Search Warrants: Affidavits: Probable Cause: Appeal and Error. In determining 
the sufficiency of an affidavit to show probable cause for the issuance of a search war- 
rant, an appellate court looks to the totality of the circumstances. This means that if 
the circumstances set forth in the affidavit, including the veracity and basis of knowl- 
edge of persons supplying hearsay information, indicate there is a fair probability that 
evidence of a crime may be found at the place described, the affidavit is sufficient. 
Motions to Suppress: Courts: Records. District courts shall articulate in writing or 
from the bench their general findings when denying or granting a motion to suppress. 
The degree of specificity required will vary, of course, from case to case. 

Evidence. To determine whether DNA evidence is admissible, the trial court is to 
decide preliminarily, outside the presence of the jury, on the basis of the evidence 
before it (1) whether the witnesses on the DNA issue are experts in the relevant sci- 
entific fields; (2) whether the type of DNA testing used in the case under considera- 
tion is generally accepted by the relevant scientific community, including the accom- 
panying statistical analysis; (3) whether the testing protocol used in the case under 
consideration is generally accepted as reliable if performed property; (4) whether the 
test conducted properly followed the protocol; (5) whether DNA analysis evidence is 
more probative than prejudicial under Neb. Rev. Stat. § 27-403 (Reissue 1995); and 
(6) whether statistical probability evidence interpreting the DNA analysis results is 
more probative than prejudicial. 

Homicide: Photographs. In a homicide case, photographs of the victim, upon proper 
foundation, may be received in evidence for purposes of identification, to show the 
condition of the body, to show the nature and extent of wounds or injuries, and to 
establish malice or intent. Autopsy photographs of a murder victim’s body are admis- 
sible into evidence to establish the manner in which the victim was killed. 
Homicide: Intent: Time. The time required to establish premeditation may be of the 
shortest possible duration and may be so short that it is instantaneous, and the design 
or purpose to kill may be formed upon premeditation and deliberation at any moment 
before the homicide is committed. 

Criminal Law: Trial: Jurors: Presumptions: Proof. In a criminal case, miscon- 
duct involving an improper communication between a nonjuror and a juror gives rise 
to a rebuttable presumption of prejudice which the State has the burden to overcome. 
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14. Jury Misconduct: Proof. A criminal defendant claiming jury misconduct bears the 
burden of proving, by a preponderance of the evidence, (1) the existence of jury mis- 
conduct and (2) that such misconduct was prejudicial to the extent that the defendant 
was denied a fair trial. 

15. Jury Misconduct: Verdicts. In order for a verdict to be set aside because of the prej- 
udicial effect of newspaper accounts on jurors, there must be evidence presented that 
the jurors read newspaper accounts and that the accounts were unfair or prejudicial 
to the defendant. 


Appeal from the District Court for Douglas County: JAMEs A. 
BUCKLEY, Judge. Affirmed. 


James C. Hart, Jr., for appellant. 


Don Stenberg, Attorney General, and Kimberly A. Klein for 
appellee. 


CAPORALE, WRIGHT, CONNOLLY, GERRARD, STEPHAN, and 
McCorMack, JJ. 


McCormack, J. 

This case arises out of the shooting of two people in Omaha, 
Nebraska, for which appellant, Michael T. Jackson, was found 
guilty of first degree murder, attempted first degree murder, and 
two counts of use of a weapon to commit a felony. We review 
this case on direct appeal due to the imposition of a life sen- 
tence by a three-judge sentencing panel. 


I. BACKGROUND 

Dionne Brewer, Jason Thornton, and Jackson were in 
Thornton’s Chevrolet Blazer on February 4, 1996. Thornton 
picked up Brewer earlier in the day and went to pick up Jackson 
at his residence. Brewer had seen Jackson before and knew that 
his name was Michael but did not know his last name. 

Upon picking up Jackson, the group had planned to fly to 
Minneapolis, Minnesota, to retrieve some cocaine, and Brewer 
was then to drive back to Omaha with it. Jackson and Thornton 
had agreed that Jackson owed Thornton approximately $11,500 
for the purchase of a kilo of cocaine. Jackson did not want to fly 
with that much cash for fear it would be confiscated and encour- 
aged the group to drive to Minneapolis. Thornton then told 
Jackson to forget the deal. 
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After dropping Jackson off, Thornton and Brewer discussed 
driving up and back to retrieve the drugs from Minneapolis. 
Thornton then called Jackson to inform -him that they had 
changed their minds and were going to drive to Minneapolis. 
Thornton and Brewer packed some clothes, stopped at a store, 
and then picked up Jackson again. Jackson entered the Blazer 
with a black bag and announced that he had smoked some 
marijuana and was high. The three then went to look for a rental 
car that Jackson had purportedly rented for the drive to 
Minneapolis. 

The group stopped at Brewer’s cousin’s house, where 
Jackson said his girl friend lived; however, she was not there. 
Brewer began to get irritated with Jackson for wasting time. 
Jackson claimed that he knew where he was going and that the 
three should turn onto Redmond Street, where the car was 
parked. Thornton stopped near a car on the street and began to 
get out of the Blazer when Brewer heard shots being fired. 
Brewer turned to see Jackson in the back seat, leaning forward, 
firing bullets into Thornton. 

Brewer leapt from the vehicle and began to run down the 
street, screaming. Jackson began to pursue her, firing several 
shots at her. After being struck by a bullet, Brewer fell to the 
ground, still screaming for help. Jackson came over to Brewer 
while she still lay on the ground and shot her again. Brewer fell 
silent after the shot grazed her face. Jackson shot her one more 
time in the shoulder before leaving the scene. Brewer played 
dead for a while longer before going to one of the homes along 
the street to call police. When the police interviewed Brewer, 
she identified the shooter as someone whose last name she did 
not know, but whose first name was Mike, and who was wear- 
ing blue jeans, a dark stocking cap, and a tan jacket. Brewer told 
the officers that Jackson lived in a blue, two-story house with a 
white trim fence, which house was located on the north side of 
Saratoga Street, one block west of Fontenelle Boulevard and the 
second house from the end of the block. 

Ella R. Her, in front of whose home the shooting took place, 
heard what she thought was a truck backfiring, looked out her 
kitchen window, and saw a male standing over a person lying in 
the street, shooting that person. She said she heard three shots. 
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Tler said the shooter had on a dark knit hat, a light tan or beige 
coat, and dark trousers. 

Officer Bruce M. Ferrell, after interviewing Brewer at 
University Hospital, drove to the area of 43d and Saratoga and 
identified the house from Brewer’s description. 

Demeteria Gardner testified that she had been dating Jackson 
at the time of the shooting and that Jackson had lived at his 
mother’s house at 4344 Saratoga Street in Omaha. She further 
testified that she owned a green Plymouth Sundance, which 
Jackson was free to use. Gardner testified that Jackson bor- 
rowed the car on the night in question. She stated that he later 
returned and stayed for approximately 1'/ hours before leaving. 
The police arrived a few hours later and asked Gardner’s per- 
mission to search the Sundance. She consented and signed a 
form indicating such. 

Once the house was located, Officer William Dussetschleger 
of the Omaha Police Division was assigned to maintain surveil- 
lance on the house at 4344 Saratoga Street until a warrant could 
be secured. Once the officers arrived with the warrant, 
Dussetschleger was instructed to search the Sundance that was 
parked in a driveway behind the house. Dussetschleger was 
instructed to particularly look for weapons and clothing, espe- 
cially a tan jacket, tan shirt, and blue jeans. Upon opening the 
hatch area of the car, he found a black gym bag, inside of which 
were a tan coat, a pair of jeans, and tan workboots. 
Dussetschleger then got two other officers to assist in the search 
of the car. When the coat was checked more closely, red 
smudges were found on it. 

Ferrell testified that he and other officers from the Omaha 
Police Division arrived at 4344 Saratoga Street, were admitted 
into the house by a woman, and then encountered Jackson. 
Jackson was taken for questioning to central police headquar- 
ters while a search warrant was obtained. Ferrell stated that a 
number of items were seized with the warrant, including a blue 
stocking cap, some rounds of ammunition for a handgun, and a 
green handgun pouch. Ferrell also took several of the items 
seized to the University of Nebraska Medical Center (UNMC) 
for forensic testing. 
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Dr. Blaine Roffman, the forensic pathologist who conducted 
the autopsy on Thornton, testified that Thornton died of two 
gunshot wounds to the neck, one of which exited the face, caus- 
ing multiple fractures. One of the bullets severed the brain stem, 
which resulted in Thornton’s quick death. 

Barb McCue, a medical technologist at UNMC, and Dr. 
James Wisecarver, a pathologist at UNMC, described the type 
of deoxyribonucleic acid (DNA) analysis testing used by 
UNMC to provide help in solving crimes. McCue works under 
two directors, Dr. Ronald J. Rubocki and Wisecarver. She is cer- 
tified by the College of American Pathologists and has been 
working with polymerase chain reaction (PCR) testing methods 
at UNMC since 1992. McCue identified a written copy of the 
lab’s protocol and stated it described the procedure that the lab 
uses each time it performs DNA testing. She described the sci- 
ence that underlies the DNA testing, related the procedures used 
by the lab, and stated that she followed those procedures this 
time and each and every time a sample is tested for DNA. 
McCue gets the raw data and then gives it to her supervisor, 
Rubocki, who then reviews the data, checks the numbers again, 
and writes the report. The results obtained by McCue, exhibit 
66, were received without objection. The protocol used, exhibit 
5, was offered; an objection was made as to hearsay, not foun- 
dation; and the protocol was received into evidence. McCue 
then discussed the tests run in this particular case and concluded 
that the known blood sample from Thornton matched as a pos- 
sible source for the blood on the jacket, shirt, and jeans seized 
from the bag found inside the Sundance. 

Also testifying was Wisecarver, who has a Ph.D. degree from 
Creighton University in the field of physiology, has an M.D. 
degree from UNMC, did a residency in combined anatomic and 
clinical pathology, and is board certified in the field of anatomic 
and clinical pathology. 

Wisecarver testified that he was involved with the creation of 
the testing protocols at UNMC. Beginning with the manuals 
that accompanied the testing equipment, Wisecarver made 
minor adjustments, making the process easier for UNMC’s staff 
to use and allowing for reproducible results. Wisecarver further 
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testified that the specific protocol used by UNMC to conduct a 
particular method of PCR testing, called short tandem repeat 
(PCR STR), and PCR DNA testing in general were accepted in 
the relevant scientific community in the United States. 
Wisecarver then described his analyses in this case, the results 
of which eliminated Brewer as a source of the bloodstains upon 
Jackson’s clothing; however, the reference sample from 
Thornton matched the samples taken from Jackson’s clothing. 
Wisecarver then performed a statistical analysis of his findings, 
using the product rule and a computer database. The product 
rule is one technique used to determine the probability of find- 
ing a match between a DNA sample from a suspect and DNA 
material found in a body fluid sample recovered from a crime 
scene. See State v. Freeman, 253 Neb. 385, 571 N.W.2d 276 
(1997). Wisecarver testified that this database exceeded the 
requirements of an empirical study performed by population 
geneticists. He testified that his statistical analysis provided that 
the odds of an African-American person, selected at random, 
possessing the same DNA markers would be 1.02 billion to 1. 

During the testimony of Roffman, Jackson objected to the 
admission of certain autopsy photographs depicting the condi- 
tion of Thornton’s body. The trial court overruled this objection 
and allowed the photographs into evidence. 

At the end of the State’s case in chief, Jackson moved for an 
order dismissing the criminal information based upon the fail- 
ure of the State to prove the elements of first degree murder, 
namely, that the State had failed to prove premeditation. This 
motion was overruled as well. 

The defense presented no evidence, and the jury found 
Jackson guilty on all counts. Following the verdict, Jackson 
filed a motion for new trial. Jackson put on evidence in the form 
of testimony from two witnesses who alleged that a newspaper 
article regarding the trial was shown to a juror during a recess. 
Jackson’s mother, Gearlean Jackson, testified that she saw one 
of the victim’s family members show a newspaper article 
regarding Jackson and the trial to an older African-American 
juror who was having a cigarette during a recess. Jackson’s 
aunt, Ruth Howard, corroborated the testimony of Gearlean 
Jackson. Gearlean Jackson could not testify as to what newspa- 
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per was shown to the juror. Howard could not testify as to what 
newspaper was shown to the juror but stated that she saw the 
juror read the newspaper. The State called Johnny Marks, Jr., 
one of two African-American males on the jury and the man 
identified by the defense as the juror spoken to about the news- 
paper. Marks testified that he did not read any articles about the 
case during the trial, that he always stayed in the jury room dur- 
ing the morning recesses, and that he did not smoke. The trial 
court overruled this motion as well. 

A three-judge panel sentenced Jackson to life imprisonment 
on count I (first degree murder), 25 years’ imprisonment on 
count III (attempted murder in the first degree), and 20 years’ 
imprisonment each on counts II and IV (use of a deadly weapon 
to commit a felony). The sentence on count II was to run con- 
secutively to that on count I, with the sentence on count IV to 
tun consecutively to that on count III, and the sentences on 
counts III and IV to run concurrently to those on counts IJ and II. 


II. ASSIGNMENTS OF ERROR 

Jackson assigns that the trial court erred in denying Jackson’s 
(1) motion to suppress evidence, (2) motion in limine which 
sought to suppress all testimony concerning DNA statistical 
results and testing, (3) objection during trial to the admission of 
certain photographs depicting the condition of the victim’s 
body, (4) motion to dismiss made at the close of the State’s case 
in chief, and (5) motion for new trial. 


Ill. STANDARD OF REVIEW 

On a question of law, an appellate court is obligated to reach 
a conclusion independent of the determination reached by the 
court below. State v. Arnold, 253 Neb. 789, 572 N.W.2d 74 
(1998). 

The exercise of judicial discretion is implicit in determina- 
tions of relevancy, and the trial court’s decision will not be 
reversed absent an abuse of discretion. State v. Jacob, 253 Neb. 
950, 574 N.W.2d 117 (1998). The admissibility of evidence is 
reviewed for an abuse of discretion where the Nebraska rules of 
evidence commit the evidentiary question at issue to the discre- 
tion of the trial court. State v. Jacob, supra. Judicial discretion 
is a factor involved in admissibility of evidence under Neb. 
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Evid. R. 402 and 403, Neb. Rev. Stat. §§ 27-402 and 27-403 
(Reissue 1995). State v. Jacob, supra. 

In determining whether a criminal defendant’s motion to dis- 
miss for insufficient evidence should be sustained, the State is 
entitled to have all of its relevant evidence accepted as true, the 
benefit of every inference that reasonably can be drawn from 
the evidence, and every controverted fact resolved in its favor. 
State v. Kula, 252 Neb. 471, 562 N.W.2d 717 (1997); State v. 
Glantz, 251 Neb. 947, 560 N.W.2d 783 (1997); State v. 
McDowell, 246 Neb. 692, 522 N.W.2d 738 (1994). 

In a criminal case, a motion for new trial is addressed to the 
discretion of the trial court, and unless an abuse of discretion is 
shown, the trial court’s determination will not be disturbed. 
State v. Jacob, supra; State y. Kula, supra; State v. Severin, 250 
Neb. 841, 553 N.W.2d 452 (1996); State v. McBride, 250 Neb. 
636, 550 N.W.2d 659 (1996). 


IV. ANALYSIS 


1. MoTION To SuPPRESS EVIDENCE SEIZED 

Jackson filed a motion to suppress any evidence seized from 
the house at 4344 Saratoga Street and the Sundance due to his 
allegation that the affidavit providing the basis for the search 
warrant contained insufficient evidence to provide the magis- 
trate with probable cause to issue the warrant. The trial court 
denied the motion to suppress. Jackson assigns said denial as 
error. As support for this assignment, Jackson offers only the 
proposition that plain error may be found on appeal when an 
error is plainly evident on the record and which prejudicially 
affects a litigant’s substantial right, and, if uncorrected, would 
cause a miscarriage of justice or damage the integrity, reputa- 
tion, and fairness of the judicial process. State v. Keller, 240 
Neb. 566, 483 N.W.2d 126 (1992); Maddux v. Maddux, 239 
Neb. 239, 475 N.W.2d 524 (1991); State v. Nowicki, 239 Neb. 
130, 474 N.W.2d 478 (1991). 

We have repeatedly held that in determining the sufficiency 
of an affidavit to show probable cause for the issuance of a 
search warrant, an appellate court looks to the totality of the cir- 
cumstances. This means that if the circumstances set forth in the 
affidavit, including the veracity and basis of knowledge of per- 


STATE v. JACKSON 77 
Cite as 255 Neb. 68 


sons supplying hearsay information, indicate there is a fair 
probability that evidence of a crime may be found at the place 
described, the affidavit is sufficient. State v. Swift, 251 Neb. 
204, 556 N.W.2d 243 (1996); State v. Flores, 245 Neb. 179, 512 
N.W.2d 128 (1994). 

The affidavit is sworn to by Ferrell and signed by Douglas 
County Judge Lyn V. White. Ferrell had interviewed Brewer 
following the shooting and had taken down information Brewer 
knew regarding the shooter, known to her as “Mike.” Brewer 
described the general location and description of the house, 
from which the police located the house at 4344 Saratoga 
Street. Brewer’s information about the location of the house 
was the result of her and Thornton’s having earlier dropped off 
Jackson at this address. Brewer had also described to Ferrell the 
clothes worn by the shooter who had killed Thornton and shot 
her. Prior to the issuance of the warrant, officers had already 
been to 4344 Saratoga Street, and Jackson had consented to go 
with them to central police headquarters. While at 4344 
Saratoga Street, officers had seen clothing that could match the 
clothes described by Brewer, specifically, the dark blue hat. The 
above information was contained in the affidavit of Ferrell in 
his application for the warrant. It clearly provides probable 
cause for the search of the home at 4344 Saratoga Street. The 
search of the Sundance was pursuant to a written consent of the 
owner of the vehicle. 

However, a question was raised at argument regarding the 
findings of fact of the trial court in ruling on the motion to sup- 
press. In State v. Osborn, 250 Neb. 57, 67, 547 N.W.2d 139, 145 
(1996), this court held that “[hJenceforth, district courts shall 
articulate in writing or from the bench their general findings 
when denying or granting a motion to suppress. The degree of 
specificity required will vary, of course, from case to case.” In 
the case at bar, the motion to suppress merely named the places 
which were searched and requested that items taken pursuant to 
the warrant be suppressed because “[t]he affidavit accompany- 
ing the request for the search warrant did not contain sufficient 
information to establish probable cause to believe a crime or 
evidence of a crime would be found at the Defendant’s resi- 
dence.” In the order denying the motion, the trial court stated, 
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“fu]pon consideration, the Court finds that the affidavit and 
application for issuance of a search warrant contained sufficient 
facts from sources that under the circumstances were reliable so 
as to constitute the required probable cause for the issuance of 
the warrant.” Jackson’s motion to suppress asserts only that the 
affidavit was infirm. The court’s finding that the affidavit pro- 
vides sufficient probable cause to issue a warrant is a valid find- 
ing of fact under our holding in State v. Osborn, supra, and so 
does not preclude effective review by this court. Our review 
reveals no error in denying Jackson’s motion to suppress evi- 
dence. For the above reasons, Jackson’s first assigned error is 
without merit. 


2. ADMISSION OF DNA EVIDENCE 

Jackson filed a motion in limine to prevent the admission of 
any evidence regarding the DNA evidence linking the clothes 
found in Gardner’s car to Thornton’s blood. At the hearing on 
the motion in limine, testimony was given by Wisecarver and 
Rubocki. McCue did not testify. Wisecarver and Rubocki testi- 
fied as to the procedures used by UNMC to retrieve, test, ana- 
lyze, and interpret DNA evidence from crime scenes. The trial 
court determined that the State had met its burden of establish- 
ing all the required elements for admissibility of DNA testing 
results as mandated by Frye v. United States, 293 F. 1013 (D.C. 
Cir. 1923), and State v. Carter, 246 Neb. 953, 524 N.W.2d 763 
(1994). McCue and Wisecarver testified at trial as to the PCR 
STR DNA evidence. Jackson again objected to the admission of 
DNA evidence at trial, and the objection was overruled by the 
trial court. 

To determine whether DNA evidence is admissible, the trial 
court is to decide preliminarily, outside the presence of the jury, 
on the basis of the evidence before it (1) whether the witnesses 
on the DNA issue are experts in the relevant scientific fields; (2) 
whether the type of DNA testing used in the case under consid- 
eration is generally accepted by the relevant scientific commu- 
nity, including the accompanying statistical analysis; (3) 
whether the testing protocol used in the case under considera- 
tion is generally accepted as reliable if performed properly; (4) 
whether the test conducted properly followed the protocol; (5) 
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whether DNA analysis evidence is more probative than prejudi- 
cial under § 27-403; and (6) whether statistical probability evi- 
dence interpreting the DNA analysis results is more probative 
than prejudicial. See, State v. Freeman, 253 Neb. 385, 571 
N.W.2d 276 (1997); State v. Carter, supra. Jackson argues that 
the DNA evidence in the instant case was not admissible 
because PCR STR DNA analysis is not generally accepted in 
the scientific community, there was no evidence at the Frye 
hearing that the test properly followed the laboratory’s protocol, 
the probative value of the evidence was outweighed by its prej- 
udicial effect, and the statistical analysis used was not generally 
accepted in the scientific community. 


(a) PCR STR DNA Testing Generally Accepted 

In response to Jackson’s motion in limine, the State called 
Rubocki. Rubocki is a graduate-level instructor who is the 
author of numerous publications in the areas of DNA studies 
and histocompatibility of human genetics for purposes of 
human organ transplants. He testified that UNMC has been 
doing DNA testing for transplant purposes since 1991. 
Following a review of his curriculum vitae, the following dia- 
log was had: 

Q: [by the State] And because of your position and with 
your educational background and with — after attending 
the different conferences that you have with other scien- 
tists who are involved — and other companies that are 
involved in this particular testing process, and after having 
reviewed the literature, scientific journals that have to do 
with this particular testing process, do you have an opin- 
ion as to whether this process, itself, is accepted within the 
realm of the scientific community? 

A: Yes. 

MR. POEPSEL: Judge, object at this time. Lack of 
foundation 

~ THE COURT: Overruled. 

THE WITNESS: Yes, it’s — 

Q: (BY MR. KLEINE) What is that opinion? 

A: That it’s generally accepted without any problem by 
everybody who has a knowledge of what’s going on in the 
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field. I have yet to talk to anybody who doesn’t think PCR 
is reliable, accurate, precise. 
Rubocki’s testimony also clearly indicated that the STR typing 
test is generally accepted in the scientific community. 

Q: This particular method of PCR testing called STR, is 
that particular methodology generally accepted in the 
realm of the scientific community? 

A: Yes. That’s been around several years now, and there 
is nothing unique about PCR STR versus any PCR. 
Based on this evidence, we can only conclude that the trial court 
was correct in determining that the PCR STR DNA test used in 
the instant case was generally accepted within the scientific 
community. See State v. Tankersley, 191 Ariz. 359, 956 P.2d 

486 (1998) (discussing admissibility of PCR DNA evidence). 


(b) Foundation and Laboratory Protocol 

As a foundational matter, DNA evidence is not admissible 
unless the laboratory’s testing protocol was properly followed. 
State v. Houser, 241 Neb. 525, 490 N.W.2d 168 (1992). The 
technician, McCue, who actually performed the test in this case, 
did not testify at the Frye hearing. This procedure is acceptable 
only if the person who does testify has some personal knowl- 
edge that the protocol was actually followed, i.e., the witness 
observed the test being performed. Neb. Evid. R. 602, Neb. Rev. 
Stat. § 27-602 (Reissue 1995), specifically states that “{a] wit- 
ness may not testify to a matter unless evidence is introduced 
sufficient to support a finding that he has personal knowledge of 
the matter.” 

In this case, neither Rubocki nor Wisecarver established that 
he had personal knowledge as to whether McCue, the techni- 
cian who performed the test, had actually followed the labora- 
tory’s protocol. When asked whether he had any personal 
knowledge as to whether McCue followed every step in the pro- 
tocol, Wisecarver replied, “Other than I trust her.” The trial 
court apparently believed that Rubocki’s testimony concerning 
a “checklist” initialed by McCue was sufficient to indicate that 
Rubocki had personal knowledge that McCue followed proto- 
col. However, the following colloquy from the record indicates 
to the contrary: 
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Q. Do you have any personal knowledge as to whether 
Miss McCue followed correct laboratory procedures? 

A. She follows our protocols. 

Q. Okay. But do you have any personal knowledge that 
she followed correct procedures in this case? 

A. She follows them in every case. Those are the 
protocols. 

Q. Okay. How do you know she followed correct pro- 
cedures in this case? Is there some sort of a checklist that 
she went through and she presented to you? 

A. Yeah. We have sheets here that you initial. Extraction 
DNA, she initialed it. It means she did the protocol for 
extracting DNA. 

Another one would be DNA amplification. So she ini- 
tialed that. She did a DNA extraction procedure, amplifi- 
cation procedure, and additional categories here like run- 
ning gels, the different kinds of gels. So when she signed 
it off, basically there is a checklist so we know that she did 
these protocols for those particular steps. 

That McCue initialed a checklist saying she performed cer- 
tain procedures does not show that she followed the proper pro- 
tocol when performing those procedures. Rubocki’s testimony 
that McCue’s initials “means she did the protocol for extracting 
DNA” is really a restatement of Rubocki’s previous testimony 
that McCue “follows our protocols.” In other words, because 
Rubocki assumes that McCue follows the protocol, her indica- 
tion by checklist that she performed certain procedures would 
also satisfy Rubocki, or “mean” to Rubocki, that she also fol- 
lowed the correct protocol when performing the initialed proce- 
dures. The “checklist” was not received in evidence, is certainly 
not the best evidence, and was testified to only after significant 
prompting. 

We held in State v. Houser, 241 Neb. 525, 546, 490 N.W.2d 
168, 182 (1992), that “proving that [the testing laboratory] fol- 
lowed its own protocol when testing the samples . . . is part of 
the State’s burden for foundation of the test results.” Because 
the State failed to meet that burden at the Frye hearing in the 
instant case, the trial court’s preliminary conclusion that the 
protocol was followed in the instant case was erroneous. 
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However, we believe the error was harmless beyond a reason- 
able doubt because McCue was called at trial and her trial testi- 
mony clearly indicates that she correctly followed the protocol. 

It is true that this court held in Houser that “in connection 
with DNA evidence, the trial court is to preliminarily decide 
[the admissibility of DNA evidence] outside the presence of the 
jury ... 2’ (Emphasis supplied.) 241 Neb. at 549-50, 490 
N.W.2d at 184. The admissibility was to be so determined to 
avoid presenting improper evidence to the jury. Houser, supra. 
See, also, Nev. Evid. R. 103(3), Neb. Rev. Stat. § 27-103(3) 
(Reissue 1995). We also indicated that “the failure to grant a 
hearing outside the jury’s presence as to the admissibility of the 
evidence” was not harmless error. Houser, 241 Neb. at 544, 490 
N.W.2d at 181. In the instant case, however, a hearing was 
granted, and harmless error review is appropriate. 

Jackson does not give any argument as to why the DNA evi- 
dence was more prejudicial than probative, so we decline to 
address the issue. Finally, as for Jackson’s argument regarding 
the statistical evidence introduced in the instant case, which was 
calculated according to the product rule, our holding in State v. 
Freeman, 253 Neb. 385, 571 N.W.2d 276 (1997), is dispositive. 

This assignment of error is without merit. 


3. ADMISSION OF PHOTOGRAPHS 
Jackson further assigns error to the admission of certain pho- 
tographs depicting the body of Thornton during the autopsy. 
Jackson objected to the admission of the photographs at trial 
because he alleged they were gruesome and their potential prej- 
udice outweighed their probative value. The photographs 
objected to were exhibits 55, 56, and 57, which were taken after 
the body had been cleansed, and are autopsy photographs show- 
ing entry and exit wounds of the bullets. Oddly enough, Jackson 
did not make a § 27-403 objection to far more graphic crime 
scene photographs. 
In dealing with autopsy photos in murder trials, we have 
clearly held: 
In a homicide case, photographs of the victim, upon 
proper foundation, may be received in evidence for pur- 
poses of identification, to show the condition of the body, 
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to show the nature and extent of wounds or injuries, and to 
establish malice or intent... . 

The autopsy photographs [of a murder victim’s body] 
were admi[ssible] into evidence to establish the manner in 
which the victim was killed. 

State v. McBride, 250 Neb. 636, 660, 550 N.W.2d 659, 676 
(1996). In the present case, autopsy photographs of the victim 
were admitted to show the extent of Thornton’s wounds and the 
manner in which they resulted in his death. The photographs 
were not inordinately gruesome, nor did their potential preju- 
dice substantially outweigh their probative value in detailing the 
nature of the victim’s injuries. The trial court clearly did not 
abuse its discretion in allowing the autopsy photographs into 
evidence. 


4. DENIAL OF JACKSON’S MOTION TO DISMISS 

Following the close of the State’s case in chief, Jackson 

moved for a dismissal based upon his allegation that the State’s 
evidence failed to prove that Jackson committed a premeditated 
act. Jackson cites no authority to support his contention that the 
State failed to establish premeditation. 

In denying the motion to dismiss, the trial court stated: 
[C]Jonsidering that there is no fixed amount of time neces- 
sary to form the premeditation in the mind of the perpe- 
trator and even the evidence that he obviously had pointed 
the gun at the back of the head of the exiting victim and 
fired twice would frankly, in and of itself, be sufficient for 
a jury to find premeditation. 

The ruling of the trial court clearly complies with our holding 
in State v. McBride, 250 Neb. at 662, 550 N.W.2d at 677, 
wherein we stated, “The time required to establish premedita- 
tion may be of the shortest possible duration and may be so 
short that it is instantaneous, and the design or purpose to kill 
may be formed upon premeditation and deliberation at any 
moment before the homicide is committed.” As the evidence 
indicated Jackson’s clear intent to use a deadly weapon in caus- 
ing Thornton’s injuries, there was no abuse of discretion in 
refusing to direct a verdict in Jackson’s favor. 
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5. MOTION FOR NEW TRIAL 

Following the jury’s verdict finding Jackson guilty and prior 
to the imposition of his sentence, Jackson filed a motion for 
new trial. The basis for this motion was revealed by the testi- 
mony of Gearlean Jackson and Howard, who claimed that 
Marks had improperly been shown by a member of the victim’s 
family a newspaper article which related to the trial. After tak- 
ing the testimony of Marks, who denied any improper commu- 
nication and denied reading the article, the trial court denied 
Jackson’s motion for new trial. 

We have previously held that in a criminal case, misconduct 
involving an improper communication between a nonjuror and 
a juror gives rise to a rebuttable presumption of prejudice which 
the State has the burden to overcome. State v. Nissen, 252 Neb. 
51, 560 N.W.2d 157 (1997); State v. White, 244 Neb. 577, 508 
N.W.2d 554 (1993). However, we have also recently held that a 
criminal defendant claiming jury misconduct bears the burden 
of proving, by a preponderance of the evidence, (1) the exis- 
tence of jury misconduct and (2) that such misconduct was prej- 
udicial to the extent that the defendant was denied a fair trial. 
State v. Anderson, 252 Neb. 675, 564 N.W.2d 581 (1997). In the 
present case, the evidence presented by Jackson cannot sur- 
mount the testimony of Marks that he did not read the article or 
even leave the jury room at the time of the alleged misconduct. 
As such, the testimony falls short of showing misconduct by a 
preponderance of the evidence. With this in mind, we need not 
concern ourselves with issues of burden shifting because no 
misconduct has been shown under the first part of the Anderson 
test. 

Our holding in Anderson also specifically deals with alleged 
prejudice arising from newspaper articles allegedly read by 
jurors. In order for a verdict to be set aside because of the prej- 
udicial effect of newspaper accounts on jurors, there must be 
evidence presented that the jurors read newspaper accounts and 
that the accounts were unfair or prejudicial to the defendant. 
State v. Anderson, supra. AS Marks specifically denied reading 
the article in question, and as Jackson’s family could not specif- 
ically relate whether Marks had read the article concerning 
Jackson, the defense showed neither misconduct nor prejudice. 
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As such, the trial court did not abuse its discretion in denying 
Jackson’s motion for new trial. 


Vv. CONCLUSION 

In light of the foregoing, the jury’s guilty verdict and the life 
sentence imposed by the three-judge panel are affirmed. 
Although the State failed to meet its burden at the Frye hearing, 
the trial court’s erroneous preliminary conclusion that the pro- 
tocol was followed is determined to be harmless error beyond a 
reasonable doubt because McCue was called at trial and her tes- 
timony clearly indicates that she correctly followed the protocol 
in regard to the DNA testing. We find no error in the admission 
of the autopsy photographs. The trial court properly decided the 
issue of premeditation in denying Jackson’s motion to dismiss. 
Finally, we find no clear error in the trial court’s denial of 
Jackson’s motion for new trial. Finding no error, we affirm the 
verdict of the jury and the sentence of the three-judge panel. 

AFFIRMED. 
WHITE, C.J., not participating. 


STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR ASSOCIATION, 
RELATOR, V. SPENCER W, DILLON, RESPONDENT. 
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Filed July 17, 1998. No. S-98-581. 
Original action. Judgment of disbarment. 


WHITE, C.J., CAPORALE, CONNOLLY, GERRARD, STEPHAN, and 
McCormack, JJ. 


PER CURIAM. 

Respondent, Spencer W. Dillon, was admitted to the practice 
of law in the State of Nebraska on June 27, 1972. On May 14, 
1998, the Nebraska State Bar Association filed charges against 
respondent with the Committee on Inquiry of the Second 
Disciplinary District. 

Count I of the charges alleged that in 1996, respondent set- 
tled a personal injury case for a client in the amount of $18,000. 
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From the settlement proceeds, respondent paid himself a one- 
third contingency fee and retained in his trust account $665 to 
pay one of the client’s medical providers. Respondent did not 
pay the medical provider. The client was sued, and a judgment 
was obtained against her. 

When the client notified respondent of the judgment, he 
assured her that he would take care of the matter and that it 
would not impact her credit record. Respondent thereupon paid 
the judgment, costs, attorney fees, and interest, but he was 
unable to have the judgment set aside. 

The client subsequently learned that the judgment appeared 
on her credit report, and she filed a complaint against respondent 
with the Nebraska State Bar Association. Count I alleges that 
respondent violated his oath of office as an attorney and Canon 
1, DR 1-102; Canon 6, DR 6-101; and Canon 9, DR 9-102, of 
the Code of Professional Responsibility, as adopted by the 
Nebraska Supreme Court. 

Count II alleges that in July 1997, respondent settled a per- 
sonal injury claim for a client and, as a part of the claim, was 
required to pay the client’s health insurance company pursuant 
to its subrogation rights. A check was issued in the amount of 
$7,939.36 payable to the health insurance company, Mail 
Handlers Benefit Plan (Mail Handlers), and respondent. 

Subsequently, a check issued by respondent to Mail Handlers 
from his trust account was returned to Mail Handlers by respon- 
dent’s bank due to insufficient funds in the trust account. When 
Mail Handlers notified respondent of the returned check, he 
issued a second trust account check, which was honored by his 
bank. Count II alleges that respondent violated his oath of office 
as an attorney, DR 1-102, and DR 9-102. 

Count III alleges that without informing the above-men- 
tioned client and without the client’s consent, respondent 
entered into a separate agreement with Mail Handlers to repre- 
sent its subrogation interest for one-third of the amount recov- 
ered, and that, in addition, respondent withheld from the settle- 
ment proceeds $39 to repay the client’s car insurance company 
pursuant to its subrogation rights. Without informing his client 
and without his client’s consent, respondent entered into a sep- 
arate agreement with the car insurance company to represent its 
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subrogation interest. Count III alleges that respondent violated 
his oath of office as an attorney; DR 1-102; Canon 2, DR 2-106; 
and Canon 5, DR 5-106 and 5-107. 

Count IV alleges that respondent represented a client regard- 
ing a workers’ compensation claim that resulted in a monthly 
award to the client of $32.26 from her employer’s insurance 
company, Sentry Insurance. In September 1997, Sentry 
Insurance issued a check to the client in the amount of $32.26 
and sent the check to respondent for delivery to the client. 
Respondent altered the check by adding his name to it and then 
sent the check to the client with instructions that she sign it and 
return it to him. In October, a similar check was issued to the 
client and sent to respondent for delivery to her. Respondent 
altered this check by adding his name to it and then sent the 
check to the client with the same instructions. 

The client refused to sign the altered checks and notified 
Sentry Insurance of respondent’s unauthorized addition of his 
name to her checks. Sentry Insurance filed a disciplinary com- 
plaint against respondent, and in response to the complaint, 
respondent admitted that he altered the checks issued to his 
client and that he did not have his client’s consent to do so. 
Count IV alleges that respondent’s acts constitute forgery in the 
second degree, a Class I misdemeanor, in violation of the crim- 
inal statutes of Nebraska, and violate respondent’s oath of office 
as an attorney and DR 1-102. 

Count V alleges that respondent represented another client in 
a personal injury claim arising from an automobile accident 
occurring June 12, 1995. On August 19, 1997, respondent 
forged a letter purportedly from the client’s treating chiroprac- 
tor and submitted the letter to the insurance company repre- 
senting the party who injured the client for purposes of induc- 
ing a settlement for the client. Respondent settled the case 
based in part upon the forged letter. The chiropractor denied 
Signing, writing, or authorizing such a letter. Count V alleges 
that respondent violated his oath of office as an attorney; 
DR 1-102; and Canon 7, DR 7-102. 

Respondent has filed a voluntary surrender of his license to 
practice law. Therein, respondent admits the allegations set 
forth in counts I, I, and III. For purposes of this voluntary sur- 
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render of license, respondent does not desire to contest the 
allegations set forth in counts IV and V. Respondent admits that 
his conduct violated his oath of office as an attorney; 
DR 1-102(A)(1), (4), and (5); DR 2-106(A); DR 5-106(A); 
DR 5-107(A)(1); DR 6-101(A)(3); DR 7-102(A)(4), (5), and 
(6); and DR 9-102(A) and (B)(3). Respondent has freely and 
voluntarily consented to the entry of an order of disbarment and 
waived his right to notice, appearance, or hearing prior to the 
entry of such an order. 

The court hereby accepts respondent’s surrender of his 
license to practice law and orders him disbarred from the prac- 
tice of law in the State of Nebraska, effective immediately. 
Respondent shall forthwith comply with Neb. Ct. R. of 
Discipline 16 (rev. 1996), and upon failure to do so, he shall be 
subject to punishment for contempt of this court. 

JUDGMENT OF DISBARMENT. 

WRIGHT, J., not participating. 


HERMAN Bros., INC., APPELLANT, V. 
GREAT WEST CASUALTY COMPANY, APPELLEE. 
582 N.W. 2d 328 


Filed July 24, 1998. No. S-97-274. 


1. Summary Judgment. Summary judgment is proper when the pleadings, depositions, 
admissions, stipulations, and affidavits in the record disclose that there is no genuine 
issue as to any material fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as a matter of law. 

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence ina light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

3. Judgments: Appeal and Error. As to questions of law, an appellate court has an 
obligation to reach a conclusion independent from the trial court’s conclusion. 

4. Summary Judgment. On a motion for summary judgment, the question is not how 
the factual issue is to be decided, but whether any real issue of material fact exists. 

5. Summary Judgment: Proof. The party moving for summary judgment has the bur- 
den to show that no genuine issue of material fact exists and must produce sufficient 
evidence to demonstrate that the moving party is entitled to judgment as a matter of 
law. 
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____: ___. A movant for summary judgment makes a prima facie case by produc- 

ing enough evidence to demonstrate that the movant is entitled to a judgment if the 

evidence were uncontroverted at trial. At that point, the burden of producing evidence 
shifts to the party opposing the motion. 

7. Insurance: Contracts: Judgments: Appeal and Error. Interpretation and con- 
struction of an unambiguous term in an insurance contract or policy involves ques- 
tions of law, in connection with which an appellate court has an obligation to reach 
its conclusions independent of the determinations made by the court below. 

8. Insurance: Contracts: Notice: Claims. The purpose of a notice provision in an 
insurance policy is to alert the insurer of a possible claim and give it the opportunity 
to make an investigation in order to enable it to process any future claim. 

9. Insurance: Notice: Claims. Where there is no evidence of collusion and it is not 

shown that the insurer has been prejudiced in its handling of a claim, the failure to 

give timely notice is not a defense to the claim. 


Appeal from the District Court for Douglas County: JosEPH 
S. Trot, Judge. Affirmed. 


Kermit A. Brashear, Donald J. Straka, Mary P. Galligan, 
Scott E. Daniel, and Anna M. Bednar, of Brashear & Ginn, for 
appellant. 


Eugene P. Welch, of Gross & Welch, P.C., for appellee. 


WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD, and 
STEPHAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 

Herman Bros., Inc. (HBI), commenced this action against its 
insurer, Great West Casualty Company (Great West), for dam- 
ages based upon a denial of coverage. Both parties moved for 
summary judgment. The trial court found that HBI had failed to 
give adequate and timely notice of its claim to Great West and 
that Great West had been prejudiced by this lack of notice. The 
court entered summary judgment in favor of Great West, and 
HBI appeals. 


SCOPE OF REVIEW 
Summary judgment is proper when the pleadings, deposi- 
tions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts 
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and that the moving party is entitled to judgment as a matter of 
law. Chalupa v. Chalupa, 254 Neb. 59, 574 N.W.2d 509 (1998). 

In reviewing a summary judgment, an appellate court views 
the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. /d. 

As to questions of law, an appellate court has an obligation to 
reach a conclusion independent from the trial court’s conclu- 
sion. Heins v. Webster County, 250 Neb. 750, 552 N.W.2d 51 
(1996). 


FACTS 

On December 1, 1988, Great West issued a series of umbrella 
policies to HBI for successive 1-year periods through 
December 1, 1991. The umbrella policies provided excess cov- 
erage over HBI’s lability policies and workers’ compensation 
policy. Pursuant to the umbrella policies, Great West agreed to 
pay on behalf of HBI all sums in excess of HBI’s self-insured 
retention amount of $10,000, which HBI became obligated to 
pay as a result of personal injury liability, together with 
expenses associated with the investigation, negotiation, settle- 
ment, and defense of any suit seeking damages for personal 
injuries. 

In 1988, HBI provided interstate trucking services for Liquid 
Air Corporation (Liquid Air). HBI operated a terminal at 
Sharon, Pennsylvania, under various collective bargaining 
agreements with the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, Local 261, 
AFL-CIO (the Union). Since HBI’s contract with Liquid Air 
was due to expire in October 1988, it began negotiations with 
Liquid Air. HBI sought several concessions from the Union in 
order to make a competitive bid to renew its contract, but the 
Union refused these concessions. Liquid Air subsequently can- 
celed its contract with HBI and entered into a new contract with 
Quickie Transport Co., Inc. (Quickie). 

Quickie was a nonunion trucking company based in 
Minneapolis, Minnesota, and had a terminal located in Masury, 
Ohio. On February 17, 1989, HBI closed its Sharon, 
Pennsylvania, terminal and permanently laid off the employees 
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at the terminal. On April 7, a “Charge Against Employer” was 
filed with the National Labor Relations Board (NLRB) by the 
Union against HBI, Liquid Air, and Quickie. 

On April 17, 1991, an amended charge was filed against HBI. 
This amended charge alleged that HBI had laid off its employ- 
ees at the Sharon, Pennsylvania, facility because of their union 
membership and that HBI had failed to collectively bargain 
with the Union regarding rates of pay, wages, hours of employ- 
ment, and other conditions of employment, in violation of 
§ 8(a)(1), (3), and (5) of the National Labor Relations Act, 29 
U.S.C. § 158(a)(1), (3), and (5) (1994). 

A formal complaint was filed by the NLRB on April 19, 
1991, alleging that HBI failed to bargain collectively and in 
good faith and that it discriminated against individual members 
of the Union in regard to their hiring,.tenure, and terms or con- 
ditions of employment. The NLRB sought to impose liability on 
HBI by alleging that HBI and Quickie constituted a single 
employer. 

In June, October, and December 1992, hearings were held in 
connection with the NLRB action. During a recess at one of the 
hearings, HBI commenced settlement negotiations with the 
NLRB. Following negotiations, the NLRB and HBI reached a 
tentative settlement of $290,000. 

In early December 1992, soon after the tentative settlement 
agreement was drafted, representatives of HBI met with Todd 
Zeller, an employee of the insurance brokerage firm which sold 
HBI its umbrella policy, to review the policy to determine 
whether coverage existed regarding the claim. Zeller opined 
that because the umbrella policy had a broad personal injury 
definition and was excess over the underlying policies, HBI 
could submit its claim to Great West for coverage. 

On December 8, 1992, Zeller and representatives of HBI met 
with John Fitzgerald and Pat Kuehl of Great West for the pur- 
pose of reviewing the various insurance policies and to notify 
Great West of the NLRB action. Fitzgerald requested HBI to 
provide additional information concerning the claim and 
advised that Great West would check the language of the 
umbrella policy. On December 23, HBI sent Great West written 
notification of its claim which set forth the factual basis of the 
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claim, including the amended charge, the NLRB complaint, and 
the status of the proposed settlement. HBI demanded that Great 
West pay $290,000 less the $10,000 policy retention amount 
before January 1, 1993. 

In a response dated December 30, 1992, Great West denied 
coverage and refused to provide payment. After receipt of the 
correspondence from Great West, HBI paid the Union $290,000. 

On March 23, 1994, HBI commenced this action against 
Great West to recover the amount of the settlement plus the 
attorney fees it incurred in connection with the NLRB action. In 
its answer, Great West asserted that notice of the claim was 
untimely; Great West was not given an opportunity to “associ- 
ate in the defense and control of” the claim; HBI had not sus- 
tained a personal injury; and HBI had engaged in acts that were 
committed with actual malice or a willful violation of a penal 
statute or ordinance and, therefore, no coverage was provided. 

Following a hearing on each party’s respective motion for 
summary judgment, the trial court concluded that HBI had 
failed to give adequate and timely notice of the claim and that 
this lack of notice had prejudiced Great West. Accordingly, the 
trial court overruled HBI’s motion for summary judgment and 
sustained Great West’s motion for summary judgment. 


ASSIGNMENTS OF ERROR 
HBI makes the following assignments of error: (1) The trial 
court erred in sustaining Great West’s motion for summary 
judgment, finding that HBI had failed to give adequate notice of 
the underlying claim and that Great West had been prejudiced 
as a matter of law, and (2) the trial court erred in overruling 
HBI’s motion for summary judgment. 


ANALYSIS 

In summary, HBI argues that there is a material issue of fact 
regarding whether the date of the occurrence was the date that 
the amended charge was filed or the date of the December 1992 
hearing and that there is a material issue of fact regarding 
whether Great West received adequate and timely notice of the 
claim. HBI also claims that Great West failed to prove that it 
was substantially prejudiced as a result of the alleged late 
notice. 
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On a motion for summary judgment, the question is not how 
the factual issue is to be decided, but whether any real issue of 
material fact exists. Bruning v. Law Offices of Ronald J. Palagi, 
250 Neb. 677, 551 N.W.2d 266 (1996). In reviewing a summary 
judgment, an appellate court views the evidence in a light most 
favorable to the party against whom the judgment is granted and 
gives such party the benefit of all reasonable inferences 
deducible from the evidence. Chalupa v. Chalupa, 254 Neb. 59, 
574 N.W.2d 509 (1998). The party moving for summary judg- 
ment has the burden to show that no genuine issue of material 
fact exists and must produce sufficient evidence to demonstrate 
that the moving party is entitled to judgment as a matter of law. 
Eiche v. Blankenau, 253 Neb. 255, 570 N.W.2d 190 (1997). A 
movant for summary judgment makes a prima facie case by 
producing enough evidence to demonstrate that the movant is 
entitled to a judgment if the evidence were uncontroverted at 
trial. At that point, the burden of producing evidence shifts to 
the party opposing the motion. Harrison v. Seagroves, 250 Neb. 
495, 549 N.W.2d 644 (1996). As to questions of law, an appel- 
late court has an obligation to reach a conclusion independent 
from the trial court’s conclusion. Heins v. Webster County, 250 
Neb. 750, 552 N.W.2d 51 (1996). 

Relying upon the above standards of review and propositions 
of law, we begin our analysis of the trial court’s determination 
that HBI did not give timely notice to Great West and Great 
West was prejudiced as a matter of law. Since all of the argu- 
ments regarding the assignments of error are interrelated, we 
will consider them collectively. 

The commercial catastrophe policy in question defined a 
“personal injury” as 

injury, such as but not limited to, libel, slander, defamation 
of character, discrimination, false arrest, false imprison- 
ment, wrongful eviction, wrongful detention, malicious 
prosecution or humiliation which occurs during the policy 
sustained by a natural person, but excluding any such injury 
included within the definition of advertising liability. 
(Emphasis supplied.) An “occurrence” was defined as 

(b) with respect to Personal Injury Liability, an offense 

which results in Personal Injury, other than an offense 
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committed with actual malice or the willful violation of a 
penal statute or ordinance committed by or with the 
knowledge of [sic] consent of the insured. All damages 
arising out of such exposure to substantially the same gen- 
eral conditions shall be considered as arising out of one 
occurrence. 

Regarding notice to the insurer, the policy required the following: 
Upon the happening of an occurrence reasonably likely to 
involve the company hereunder, written notice shall be 
given as soon as practicable to the company or any of its 
authorized agents. Such notice shall contain particulars 
sufficient to identify the insured and the fullest informa- 
tion obtainable at the same time. 

HBI argues that viewing the evidence in the light most favor- 
able to it, HBI was first notified of the damage claim during the 
NLRB hearing in early December 1992. It contends that up 
until that time, the only relief sought was to have HBI reopen 
the Sharon, Pennsylvania, terminal, and that nothing in the 
amended charge or the NLRB complaint confirmed that a per- 
sonal injury had been sustained or that the NLRB was seeking 
damages. HBI reasons that since the policy required a personal 
injury before it had to provide notice of a claim, it could not 
provide such notice until a personal injury was alleged. 
Therefore, HBI claims that an issue of material fact exists as to 
whether the occurrence was the date the amended charge was 
filed; the date the complaint was filed; or the date of the 
December 1992 NLRB hearing, when the NLRB presented a 
claim for damages. 

We disagree. The facts surrounding the case are basically 
undisputed, and what qualifies as an occurrence pursuant to the 
insurance contract between the parties may be decided as a mat- 
ter of law. Also, interpretation and construction of an unam- 
biguous term in an insurance contract or policy involves ques- 
tions of law, in connection with which an appellate court has an 
obligation to reach its conclusions independent of the determi- 
nations made by the court below. See, Farm Bureau Ins. Co. v. 
Bierschenk, 250 Neb. 146, 548 N.W.2d 322 (1996); Allied Mut. 
Ins. Co. v. State Farm Mut. Auto. Ins. Co., 243 Neb. 779, 502 
N.W.2d 484 (1993). 
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The policy provided: “Upon the happening of an occurrence 
reasonably likely to involve the company hereunder, written 
notice shall be given as soon as practicable to the company or 
any of its authorized agents.” Without deciding whether cover- 
age was provided by the policy, we conclude as a matter of law 
that the filing of the complaint and notice of hearing by the 
NLRB on April 19, 1991, was an occurrence reasonably likely 
to involve Great West. 

As the basis for its petition against Great West, HBI relies 
upon the complaint filed by the NLRB on April 19, 1991. 
Similarly, in the letter HBI sent to Great West on December 23, 
1992, HBI concluded that Great West should provide coverage 
for the claim. In reaching this conclusion, HBI relied upon 
nothing more than the language in the complaint and the policy. 
Thus, at the time of the April 19, 1991, complaint, HBI should 
have known that there had been an “occurrence” reasonably 
likely to involve Great West and that it was required to provide 
notice to Great West. 

Next, we consider whether HBI gave Great West adequate 
and timely notice of the claim. The purpose of a notice provi- 
sion in an insurance policy is to alert the insurer of a possible 
claim to give it the opportunity to make an investigation in order 
to enable it to process any future claim. Gerrard Realty Corp. v. 
American States Ins. Co., 89 Wis. 2d 130, 277 N.W.2d 863 
(1979). 

In Gerrard Realty Corp., the Supreme Court of Wisconsin 
held that the principles governing construction of errors and 
omissions policies are the same as those applied to indemnity 
and liability policies, the purpose being to require that an 
insurer be given timely notice to afford the insurer the opportu- 
nity to investigate possible claims against the policy. Since HBI 
should have known on April 19, 1991, that a claim which might 
reasonably involve its umbrella policy had been filed and since 
HBI did not notify Great West of the claim until December 
1992, we conclude that HBI did not give timely notice of the 
claim. 

However, our resolution of these issues does not end our 
inquiry. We must determine in actions in which the insurer 
asserts untimely notice by the insured as a basis for denying 
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coverage whether the insurer must also prove that the untimely 
notice prejudiced the insurer. We have considered the insured’s 
failure to give timely notice in two previous cases—MFA 
Mutual Ins. Co. v. Sailors, 180 Neb. 201, 141 N.W.2d 846 
(1966), and Ach v. Farmers Mut. Ins. Co., 191 Neb. 407, 215 
N.W.2d 518 (1974). 

HBI argues that regardless of whether it gave adequate 
notice, the trial court erred in granting summary judgment 
because Great West failed to establish that it had been preju- 
diced by the late notice. In response, Great West asserts that it 
was afforded no opportunity to make an investigation or to par- 
ticipate in the hearings and settlement negotiations and that it 
was prejudiced as a matter of law. In light of the positions taken 
by HBI and Great West, we will briefly examine MFA Mutual 
Ins. Co. and Ach. 

In MFA Mutual Ins. Co., the issue was whether the breach of 
the notice requirements of the policy resulted in prejudice or 
detriment to the insurer (MFA). A cooperation clause in the pol- 
icy required the insured to give written notice of an accident as 
soon as practicable. We noted that the purpose of this coopera- 
tion clause was to prevent collusion between the injured and the 
insured and to facilitate the handling of claims by the insurer. 
The central issues were whether the insured’s failure to give 
timely notice prejudiced MFA and whether a showing of such 
prejudice was necessary before the insurer could deny coverage. 
MFA contended that no showing of prejudice was required and 
that, in any event, prejudice was to be presumed from a mate- 
rial breach of the terms of the policy. We concluded that where 
there was no evidence of collusion and it was not shown that the 
insurer had been prejudiced due to not receiving notice, the bet- 
ter rule was that the lack of timely notice did not permit the 
insurer to deny coverage. 

In Ach, the insured claimed that in the absence of a showing 
of prejudice to the insurer, the delay in giving notice could not 
defeat the right to recovery. A ring had been stolen from an 
insured’s home, and the theft of the ring was discovered by the 
insured’s wife in July 1971, a few days after the theft occurred. 
The wife was afraid to report the theft to her husband, and as a 
consequence, no report was made to the insurance company or 


HERMAN BROS. v. GREAT WEST CAS. CO. 97 
Cite as 255 Neb. 88 


the police until December 1971. We affirmed the trial court’s 
finding that the insured had not given timely notice of loss to 
the insurer, as required by the policy, and affirmed the denial of 
recovery. We found nothing in the evidence which excused the 
insured’s delay of 5 months in notifying the insurer of the theft 
of the ring. However, our decision in Ach did not overrule MFA 
Mutual Ins. Co., because the issue of prejudice was never 
directly addressed. We stated: “The only issues we need to 
notice are those related to the plaintiffs’ contention that the 
delay in giving notice was excusable.” Ach, 191 Neb. at 408, 
215 N.W.2d at 519. 

The federal courts have interpreted Nebraska case law simi- 
larly. In Lindsay Mfg. Co. v. Hartford Acc. & Indem. Co., 911 F. 
Supp. 1249 (D. Neb. 1995), reversed on other grounds 118 F.3d 
1263 (8th Cir. 1997), the U.S. District Court stated that under 
Nebraska law, an automobile insurer may not assert breach of 
notice or breach of a cooperation clause as a policy defense in 
the absence of a showing of prejudice to the insurer. Courts in a 
substantial number of jurisdictions, Nebraska included, have 
taken the position that in order to escape liability or the duty to 
defend on account of an insured’s unreasonable and unexcused 
delay in giving notice of a claim, a liability insurer is required 
to show that it was prejudiced. Annot., 32 A.L.R.4th 141 
(1984). Therefore, we adhere to the proposition that where there 
is no evidence of collusion and it is not shown that the insurer 
has been prejudiced in its handling of the claim, the failure to 
give timely notice is not a defense to the claim. 

In our consideration of whether there is a material issue of 
fact that HBI’s failure to give timely notice was prejudicial to 
Great West, we point out that the mere passage of time gener- 
ally does not establish prejudice to the insurer. In Reliance Ins. 
Co. v. St. Paul Ins. Companies, 307 Minn, 338, 239 N.W.2d 922 
(1976), the court suggested that failure to give timely notice 
may prejudice the insurer from promptly investigating the claim 
and impede its defense against fraudulent claims. The court 
then held that a delay of 18 months between the event and the 
insured’s notice of claim under the policies did not render the 
policies unenforceable where the delay did not deprive the 
insurers of the opportunity for prompt investigation and did not 
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impede their defense against the claim. Although agreeing with 
the trial court that 18 months between the event and notification 
was an extreme length of time, the court found that the insurers 
carried the burden to show prejudice. 

In Gerrard Realty Corp. v. American States Ins. Co., 89 Wis. 
2d 130, 277 N.W.2d 863 (1979), the court found that the insurer 
was prejudiced as a matter of law because notice was not given 
to the insurer until 22 months after the suit had commenced. 
The trial had already been completed, and the court held that the 
22-month delay in providing notice was noncompliance with 
the policy provisions as a matter of law. The court stated that an 
insurer cannot make a reasoned judgment as to its duty to 
defend or provide coverage until it has an opportunity to exam- 
ine and review the factual situation and the pleadings as they 
relate to the terms of the insurance policy. The court stated that 
an insured does not have the authority to attempt to determine 
whether a policy covers an action, and thus, this decision rests 
with the insurer, and that as a result of the insured’s belated 
notice, the insurer had been denied the opportunity to investi- 
gate or defend the claim or the opportunity to participate in any 
decisions regarding settlement of the claim. 

HBI claims that upon receipt of the amended charge, it noti- 
fied its attorney and that since its attorney was not entitled to 
any pretrial discovery to determine and evaluate the evidence, 
HBI was unable to determine whether the umbrella policy was 
affected until the NLRB hearing in December 1992. It argues 
that Great West’s access to evidence would have been equally as 
limited and that even if Great West had been notified earlier, it 
would not have been able to evaluate the claim until the 
December 1992 hearing. HBI asserts that Great West received 
notification of the claim at the earliest possible time and that, 
therefore, there is no evidence that Great West was in fact prej- 
udiced by HBI’s actions. 

To support its position, HBI notes that Great West’s claims 
representative admitted that he denied coverage without know- 
ing whether Great West had actually been prejudiced by the 
lack of timely notice. The claims representative stated that he 
had no opinion regarding whether Great West could have settled 
the case on more favorable terms and that he had no opinion 
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regarding the skill of HBI’s attorney or the manner in which the 
case was settled and admitted that he had no experience in deal- 
ing with NLRB actions. 

The trial court found that Great West received notice of the 
claim 4 years after the facts began to develop; 3 years after the 
Sharon, Pennsylvania, terminal was closed; and 18 months after 
HBI received the amended charge and the complaint. The trial 
court determined that, at the latest, the date of the occurrence 
was April 1991. It also determined that in December 1992, 
when HBI notified Great West of the claim, HBI had already 
reached a tentative settlement agreement with the Union for 
$290,000 and that payment of such settlement was to be made 
before January 1, 1993. 

Based upon the undisputed facts in this case, we conclude that 
Great West was not given an opportunity to meaningfully protect 
its interests, and therefore, Great West was prejudiced as a mat- 
ter of law. Great West did not know of, attend, or participate in 
the three NLRB hearings conducted on this matter and, thus, did 
not witness the presentation of evidence or communicate with 
representatives of the Union. Great West was not informed that 
settlement negotiations were being conducted, nor was it 
afforded an opportunity to participate in such negotiations. 

HBI argues that Great West could have modified the settle- 
ment agreement between HBI and the Union and that this fact 
illustrates that Great West was given an opportunity to partici- 
pate in the settlement. We are unpersuaded by this argument. 
Great West was not informed of the tentative settlement until 
late December 1992, even though HBI demanded payment 
before January 1, 1993. Giving Great West less than 1 week to 
investigate the claim, decide whether it was obligated to provide 
coverage, and then tender payment of $280,000 does not 
amount to granting Great West an opportunity to participate in 
the settlement. Thus, the long delay in giving notice coupled 
with the short time given in which to respond to the demand for 
payment of the claim denied Great West the opportunity to 
investigate the claim. Great West was not given a meaningful 
opportunity to investigate, defend, or participate in any of the 
decisions regarding the claim and was therefore prejudiced as a 
matter of law by HBI’s lack of timely notice. Summary judg- 
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ment is proper when the pleadings, depositions, admissions, 
stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate infer- 
ences that may be drawn from those facts and that the moving 
party is entitled to judgment as a matter of law. Chalupa v. 
Chalupa, 254 Neb. 59, 574 N.W.2d 509 (1998). The judgment 


of the trial court is affirmed. 
AFFIRMED. 
McCormMéCck, J., not participating. 


JOHN O. FREY AND THERESA NELSON, PERSONAL REPRESENTATIVES 
OF THE ESTATE OF GRACE L. CHASE, DECEASED, APPELLANTS, V. 
THE BLANKET CORPORATION, A NEBRASKA CORPORATION, ET AL., 
APPELLEES. 

582 N.W. 2d 336 


Filed July 24, 1998. No. S-97-482. 


1. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

2. Judgments: Appeal and Error. With respect to questions of law, an appellate court 
has an obligation to reach a conclusion independent of the determination made by the 
court below. 

3. Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be 
drawn from those facts and that the moving party is entitled to judgment as a matter 
of law. 

4. Judges: Immunity: Actions: Damages. As a general rule, judges are immune from 
civil actions for damages for acts performed in the course of their official functions 
and judicial capacity. In certain situations, this immunity has been extended to indi- 
viduals who are not judges, but who perform functions which are closely related to 
the judicial process. 

5. Immunity: Actions: Liability. Quasi-judicial immunity from any suit or damages 
based upon the performance of duties within a person’s authority attaches to partic- 
ular official functions, not to particular offices. In determining whether to grant 
quasi-judicial immunity, courts examine the nature of the functions with which a par- 
ticular official or class of officials has been lawfully entrusted and seek to evaluate 
the effect that exposure to particular forms of liability would likely have on the 
appropriate exercise of those functions. 
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6. Minors: Actions: Negligence: Parent and Child. Generally, an unemancipated 
minor cannot maintain an action against a parent, or any other person standing in that 
relation to the minor, to recover damages for negligence. A minor may recover in tort 
only for brutal, cruel, or inhuman treatment inflicted by a parent or person standing 
in loco parentis. 

7. Guardians and Conservators: Immunity. A guardian for an incapacitated person 
is not entided to quasi-judicial immunity with respect to the function of selecting the 
ward’s place of abode. 

8. Summary Judgment: Evidence: Proof. A party moving for summary judgment 
must make a prima facie case by producing enough evidence to demonstrate that it is 
entitled to a judgment if the evidence were uncontroverted at trial. If such a showing 
is made, the opposing party has the burden to produce evidence showing an issue of 
material fact which prevents judgment as a matter of law for the moving party. 
However, if a prima facie showing is not made, the opposing party is not required to 
reveal evidence which he or she expects to produce at trial to prove the allegations 
contained in his or her petition. 


Appeal from the District Court for Lancaster County: EARL 
J. WITTHOFF, Judge. Reversed and remanded for further 
proceedings. 


Timothy J. Cuddigan and Lisa M. Line, of Brodkey, 
Cuddigan & Peebles, for appellants. 


John B. Henley, of Katskee, Henatsch & Suing, for appellee 
Virginia G. Johnson. 


WuHiTeE, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD, 
STEPHAN, and MCCorMACK, JJ. 


STEPHAN, J. 

This is a wrongful death action brought by the personal rep- 
resentatives of the estate of Grace L. Chase, deceased, against 
several parties, including Virgina G. Johnson, the person who 
served as Chase’s guardian prior to her death. The personal rep- 
resentatives, Theresa Nelson and, previously, John O. Frey, 
appeal from an order of the district court for Lancaster County 
granting the guardian’s motion for summary judgment upon 
determining that she was entitled to quasi-judicial immunity. 
We conclude that Johnson is not entitled to quasi-judicial 
immunity and, therefore, reverse the order and remand the 
cause for further proceedings. 
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FACTUAL AND PROCEDURAL BACKGROUND 

By order entered on December 22, 1992, the Lancaster 
County Court appointed Johnson as successor guardian and 
successor conservator for Chase, an adult who was incapaci- 
tated by chronic mental illness. The court issued letters of 
guardianship to Johnson on February 4, 1993. Upon Chase’s 
discharge from the Hastings Regional Center, Johnson arranged 

for her placement at a residential facility operated by The 
Blanket Corporation and its administrator, Philip H. Colley. 
While residing at this facility, Chase was assaulted by her room- 
mate and died as the result of her injuries on April 16, 1994. 

This action was filed by the personal representative of 
Chase’s estate on October 18, 1995. The original defendants 
were The Blanket Corporation and Colley. Johnson was added 
as a defendant in a second amended petition filed on April 12, 
1996. In this pleading, the personal representative alleged that 
the “violent temperament?’ of Chase’s assailant was known to 
the defendants prior to the assault. The personal representative 
further alleged that Chase’s death was proximately caused by 
the negligence of the defendants in several particulars, includ- 
ing an allegation that Johnson “did fail to adequately supervise 
the placement of Grace L. Chase in a safe living environment 
and did fail to adequately supervise the living conditions and 
placement of Grace L. Chase in a safe place.” Johnson’s answer 
included a general denial and an allegation that the second 
amended petition failed to state a cause of action against her in 
any capacity. 

Johnson filed a motion for summary judgment based on the 
theory that as Chase’s court-appointed guardian she was enti- 
tled to quasi-judicial immunity. The district court granted the 
motion based upon the following reasoning: 

A guardian of an incapacitated person is appointed by 
the court. See Neb. Rev. Stat. sec. 30-2620. At the time of 
the appointment the court may adjust the responsibilities 
and authority of the guardian with respect to all statutorily 
defined powers. Jd. Therefore, in selecting the ward’s 
abode, a duty established by statute and delegated by the 
court, Ms. Johnson was fulfilling a quasi-judicial function 
and therefore is entitled to absolute immunity for suits for 
negligence based on such activity. 
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... The courts appoint a guardian only after a judicial 
hearing has been held and a determination is made that an 
individual is incapable of administering his or her own 
affairs. Thus, guardians render a service not only to the 
courts, the incapacitated person’s family and the commu- 
nity at large, but more importantly to the incapacitated 
person. 

The personal representative perfected a timely appeal, and 
pursuant to our authority to regulate the caseloads of the 
Nebraska Court of Appeals and this court, we removed the case 
to our docket on our own motion. 


ASSIGNMENTS OF ERROR 
Restated, the personal representative’s assignments of error 
contend that the district court erred in finding that the guardian 
was immune from suit and in granting the guardian’s motion for 
summary judgment. 


SCOPE OF REVIEW 

In reviewing a summary judgment, an appellate court views 
the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. Barnett v. 
Peters, 254 Neb. 74, 574 N.W.2d 487 (1998); Chalupa v. 
Chalupa, 254 Neb. 59, 574 N.W.2d 509 (1998); Bargmann y. 
Soll Oil Co., 253 Neb. 1018, 574 N.W.2d 478 (1998). 

With respect to questions of law, an appellate court has an 
obligation to reach a conclusion independent of the determina- 
tion made by the court below. See, Schram Enters. v. L & H 
Properties, 254 Neb. 717, 578 N.W.2d 865 (1998); State v. 
Marshall, 253 Neb. 676, 573 N.W.2d 406 (1998); State v. 
Howard, 253. Neb. 523, 571 N.W.2d 308 (1997). 


ANALYSIS 
Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. Houghton vy. Big Red Keno, 254 Neb. 81, 574 N.W.2d 494 
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(1998); Barnett v. Peters, supra; Chalupa v. Chalupa, supra. 
The question of law presented in this case is one of first impres- 
sion in Nebraska, that is, whether a guardian for an incapaci- 
tated person appointed pursuant to Neb. Rev. Stat. § 30-2620 
(Reissue 1995) is entitled to quasi-judicial immunity .with 
respect to a civil action for damages arising from the selection 
of the ward’s place of abode by the guardian. An appropriate 
starting point for this analysis is a review of the development of 
this form of immunity under Nebraska law. 

AS a general rule, judges are immune from civil actions for 
damages for acts performed in the course of their official func- 
tions and judicial capacity. Koepf v. County of York, 198 Neb. 
67, 251 N.W.2d 866 (1977). See, also, Jeffres v. Countryside 
Homes, 214 Neb. 104, 333 N.W.2d 754 (1983). In certain situ- 
ations, this immunity has been extended to individuals who are 
not judges, but who perform functions which are closely related 
to the judicial process. We have stated this rule as follows: 

“Where an officer is invested with discretion and is 
empowered to exercise his judgment in matters brought 
before him he is sometimes called a quasi judicial officer, 
and when so acting he is usually given immunity from lia- 
bility to persons who may be injured as the result of an 
erroneous decision, provided the acts complained of are 
done within the scope of the officer’s authority, and with- 
out wilfulness, malice, or corruption.’ ” 
Koch v. Grimminger, 192 Neb. 706, 709, 223 N.W.2d 833, 835 
(1974) (quoting Allen v. Miller, 142 Neb. 469, 6 N.W.2d 594 
(1942)). See, also, Billups v. Scott, 253 Neb. 287, 571 N.W.2d 
603 (1997); Gallion v. Woytassek, 244 Neb. 15, 504 N.W.2d 76 
(1993). We have also held that quasi-judicial immunity exists 
for officials acting in a ministerial capacity in obedience of a 
process regular and valid on its face issuing from a court or tri- 
bunal with apparent jurisdiction to issue the same. See, Billups 
v. Scott, supra; Gallion v. Woytassek, supra; Jeffres v. Countryside 
Homes, supra; Koepf v. County of York, supra. 

Quasi-judicial immunity from any suit or damages based 
upon the performance of duties within a person’s authority 
attaches to particular official functions, not to particular offices. 
Talbot v. Douglas County, 249 Neb. 620, 544 N.W.2d 839 
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(1996). We have stated that in determining whether to grant 
quasi-judicial immunity, “courts examine the nature of the func- 
tions with which a particular official or class of officials has 
been lawfully entrusted, and seek to evaluate the effect that 
exposure to particular forms of liability would likely have on 
the appropriate exercise of those functions.” Billups v. Scott, 
253 Neb. at 290, 571 N.W.2d at 605. 

Applying these principles, we have extended quasi-judicial 
immunity to a public prosecutor acting within the general scope 
of his official authority in deciding whether to file criminal 
charges, Koch v. Grimminger, supra; a sheriff who removed a 
child from the custody of his mother and delivered him to a 
county welfare department pursuant to a court order, Koepf v. 
York County, supra; and a psychiatrist directed by a court to 
evaluate an accused for the purpose of determining his compe- 
tency to stand trial, Gallion v. Woytassek, supra. On the other 
hand, we have held that quasi-judicial immunity does not 
extend to a municipal court constable alleged to have negli- 
gently damaged a motor home while transporting it pursuant to 
a writ of restitution, reasoning that law enforcement officers are 
not relieved from liability for acts of negligence, but are subject 
to the same standards of care applicable to civilians. Jeffres v. 
Countryside Homes, supra. Similarly, in Talbot v. Douglas 
County, supra, we held that a county attorney who agreed to 
represent a party attempting to collect child support payments 
was not entitled to quasi-judicial immunity in an action alleging 
that he was negligent in the performance of that undertaking 
because he acted as an advocate and not in a quasi-judicial 
capacity. 

Most recently, we held that a person appointed as a guardian 
ad litem for a minor in a dissolution or juvenile court proceed- 
ing serves a quasi-judicial function and, therefore, is entitled to 
absolute immunity from any suit for damages based upon the 
performance of duties within the scope of the guardian ad 
litem’s authority. Billups v. Scott, supra: In reaching that conclu- 
sion, we relied in part upon the reasoning in Short by Oosterhous 
v. Short, 730 F. Supp. 1037 (D. Colo. 1990). In that case, the 
court noted that custody cases often become intensely personal 
and militant clashes and that the objectivity of the guardian ad 


106 255 NEBRASKA REPORTS 


litem in taking a position on the minor’s behalf which may be 
contrary to the wishes of the minor or a parent would be 
impaired if the guardian were subject to potential civil liability. 

In the present case, the guardian was appointed pursuant to 
§ 30-2620, a provision of the Uniform Probate Code (UPC) as 
enacted by our Legislature in 1974. Neither side has provided 
us with authority from any jurisdiction on the issue of whether 
a guardian so appointed has quasi-judicial immunity in an 
action alleging negligent performance of the duties enumerated 
in the UPC, nor has our research revealed any such authority. 
Cok v. Cosentino, 876 F.2d 1 (1st Cir. 1989), which was cited by 
the district court, involved a claim against a guardian ad litem 
for a minor child in a divorce proceeding and, therefore, is not 
directly applicable to the issue before us. 

Recalling that it is the nature of the function which deter- 
mines whether quasi-judicial immunity attaches to the person 
performing the function, we examine the role of a guardian for 
an incapacitated person as defined by the UPC. It is undisputed 
that the guardian selected the place of abode at which Chase 
sustained her fatal injury, and it is that decision which forms the 
basis of the personal representative’s claim. In this regard, Neb. 
Rev. Stat. § 30-2628 (Reissue 1995) provides in pertinent part: 

(a) A guardian of an incapacitated person has only the 
powers specified in the letters of guardianship based on 
the court’s specific findings of incapacity. With regard to 
those specified powers, the guardian of an incapacitated 
person has the same rights and duties respecting his or 
her ward that a parent has respecting his or her uneman- 
cipated minor child, except that a guardian is not liable to 
third persons for acts of the ward solely by reason of the 
parental relationship. In particular, and without qualifying 
the foregoing, a guardian may be delegated the following 
powers and duties, except as may be modified by order of 
the court: 

(1) To the extent that it is consistent with the terms of 
any order by a court of competent jurisdiction relating to 
detention or commitment of the ward, he or she is entitled 
to custody of the person of his or her ward and may estab- 
lish the ward’s place of abode within or without this state. 
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(Emphasis supplied.) In the present case, the letters of 
guardianship provided that the guardian was “authorized and 
empowered to exercise all powers as guardian” with the excep- 
tion of paying compensation to herself without first obtaining a 
court order, and was “charged with all responsibilities and duties 
of guardian.” We further note that Neb. Rev. Stat. § 30-2627(e) 
(Reissue 1995) authorizes the county court to require a guardian 
to furnish a bond in an amount conditioned upon faithful dis- 
charge of his or her duties, and Neb. Rev. Stat. § 30-2622 
(Reissue 1995) provides that termination of the guardianship 
does not affect the guardian’s “liability for prior acts.” 

While the statutorily defined power of a guardian to select a 
place of abode for an incapacitated person is conferred by court 
order and letters of guardianship, we are not persuaded that this 
factor alone is sufficient to characterize the function as quasi- 
judicial in nature. We note that while conservators are appointed 
by a court pursuant to the UPC in essentially the same manner 
as guardians, they are subject to civil liability to the protected 
person where their actions deviate from the standard of care set 
forth in Neb. Rev. Stat. § 30-2813 (Reissue 1995). In re 
Conservatorship of Estate of Martin, 228 Neb. 103, 421 N.W.2d 
463 (1988). Unlike the functions of a guardian ad litem, prose- 
cutor, or court-appointed expert, the role of a guardian in select- 
ing a residence for an incapacitated ward is not closely related 
or ancillary to a court’s adjudication of a particular matter. 

The statutory characterization of the guardian’s duty to an 
incapacitated ward as equivalent to that owed by a parent to an 
unemancipated minor child lends support to the view that in 
selecting a ward’s place of abode, a guardian is not performing 
a quasi-judicial function. This characterization is also relevant 
to our consideration of whether exposure to liability might 
impair the appropriate exercise of the guardian’s functions and 
thus justify a grant of immunity. Generally, “an unemancipated 
minor . . . cannot maintain an action against his parent, or any 
other person standing in that relation to the minor, to recover 
damages for negligence.” (Emphasis supplied.) Pullen v. Novak, 
169 Neb. 211, 223, 99 N.W.2d 16, 25 (1959). (Emphasis sup- 
plied.) See, also, Wicker v. City of Ord, 233 Neb. 705, 447 
N.W.2d 628 (1989). We recognized in Clasen v. Pruhs, 69 Neb. 
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278, 95 N.W. 640 (1903), and reaffirmed in Pullen v. Novak, 
169 Neb. at 223, 99 N.W.2d at 25, that a minor may recover in 
tort only for “ ‘brutal, cruel, or inhuman treatment’ ” inflicted 
by a parent or person standing in loco parentis. Thus, quasi- 
judicial immunity is not necessary to enable a guardian for an 
incapacitated person to perform his or her functions without the 
threat of liability for ordinary negligence, because the guardian 
cannot have such liability by virtue of the quasi-parental nature 
of the guardian’s duty as set forth in § 30-2620. For these rea- 
sons, we conclude that the guardian is not entitled to quasi-judi- 
cial immunity under the facts presented. 

A party moving for summary judgment must make a prima 
facie case by producing enough evidence to demonstrate that it 
is entitled to a judgment if the evidence were uncontroverted at 
trial. If such a showing is made, the opposing party has the bur- 
den to produce evidence showing an issue of material fact 
which prevents judgment as a matter of law for the moving 
party. However, if a prima facie showing is not made, the 
opposing party is not required to reveal evidence which he or 
she expects to produce at trial to prove the allegations contained 
in his or her petition. Ratigan v. K.D.L., Inc., 253 Neb. 640, 573 
N.W.2d 739 (1998); Melick v. Schmidt, 251 Neb. 372, 557 
N.W.2d 645 (1997). In the present case, the guardian presented 
no evidence which, if uncontroverted, would demonstrate that 
she is entitled to judgment as a matter of law in the absence of 
immunity. We therefore reverse the order and remand the cause 
for further proceedings consistent with this opinion. 


REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


STATE OF NEBRASKA, APPELLEE, V. PATRICK R. FITCH, APPELLANT. 
582 N.W. 2d 342 


Filed July 24, 1998. No. S-97-612. 


1. Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 
Cause: Appeal and Error. A trial court’s ruling on a motion to suppress, apart from 
determinations of reasonable suspicion to conduct investigatory stops and probable 
cause to perform warrantless searches, is to be upheld on appeal unless its findings 
of fact are clearly erroneous. In making this determination, an appellate court does 


10. 


11. 
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not reweigh the evidence or resolve conflicts in the evidence, but, rather, recognizes 
the trial court as the finder of fact and takes into consideration that it observed the 
witnesses. 

Judgments: Appeal and Error. Regarding questions of law, an appellate court is 
obligated to reach a conclusion independent of determinations reached by the trial 
court. 

Search Warrants: Affidavits. If an affidavit, read in a commonsense manner and as 
a whole, reasonably supports the inference that the interests of justice are best served 
by the authorization of nighttime service of a search warrant, provision for such ser- 
vice in the warrant is proper. 

Search Warrants. A factual basis supporting a nighttime search is required as a pre- 
requisite to the issuance of a warrant authorizing a nighttime search under Neb. Rev. 
Stat. § 29-814.04 (Reissue 1995). 

Search Warrants: Evidence: Police Officers and Sheriffs. The good faith excep- 
tion to the exclusionary rule set forth in United States v. Leon, 468 U.S. 897, 104 S. 
Ct. 3405, 82 L. Ed. 2d 677 (1984), provides that evidence obtained by officers acting 
in reasonable good faith reliance on a search warrant issued by a neutral and detached 
magistrate that is later found to be invalid is nonetheless admissible. 

Search Warrants: Police Officers and Sheriffs: Probable Cause. The test for rea- 
sonable reliance on a search warrant is an objective standard of reasonableness which 
requires officers to have a reasonable knowledge of what the law prohibits. 

Search Warrants: Police Officers and Sheriffs: Motions to Suppress. 
Suppression of the evidence obtained remains appropriate if a search warrant is so 
facially deficient that the executing officer cannot reasonably presume it to be valid. 
Search Warrants: Evidence. Where no factual basis supports the issuance of a war- 
rant for a nighttime search, the good faith exception to the exclusionary rule articu- 
lated in United States v. Leon, 468 U.S. 897, 104 S. Ct. 3405, 82 L. Ed. 2d 677 
(1984), is not applicable. 

Search Warrants: Evidence: Police Officers and Sheriffs: Motions to Suppress: 
Affidavits. In a ruling on a motion to supress evidence obtained in a nighttime exe- 
cution of a search warrant, the standard underlying the Neb. Rev. Stat. § 29-814.04 
(Reissue 1995) good faith exception is whether the officer(s) had a good faith belief 
that the affidavit submitted in support of obtaining the search warrant stated facts suf- 
ficient to justify a nighttime search, not whether the officer(s) had a good faith belief 
that probable cause existed for the issuance of the search warrant. 

Constitutional Law: Search and Seizure: Evidence. In Wong Sun v. United States, 
371 U.S. 471, 83 S. Ct. 407, 9 L. Ed. 2d 441 (1963), the U.S. Supreme Court required 
exclusion not only of evidence directly produced by a constitutionally invalid search 
but also of evidence indirectly derived from the unconstitutional search. 

—__: ___: ___. Whether evidence is the derivative product of a constitutionally 
invalid search tums on the question whether the evidence was obtained by exploita- 
tion of the illegal search or, instead, by means sufficiently distinguishable to be 
purged of the taint of the illegal search. 


Appeal from the District Court for Washington County: 


Darvip D. Quist, Judge. Reversed and remanded with direc- 
tions to vacate and dismiss. 
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Don Stenberg, Attorney General, and Mark D. Raffety for 
appellee. 


WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD, 
STEPHAN, and McCorMack, JJ. 


GERRARD, J. 

Patrick R. Fitch was charged by information with unlawful 
possession of a controlled substance (marijuana) with intent to 
deliver, in violation of Neb. Rev. Stat. § 28-416 (Reissue 1995). 
Fitch filed a motion to suppress evidence of a controlled sub- 
stance as well as paraphernalia and records associated with the 
substance’s use seized by the police during a nighttime search 
of the house where he resided. The trial court overruled Fitch’s 
motion to suppress. Subsequently, in a bench trial, Fitch was 
found guilty of unlawful possession of a controlled substance 
with intent to deliver and was sentenced to a term of 30 to 60 
months’ imprisonment with credit for 10 hours served. Fitch 
appeals and assigns as error, inter alia, that insufficient facts 
were contained in the police officer’s affidavit to establish rea- 
sonable cause for a nighttime search. We agree and, therefore, 
reverse the judgment below and remand this cause to the district 
court with directions to vacate Fitch’s conviction and dismiss 
the charge against him. 


FACTUAL BACKGROUND ; 

On April 12, 1996, Darwin Shaw, an investigator for the Blair 
Police Department, prepared an affidavit and application for 
issuance of a search warrant for a residence located at 1163 
Grant Street in Blair, Nebraska. Shaw’s affidavit stated that he 
had just and reasonable grounds to believe and did believe that 
a controlled substance as well as paraphernalia and records per- 
taining to possession and distribution of the substance were kept 
on the premises. Shaw’s affidavit further stated that the property 
was under the control of Fitch or his mother, Patricia M. Fitch. 

The affidavit also stated that 

within the last thirty (30) days, this investigator [Shaw] 
has been observing individuals frequenting the address at 
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1163 Grant Street, Blair, Washington County, Nebraska, 
and that these persons are known to have been arrested in 
the past for drug violations. That on or about March 21, 
1996, there was a trash pickup at 1163 Grant Street. 
Suspected marijuana stems were found in a trash bag. 
Documents verified the contents were from 1163- Grant 
Street. There was a second trash pickup on or about March 
28, 1996, at 1163 Grant Street and marijuana seeds and 
stems were fund [sic] along with a box of sandwich bags, 
zig zag papers, and other zip lock bags that had the odor 
of marijuana in them. The items that were seized are com- 
monly used for the illegal use and/or sale of controlled 
substances. Documents in the trash bag showed this trash 
bag was from 1163 Grant Street, Blair, Nebraska. That on 
April 11, 1996, a third trash pickup was conducted at 1163 
Grant Street where several marijuana seeds, stems and a 
marijuana roach was [sic] found. There was also a zip lock 
baggy that contained a green leafy substance suspected to 
be marijuana leaves. A document sent to Patrick Fitch at 
1163 Grant Street was also found. 

Also found was a handwritten piece of paper that had 
the names [A__, D__, B__, and M__] on it. There were 
dollar amounts beside each name. Those dollar amounts 
were crossed out and new (lesser) amounts were then writ- 
ten next to the original figures. From intelligence infor- 
mation, [D__] is the name used by [name omitted]. This 
investigator has knowledge that [name omitted] has been 
arrested at lease [sic] two (2) times for drug violations. 
[Name omitted’s] vehicle has also been observed at the 
Fitch residence within the past week. It is this investiga- 
tor’s belief that the name [A__] refers to [name omitted]. 
[Name omitted] has also been arrested by this investigator 
for drug violations, and he has been observed entering and 
leaving the Fitch residence within the past month. 

A further trash pickup was attempted on April 4, 1996, 
however, no trash was found in the trash containers at that 
time. 

WHEREFORE, [Shaw] prays that a search warrant may 
issue according to law. 
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Based on Shaw’s affidavit, a search warrant was issued on 
April 12, 1996, by the clerk magistrate of the county court, who 
found probable cause to believe that sufficient grounds existed 
for the issuance of the warrant. The facts contained in Shaw’s 
affidavit were incorporated into the body of the search warrant. 
At the suppression hearing, Shaw testified that he went to the 
clerk magistrate because the county judge was not available at 
the time. The last sentence of the search warrant read: “This 
warrant shall be served (daytime) (any time).” The word “day- 
time” was scratched out, and the initials of Shaw and the clerk 
magistrate were placed just below the scratched-out word. 

Seven days later, on April 19, 1996, at approximately 10 
p.m., Shaw, accompanied by a canine unit and five police offi- 
cers, served the warrant upon Fitch’s 61-year-old mother, as 
Fitch was not home when the officers first arrived. During the 
execution of the search warrant, the officers found marijuana, a 
scale, cash, and other items of evidence which were offered and 
received, over Fitch’s objection, at trial. 

Prior to trial, Fitch filed a motion to suppress all evidence 
obtained pursuant to the search warrant and a separate motion 
to suppress any statements he had given to police, arguing that 
the warrant was issued and executed in violation of his statutory 
and constitutional rights because he had an expectation of pri- 
vacy in his garbage, because the warrant was issued by a clerk 
magistrate without a showing that a judge was not available to 
issue the warrant, and because the warrant was executed at 
night. In overruling Fitch’s motions to suppress, the trial court 
found that Fitch had no reasonable expectation of privacy in his 
garbage that was made accessible to the public, that the author- 
ity of the clerk magistrate to issue a search warrant is presumed 
unless a contrary showing is made, and that the affidavit sup- 
ported a reasonable inference that the public interest justified 
nighttime service of the warrant. The trial court made no sepa- 
rate findings with respect to whether Fitch’s statements were 
freely and voluntarily given to police. Fitch was subsequently 
convicted of unlawful possession of a controlled substance with 
intent to deliver, and he timely appealed. We then granted 
Fitch’s petition to bypass the Nebraska Court of Appeals and 
transferred the case to our docket. 
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SCOPE OF REVIEW 

A trial court’s ruling on a motion to suppress, apart from 
determinations of reasonable suspicion to conduct investigatory 
stops and probable cause to perform warrantless searches, is to 
be upheld on appeal unless its findings of fact are clearly erro- 
neous. In making this determination, an appellate court does not 
reweigh the evidence or resolve conflicts in the evidence, but, 
rather, recognizes the trial court as the finder of fact and takes 
into consideration that it observed the witnesses. State v. Chitty, 
253 Neb. 753, 571 N.W.2d 794 (1998); State v. Aguirre-Rojas, 
253 Neb. 477, 571 N.W.2d 70 (1997). 

Regarding questions of law, an appellate court is obligated to 
reach a conclusion independent of determinations reached by 
the trial court. State v. White, 254 Neb. 566, 577 N.W.2d 741 
(1998); State v. Marshall, 253 Neb. 676, 573 N.W.2d 406 
(1998). 


ASSIGNMENTS OF ERROR 

Restated, Fitch claims that the trial court erred in (1) finding 
that there were facts or circumstances in the affidavit justifying 
a nighttime search of his residence, (2) concluding that the clerk 
magistrate had the authority to issue the search warrant absent 
a showing in the affidavit or the warrant that no judge was avail- 
able in the county to issue the search warrant, and (3) conclud- 
ing that he did not have a reasonable expectation of privacy in 
his garbage that was set out for collection by his garbage- 
removal service. Because our resolution of Fitch’s first assigned 
error is dispositive, we do not analyze either of the other 
assigned errors. 


ANALYSIS 


NIGHTTIME SEARCH 
In his first assignment of error, Fitch asserts that no facts or 
circumstances in Shaw’s affidavit justified executing the search 
warrant at night and, thus, that the physical evidence seized pur- 
suant to the search warrant should have been suppressed. Neb. 
Rev. Stat. § 29-814.04 (Reissue 1995) requires that the body of 
the search warrant 
shall direct that it be served in the daytime unless the mag- 
istrate or judge is satisfied that the public interest requires 
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that it should not be so restricted, in which case the war- 
rant may direct that it may be served at any time. . . . For 
purposes of this section, daytime shall mean the hours 
from 7 a.m. to 8 p.m. according to local time. 

We were called upon to construe this portion of § 29-814.04 
in State v. Paul, 225 Neb. 432, 405 N.W.2d 608 (1987). In State 
v. Paul, the record revealed that a local police officer was 
attempting to serve a warrant on an individual named 
“Florentino Robles” at Robles’ father’s home in Lexington, 
Nebraska. Robles’ father advised the officer that Robles was at 
the residence of the defendant, Paul. Approximately 10 minutes 
later on December 2, 1985, the officer went to the defendant’s 
house and knocked on the north door. A white male answered 
the front door at approximately 10:15 p.m., and the officer 
asked the individual if a Florentino Robles was at the residence. 
This individual advised that Robles was not at the house; how- 
ever, while talking with the individual, the investigating officer 
detected a strong odor of burnt marijuana coming from inside 
the residence. The officer left the residence and, shortly there- 
after, placed this information in an affidavit in support of a 
search warrant. Shortly after midnight on December 3, the offi- 
cer took the affidavit to the county judge and obtained a search 
warrant that authorized entry onto the defendant’s premises 
““At Any Time.’” Jd. at 433, 405 N.W.2d at 610. The search 
warrant was served at about 2:20 a.m. on December 3. The evi- 
dence seized during the search provided the basis for the 
defendant’s convictions. 

On appeal, we determined that an affidavit in support of a 
search warrant need not contain a separate statement of facts 
showing why the public interest requires that the warrant be 
served at night in order for the nighttime search to be valid. See 
id. Instead, we concluded that “ ‘[i]f the affidavit, read in a com- 
mon sense manner and as a whole reasonably supports the 
inference that the interests of justice are best served by the 
authorization of nighttime service, provision for such service in 
the warrant is proper.’” Jd. at 435, 405 N.W.2d at 610 (quoting 
People v. Mardian, 47 Cal. App. 3d 16, 121 Cal. Rptr. 269 
(1975), disapproved on other grounds, People v. Anderson, 43 
Cal. 3d 1104, 742 P.2d 1306, 240 Cal. Rptr. 585 (1987)). 
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Because the affidavit stated that an investigator smelled burnt 
marijuana emanating from the home at 10:15 p.m., approxi- 
mately 2 hours prior to the issuance of the search warrant, we 
determined that sufficient facts were stated to justify a night- 
time search. We reasoned that the odor of burnt marijuana sup- 
ports the inference that marijuana is being consumed and 
destroyed and that it is clearly in the public interest to prevent 
the destruction of contraband which evidences criminal activity. 
We went on to state that had the investigating officer waited 
until morning to conduct the search, it was possible that all of 
the marijuana would have been burned up. Thus, the officer 
took the only course available to him—he obtained a warrant 
for a nighttime search. See State v. Paul, supra. 

However, in State v. Paul, we clearly pointed out that the affi- 
davit in support of a search warrant must contain facts which 
show the reviewing judicial officer that the public interest 
requires nighttime service. Quoting from Henry v. State, 373 
A.2d 575 (Del. 1977), we stated: 

“The elements of the requisite ‘satisfaction’ and the docu- 

mentation thereof are not announced in the statute but, 

clearly, something more is required than the Alice-in- 

Wonderland explanation offered by the State; namely, 

issuance of the warrant shows that the magistrate was sat- 

isfied because he would not have issued it if he were not.” 
State v. Paul, 225 Neb. at 434-35, 405 N.W.2d at 610. 

With the foregoing in mind, we review Shaw’s affidavit to 
determine whether it states facts sufficient to justify the night- 
time search of the Fitch residence. Although Shaw avers that 
within the last 30 days there had been “persons . . . known to 
have been arrested in the past for drug violations” frequenting 
the Fitch residence and that there was some evidence supporting 
a suspicion of drug activity found in searches of the Fitch trash 
bags on March 21 and 28 and April 11, 1996, the affidavit con- 
tained no facts that would support an inference that contraband 
was being disposed of, removed, or hidden in such a manner 
that nighttime service was required. In fact, the search warrant 
was served on Fitch 7 days after it had been issued on April 12. 

If the provisions of § 29-814.04 are to have any meaning rel- 
ative to nighttime searches, more must be shown to reviewing 
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judicial officers than was offered in this case. The privacy of cit- 
izens in their homes, secure from unreasonable nighttime intru- 
sions, is a right of vast importance, as demonstrated by the pro- 
visions of § 29-814.04. We, therefore, hold that a factual basis 
supporting a nighttime search is required as a prerequisite to the 
issuance of a warrant authorizing a nighttime search under 
§ 29-814.04. Because no such factual basis existed in the pres- 
ent case, issuance of the search warrant authorizing entry of the 
- premises “at any time” was in error. 


Goop FAITH EXCEPTION 

However, even when a search warrant is issued in violation 
of § 29-814.04, we must consider whether the executing offi- 
cers acted in good faith under United States v. Leon, 468 US. 
897, 104 S. Ct. 3405, 82 L. Ed. 2d 677 (1984), as adopted in 
State v. Reeder, 249 Neb. 207, 543 N.W.2d 429 (1996), cert. 
denied 519 U.S. 1006, 117 S. Ct. 506, 136 L. Ed. 2d 397, in 
serving the warrant at night. We do not limit the good faith 
exception, first articulated in United States v. Leon, supra, to 
violations of the U.S. Constitution. The rationale for conducting 
a Leon good faith exception analysis is equally applicable 
whether a search warrant is found to be defective under 
§ 29-814.04 or whether the invalidity of the search warrant is 
based on a lack of probable cause. The good faith exception 
provides that evidence obtained by officers acting in reasonable 
good faith reliance on a search warrant issued by a neutral and 
detached magistrate that is later found to be invalid is nonethe- 
less admissible. State v. Reeder, supra. The test for reasonable 
reliance on a search warrant is an objective standard of reason- 
ableness which requires officers to have a reasonable knowl- 
edge of what the law prohibits. Jd. The law prohibits nighttime 
service of a search warrant unless the affidavit supports the rea- 
sonable inference that the public interest is best served by night- 
time service. See State v. Paul, 225 Neb. 432, 405 N.W.2d 608 
(1987). Suppression of the evidence remains appropriate if the 
warrant is so facially deficient that the executing officer cannot 
reasonably presume it to be valid. State v. Reeder, supra. 

Other jurisdictions, in circumstances where no factual basis 
supports the issuance of a warrant for a nighttime search, have 
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held that the United States v. Leon good faith exception does not 
apply. Richardson v. State, 314 Ark. 512, 863 S.W.2d 572 
(1993) (citing Hall v. State, 302 Ark. 341, 789 S.W.2d 456 
(1990)); Rodriguez v. Superior Court (People), 199 Cal. App. 3d 
1453, 245 Cal. Rptr. 617 (1988). In Hall v. State, supra, the 
Arkansas Supreme Court, noting the use of an objective stan- 
dard, reasoned that the good faith exception was not applicable 
because a reasonably well-trained officer would know that a 
nighttime search made without stating an underlying need for a 
nighttime search in the supporting affidavit is illegal despite the 
issuing magistrate’s authorization. Likewise, in Rodriguez y. 
Superior Court (People), supra, the court held that for purposes 
of the good faith exception, an officer, who was the affiant in the 
affidavit submitted to secure the search warrant, could not 
objectively rely on the validity of a nighttime endorsement in a 
search warrant when he knew or should have known that no 
facts were set forth in the affidavit to show that nighttime ser- 
vice was necessary and when he knew that the drug operation he 
expected to expose was ongoing. We are persuaded by the rea- 
soning of these courts and conclude that where no factual basis 
supports the issuance of a warrant for a nighttime search, the 
good faith exception, articulated in United States v. Leon, supra, 
is not applicable. The standard underlying the § 29-814.04 good 
faith exception is whether the officer(s) had a good faith belief 
that the affidavit submitted in support of obtaining the search 
warrant stated facts sufficient to justify a nighttime search, not 
whether the officer(s) had a good faith belief that probable 
cause existed for the issuance of the search warrant. 

In the instant case, since the affidavit in support of the war- 
rant, which was incorporated in the body of the search warrant, 
did not contain facts showing a need for a nighttime search of 
the Fitch residence, Shaw, the affiant of the affidavit, and the 
other officers were entirely unreasonable in believing that the 
warrant could be properly served during the nighttime, 7 days 
after the issuance of the warrant. As previously noted, the affi- 
davit utterly failed to set forth any facts that would have given 
the officers reasonable cause to believe that any of the items 
specified in the search warrant would be disposed of, removed, 
or hidden before daylight, factors thereby justifying nighttime 


118 255 NEBRASKA REPORTS 


service of the warrant. Therefore, because the affidavit in sup- 
port of the warrant, which was incorporated in the body of the 
search warrant, was so facially deficient relative to the need for 
a nighttime search that the executing officers could not reason- 
ably presume it to be valid, we determine that the good faith 
exception is not applicable and, thus, that the trial court clearly 
erred in denying Fitch’s motion to suppress the evidence seized 
pursuant to the search warrant. 


OTHER EVIDENCE OF GUILT 

Finally, because it is clear that Fitch was convicted upon 
erroneously admitted evidence, we must determine whether 
there was evidence of Fitch’s guilt other than that which was 
seized pursuant to the invalid search warrant. The record reveals 
that the only evidence of Fitch’s guilt, other than that which was 
seized pursuant to the invalid warrant, was a statement that 
Fitch gave to the police at approximately 12:20 a.m. on April 
20, 1996. The evidence established that Fitch returned to the 
residence shortly after the police arrived and that Fitch was pres- 
ent when the officers executed the search warrant. During the 
course of the search, the officers found and seized a metal con- 
tainer in Fitch’s bedroom containing several bags of marijuana, 
a scale, a ledger, and rolled-up money. Subsequent to this dis- 
covery, Fitch was arrested. After booking Fitch and giving him 
Miranda warnings, the police then proceeded to question Fitch 
at the police station. Immediately after giving the Miranda 
warnings, the investigating officer explained the probable cause 
for the arrest, to which Fitch replied, “Well it looks like you got 
me good.” Fitch then gave a handwritten statement to the police 
incriminating himself with respect to the seized marijuana and 
other items of evidence. The issue we must resolve is whether 
Fitch’s custodial statement is admissible evidence or whether 
the evidence should have been suppressed because it was the 
product of the illegal search, or, as condemned by Wong Sun v. 
United States, 371 U.S. 471, 487, 83 S. Ct. 407, 9 L. Ed. 2d 441 
(1963), the “ ‘fruit of the poisonous tree.’ ” 

In Wong Sun v. United States, the U.S. Supreme Court 
required exclusion not only of evidence directly produced by a 
constitutionally invalid search but also of evidence indirectly 
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derived from the unconstitutional search. State v. Abdouch, 230 
Neb. 929, 434 N.W.2d 317 (1989). Reference to “fruit of the 
poisonous tree” in Wong Sun vy. United States, supra, is a con- 
demnation of the government’s subsequent exploitation of a 
prior violation of a defendant’s constitutional rights. State v. 
Abdouch, supra. As noted previously, a violation of a defend- 
ant’s important rights under § 29-814.04 is no less deserving of 
appropriate application of the exclusionary rule. Whether evi- 
dence is the derivative product of an invalid search turns on the 
question whether the evidence was obtained by exploitation of 
the illegal search or, instead, by means sufficiently distinguish- 
able to be purged of the taint of the illegal search. See State v. 
Abdouch, supra. 
“In the typical case in which the defendant was present 
when incriminating evidence was found in an illegal 
search . . . it is apparent that there has been an ‘exploita- 
tion of that illegality’ when the police subsequently ques- 
tion the defendant about that evidence or the crime to 
which it relates. This is because ‘the realization that the 
“cat is out of the bag” plays a significant role in encour- 
aging the suspect to speak.’ 


“. . . [I]t is crystal clear that giving the defendant the 
Miranda warnings will not break the causal chain between 
an illegal search and a subsequent confession. . . .” 

Id. at 945-46, 434 N.W.2d at 327-28 (quoting 4 Wayne R. 
LaFave, Search & Seizure, a Treatise on the Fourth 
Amendment, § 11.4(c) (2d ed. 1987)). 

Based on the foregoing, despite the fact that the Miranda 
warnings were given to Fitch before he gave his statement to the 
police, because Fitch was present when incriminating evidence 
was found in the illegal search of his residence, Fitch undoubt- 
edly recognized the futility of remaining silent when he gave a 
written statement further incriminating himself with respect to 
the seized marijuana. See State v. Abdouch, supra. Thus, we 
conclude that Fitch’s custodial statement was obtained as an 
exploitation of the invalid search and seizure of evidence at his 
residence, thereby rendering his custodial statement a “fruit of 
the poisonous tree.” Wong Sun v. United States, supra. Because 
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Fitch properly filed a motion to suppress the statement and 
because there is no evidence of Fitch’s guilt other than that 
which was seized pursuant to the invalid warrant, we determine 
that Fitch’s conviction should be reversed and this cause 
remanded to the district court with directions to vacate Fitch’s 
conviction and dismiss the charge against him. 


CONCLUSION 
For these reasons, the judgment below is reversed and this 
cause is remanded to the district court with directions to vacate 
Fitch’s conviction and dismiss the charge against him. 


REVERSED AND REMANDED WITH DIRECTIONS 
TO VACATE AND DISMISS. 


EvELyNn A. O’CONNOR, APPELLEE, V. DAVID A. KAUFMAN 
AND VIRGINIA L. KAUFMAN, APPELLANTS. 
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WHitE, C.J. 

The question in this case is whether an order sustaining a 
motion for partial summary judgment, which grants a perma- 
nent injunction but reserves the issue of monetary damages for 
later disposition, is a final, appealable order pursuant to Neb. 
Rev. Stat. § 25-1902 (Reissue 1995). 

Evelyn A. O’Connor initially filed suit in Scotts Bluff 
County District Court, alleging ownership of an implied ease- 
ment for the use of a water well located on David A. Kaufman 
and Virginia L. Kaufman’s property. The Kaufmans responded 
by filing a motion for summary judgment, which the district 
court sustained. O’Connor appealed to the Nebraska Court of 
Appeals, and the appeal was transferred to the Nebraska 
Supreme Court. See Neb. Rev. Stat. § 24-1106(3) (Reissue 
1995). On appeal, we reversed the district court’s judgment and 
remanded the cause for trial. See O’Connor v. Kaufman, 250 
Neb. 419, 550 N.W.2d 902 (1996). 

On remand, O’Connor filed a second amended petition and 
again claimed an interest in the Kaufmans’ real property, this 
time via an implied easement from a former use. O’Connor 
prayed for an order adjudging her the owner of an implied ease- 
ment on the Kaufmans’ land for use of the well, enjoining the 
Kaufmans to reinstate the well, permanently enjoining the 
Kaufmans from interfering with O’Connor’s use of the well, 
and awarding O’ Connor $12,811.73 in damages. O’ Connor also 
filed a motion for partial summary judgment relative to the exis- 
tence of the implied easement, specifically requesting an order 
that would decide each issue except for monetary damages. The 
Kaufmans responded by denying the existence of an implied 
easement and alleged that if any type of an implied easement 
existed, such an easement had been abandoned by O’Connor’s 
actions. The district court sustained O’Connor’s motion for par- 
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tial summary judgment and further ordered that “the remaining 
issues for trial, those of damages, will be heard by the court as 
they have been previously scheduled.” 

When the district court granted O’Connor’s motion and 
scheduled the damages issue for trial, the Kaufmans filed a 
motion for new trial, which the court denied. The Kaufmans 
then filed an appeal with the Court of Appeals, and the court 
denied jurisdiction for lack of a final, appealable order. See 
O’Connor v. Kaufman, 6 Neb. App. 382, 574 N.W.2d 513 
(1998). The Kaufmans subsequently filed a petition for further 
review, and on September 26, 1997, this court requested the 
parties to brief the issue of whether this court has jurisdiction 
over the appeal. 

Neb. Rev. Stat. § 25-1911 (Reissue 1995) provides for appel- 
late review of final orders. A final order is defined as “{a]n order 
affecting a substantial right in an action, when such order in 
effect determines the action and prevents a judgment, and an 
order affecting a substantial right made in a special proceeding, 
or upon a summary application in an action after judgment . . 
.”” § 25-1902. Essentially, then, there are three types of final 
orders which may be reviewed on appeal. The three types are 
(1) an order which affects a substantial right in an action and 
which determines the action and prevents a judgment, (2) an 
order affecting a substantial right made during a special pro- 
ceeding, and (3) an order affecting a substantial right made on 
summary application in an action after judgment is rendered. 
State v. Jacques, 253 Neb. 247, 570 N.W.2d 331 (1997); Rohde 
v. Farmers Alliance Mut. Ins. Co., 244 Neb. 863, 509 N.W.2d 
618 (1994). This case potentially involves either the first or the 
second category of final, appealable orders. 

To constitute a final, appealable order under the first cate- 
gory, the case must involve an order which affects a substantial 
right in an action and which determines the action and prevents 
a judgment. In Rohde, supra, we stated: 

To be a “final order” under the first type of reviewable 
order, an order must dispose of the whole merits of the 
case and must leave nothing for further consideration of 
the court, and thus, the order is final when no further 
action of the court is required to dispose of the pending 
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cause; however, if the cause is retained for further action, 

the order is interlocutory. 
244 Neb. at 868-69, 509 N.W.2d at 623. See, also, Olsen v. 
Olsen, 248 Neb. 393, 397, 534 N.W.2d 762, 765 (1995) (hold- 
ing that “[t]o be final, an order must dispose of the whole mer- 
its of the case. When no further action of the court is required 
to dispose of a pending cause, the order is final. If the cause is 
retained for further action, the order is interlocutory”). 

In the case at bar, the order granting the motion for partial 
summary judgment resolved the permanent injunction issue but 
left unresolved the monetary damages issue; thus, the order did 
not dispose of the whole case. As a consequence, the order did 
not determine the action and prevent a judgment and, in turn, is 
not a final, appealable order under the first category. See, Burke 
v. Blue Cross Blue Shield, 251 Neb. 607, 558 N.W.2d 577 
(1997); Larsen v. Ralston Bank, 236 Neb. 880, 464 N.W.2d 329 
(1991); Voyles v. DeBrown Leasing, Inc., 222 Neb. 250, 383 
N.W.2d 36 (1986); Blankenship v. Omaha P. P. Dist., 195 Neb. 
170, 237 N.W.2d 86 (1976). 

To constitute a final, appealable order under the second cate- 
gory, the order must affect a substantial right made during a 
special proceeding. Jacques, supra; Rohde, supra. That a sub- 
stantial right is involved in this case goes without saying. 
However, the more pertinent question is whether an order grant- 
ing a motion for partial summary judgment involves a “special 
proceeding.” Jarrett v. Eichler, 244 Neb. 310, 506 N.W.2d 682 
(1993). In In re Interest of R.G., 238 Neb. 405, 412, 470 N.W.2d 
780, 787 (1991), we stated that 

“[a] special proceeding within the meaning of the statute 
defining a final order must be one that is not an action and 
is not and cannot be legally a step in an action as part of 
it. None of the many steps or proceedings necessary or 
permitted to be taken in an action to commence it, to join 
issues in it, and conduct it to a final hearing and judgment 
can be a special proceeding within the terms of the statute. 
A special proceeding may be connected with an action in 
the sense that the application for the benefit of it and the 
other papers and orders concerning it may be filed in the 
case where the record of the filings in the action are [sic] 


124 255 NEBRASKA REPORTS 


made—as for instance garnishment or attachment—but it 
is not an integral part of or a step in the action or as it is 
sometimes referred to in such a situation a part of the 
‘main case.’.. .” 
(Quoting Rehn v. Bingaman, 157 Neb. 467, 59 N.W.2d 614 
(1953) (Boslaugh, J., concurring).) We have also stated that an 
“action” involves prosecuting the alleged rights between the par- 
ties and ends in a final judgment, whereas a special proceeding 
does not. State v. Jacques, supra; In re Interest of R.G., supra. 

We find that a motion for partial summary judgment is not an 
“action,” as the grant or denial of such a motion does not end in 
a final judgment. One or several issues still remain for adjudi- 
cation. Nonetheless, while a motion for partial summary judg- 
ment is not in and of itself an “action,” such an order is merely 
a step or proceeding within the overall action. The grant of a 
motion for partial summary judgment merely resolves one or 
several of the issues involved in the entire action or the “main 
case.” In re Interest of R.G., supra. A motion for partial sum- 
mary judgment is not a special remedy or a special application 
to the court, as is a special proceeding, but, rather, is merely one 
particular tool that may be used to resolve certain issues in the 
case. Therefore, we find that the district court’s order was not a 
final, appealable order under the second category because the 
motion for partial summary judgment did not involve a special 
proceeding. 

The Kaufmans asserted during oral argument that our hold- 
ing in Currie v. Chief School Bus Serv., 250 Neb. 872, 553 
N.W.2d 469 (1996), supports the proposition that the grant of a 
motion for partial summary judgment is a special proceeding. 
Comparing the facts herein with those in Currie demonstrates 
the distinction between the two cases. The issue here is whether 
the grant of a motion for partial summary judgment constitutes 
a final order, while Currie dealt with a grant of summary judg- 
ment on the plaintiffs’ entire claim, leaving only defendant’s 
counterclaim pending. In Currie, the plaintiffs’ claim was fully 
adjudicated and there was nothing left to be decided. Currie did 
not address whether the grant of a motion for partial summary 
judgment constitutes a “special proceeding” because the sum- 
mary judgment in Currie was not partial, but, rather, complete. 
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Currie also quotes Otteman v. Interstate Fire & Cas. Co., 
Inc., 171 Neb. 148, 105 N.W.2d 583 (1960), for the proposition 
that “‘[t]here can be little doubt that the summary judgment 
process as defined by statute is a special proceeding.’ ” Currie, 
250 Neb. at 881, 553 N.W.2d at 475. In Otteman, the defendant 
filed a motion for summary judgment which the district court 
granted, dismissing the plaintiff’s petition. Plaintiff subse- 
quently filed a motion for new trial, which the court granted. 
Defendant appealed from the order sustaining plaintiff’s motion 
for new trial. The issue on appeal was whether the order vacat- 
ing the summary judgment and granting the new trial was a 
final, appealable order. In resolving this issue, the Otteman 
court made the bald assertion that the summary judgment pro- 
cess is a special proceeding. However, the remainder of the 
opinion regarding final, appealable orders addressed whether a 
substantial right had been affected, not special proceedings. 
Nowhere in the court’s opinion can this court glean any indica- 
tion that the Otteman court was suggesting that an order grant- 
ing a motion for partial summary judgment is a special pro- 
ceeding. More importantly, the issue in Otteman was wholly 
dissimilar to the issue in the case at bar. Otteman addressed 
whether an order sustaining a motion for new trial and vacating 
a prior order granting a motion for summary judgment was a 
final, appealable order, whereas the case at bar addresses a 
motion for partial summary judgment. Therefore, we find that 
as in Currie, Otteman lends no support to the Kaufmans’ con- 
tention that a motion for partial summary judgment constitutes 
a special proceeding. 

To the extent that Currie, supra; Otteman, supra; and any 
other case holds that a summary judgment proceeding is a 
special proceeding, those cases are hereby limited in applica- 
tion to situations involving motions for summary judgment and 
not those situations involving motions for partial summary 
judgment. 

In addition, Currie also cites In re Interest of R.G., 238 Neb. 
405, 470 N.W.2d 780 (1991), as listing Grantham v. General 
Telephone Co., 187 Neb. 647, 193 N.W.2d 449 (1972), as a case 
holding that the summary judgment process involves a special 
proceeding. In re Interest of R.G. does, in fact, cite Grantham as 
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a case holding that a motion for summary judgment is a special 
proceeding. However, upon reading Grantham, it is clear that 
the In re Interest of R.G. court overlooked the facts present in 
that case. 

In Grantham, the plaintiffs alleged that the defendants con- 
structed a building next to the plaintiffs’ existing building, caus- 
ing physical damage and loss of business profits. The defend- 
ants answered generally and moved for summary judgment. In 
the recitation of the facts, the Grantham court stated, “The dis- 
trict court sustained the motions for summary judgments on the 
issue of physical damage. On the issue of lost profits, however, 
the court overruled the motions. The journal order stated that 
liability on the latter issue remained a jury question as to all 
defendants.” Grantham, 187 Neb. at 647, 193 N.W.2d at 450. In 
determining that the matter was not a final, appealable order, 
the court stated that “[o]rdinary burdens of trial are insufficient 
for us to classify an otherwise interlocutory or partial summary 
judgment with orders that affect substantial rights.” (Emphasis 
supplied.) Id. at 648, 193 N.W.2d at 450. However, nowhere in 
Grantham did the court suggest that the grant of the motion for 
partial summary judgment was a special proceeding. As such, 
Currie’s reliance on Grantham is misplaced, considering the 
fact that Grantham did not involve a motion for summary judg- 
ment, but, rather, a motion for partial summary judgment where 
the court rejected the matter for lack of a final, appealable order. 
Therefore, to the extent that Jn re Interest of R.G. suggests that 
Grantham held that the grant of a motion for partial summary 
judgment is a special proceeding, In re Interest of R.G. is hereby 
disapproved. 

The conclusion we reach today is supported by numerous 
cases in which we have consistently refused jurisdiction for 
want of a final, appealable order in situations nearly identical to 
the case at bar. For example, in Hart v. Ronspies, 181 Neb. 38, 
146 N.W.2d 795 (1966), we denied jurisdiction where the dis- 
trict court rendered partial summary judgment for plaintiff on 
the issue of defendant’s negligence but reserved for trial the 
issues of contributory negligence, proximate cause, and dam- 
ages. Similarly, in Grantham, supra, we denied jurisdiction 
where the district court sustained a motion for partial summary 
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judgment on the issue of physical damage to property but 
reserved the issue of lost business profits. Likewise, in Wicker 
v. Waldemath, 238 Neb. 515, 471 N.W.2d 731 (1991), we denied 
jurisdiction where the district court sustained a motion for par- 
tial summary judgment on the issue of ejectment but retained 
the issue of rents and profits for later resolution. In Olsen v. 
Olsen, 248 Neb. 393, 534 N.W.2d 762 (1995), we denied juris- 
diction where the district court sustained a motion for partial 
summary judgment, quieting title to mineral rights, but reserved 
the accounting or damages issue. Most recently, in Burke v. 
Blue Cross Blue Shield, 251 Neb. 607, 558 N.W.2d 577 (1997), 
we denied jurisdiction where the district court entered partial 
summary judgment on the issue of the defendants’ liability but 
retained the issue of damages for later disposition. See, e.g., 
Burroughs Corp. v. James E. Simon Constr. Co., 192 Neb. 272, 
220 N.W.2d 225 (1974) (stating that partial summary judgment, 
being in nature of interlocutory order, is not final order or judg- 
ment which is appealable). See, also, McCoy v. Hines, Nos. 495, 
497, 1990 WL 155771 (Ohio App. Oct. 17, 1990) (unpublished 
opinion) (holding that order granting permanent injunction that 
established easement over undedicated roadway but reserved 
adjudication of damages for later disposition was not final, 
appealable order). 

The order granting the motion for partial summary judgment 
was not final and appealable. Therefore, the Court of Appeals 
lacked jurisdiction to address the Kaufmans’ appeal and cor- 
rectly refused to address the issue. We affirm the determination 
of the Court of Appeals. 

AFFIRMED. 

CAPORALE, J., concurring. 

I agree with the majority’s judgment but write separately to 
clarify that no special proceeding was involved in Currie v. 
Chief School Bus Serv., 250 Neb. 872, 553 N.W.2d 469 (1996); 
the summary judgment was final and appealable because it 
affected a substantial right in an action by determining the 
action insofar as the plaintiff’s cause was concerned. 

I also wish to make reference to two other cases which help 
define the circumstances under which a so-called partial sum- 
mary judgment is final and appealable. Perhaps the most suc- 
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cinct statement of the underlying principle is found in Larsen v. 
Ralston Bank, 236 Neb. 880, 883, 464 N.W.2d 329, 332 (1991): 
“Whether a partial summary judgment is a final and appealable 
order depends upon its effect.” As the judgment in Larsen made 
factual findings but did not adjudicate the case, it was held to 
not be final and appealable. Conversely, the so-called partial 
summary judgment in Blankenship v. Omaha P. P. Dist., 195 
Neb. 170, 237 N.W.2d 86 (1976), dismissing the suit which had 
been brought on behalf of a purported class without prejudice to 
the individual plaintiff to sue on his own behalf, was held to be 
final and appealable, as it determined the merits of the individ- 
ual plaintiff’s claim to represent the class and thus directly 
affected much of the relief he sought. 

I have used the term “so-called” because it would seem that 
no judgment which fully adjudicates a matter can accurately be 
described as partial. In any event, as noted in my concurrence in 
Larsen, supra, given the grave consequence of a mistaken deter- 
mination by a party that a summary judgment, partial or other- 
wise, is not appealable, it is to be anticipated that litigants will 
appeal prematurely rather than run the risk of not being able to 
appeal at all. The parties’ interests here would have been better 
served had the Kaufmans filed a motion for new trial and the 
trial court delayed ruling thereon until the matter of damages 
had been finally adjudicated. Then all questions, if any, could 
have been appealed at one time. 

STEPHAN, J., joins in this concurrence. 


MARLINE CROUCH, APPELLEE, V. GOODYEAR TIRE & RUBBER 
COMPANY AND TRAVELERS INSURANCE, DEFENDANTS AND 
THIRD-PARTY PLAINTIFFS, APPELLEES, AND STATE OF NEBRASKA, 
SECOND INJURY FUND, THIRD-PARTY DEFENDANT, APPELLANT. 
582 N.W. 2d 356 


Filed July 24, 1998. No. S-97-1042. 


1. Workers’ Compensation: Appeal and Error. Pursuant to Neb. Rev. Stat. § 48-185 
(Reissue 1993), an appellate court may modify, reverse, or set aside a Workers’ 
Compensation Court decision only when (1) the compensation court acted without or 
in excess of its powers; (2) the judgment, order, or award was procured by fraud; (3) 
there is not sufficient competent evidence in the record to warrant the making of the 
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order, judgment, or award; or (4) the findings of fact by the compensation court do 
not ope deal the order or award. 

2. __:____. Upon appellate review, the findings of fact made by the trial judge of the 

Workers’ ers’ Compensation Court have the effect of a jury verdict and will not be dis- 

turbed unless clearly wrong. 

____: ____.. With respect to questions of law in workers’ compensation cases, an 

appellate court is obligated to make its own determination. 

4. Workers’ Compensation: Jurisdiction: Statutes. As a statutorily created court, the 
Workers’ Compensation Court is a tribunal of limited and special jurisdiction and has 
only such authority as has been conferred upon it by statute. 

5. Workers’ Compensation: Second Injury Fund: Proof. Under Neb. Rev. Stat. 
§ 48-128 (Reissue 1993), recovery from the Second Injury Fund requires proof by a 
preponderance of the evidence of (1) a prior permanent partial disability; (2) a sec- 
ond or subsequent injury which is compensable, causing permanent disability; and 
(3) the combination of permanent disabilities existing after such second or subse- 
quent injury which is substantially greater in degree or percentage than permanent 
disability considered by itself. 

6. Workers’ Compensation: Second Injury Fund: Proof: Liability. The employer 
bears the burden of proving liability on the part of the Second Injury Fund because, 
absent the provisions of Neb. Rev. Stat. § 48-128 (Reissue 1993), the employer 
would be liable for all of the injury sustained by an employee arising out of and in 
the course of employment. 


Appeal from the Nebraska Workers’ Compensation Court. 
Affirmed. 


Don Stenberg, Attorney General, and John R. Thompson for 
appellant. 


Anne E. Winner, of Keating, O’ Gara, Davis & Nedved, P.C., 
for appellees Goodyear and Travelers. 


WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD, 
STEPHAN, and McCorMACK, JJ. 


STEPHAN, J. 

In this appeal, the State of Nebraska contends that the 
Workers’ Compensation Court erred in finding the Second 
Injury Fund (the Fund) responsible for a portion of workers’ 
compensation benefits awarded to Marline Crouch as a result of 
injuries she sustained while employed by Goodyear Tire & 
Rubber Company. Finding no error, we affirm. 


FACTUAL AND PROCEDURAL BACKGROUND 
Crouch began working for Goodyear in 1988. On April 3, 
1996, Crouch filed a petition seeking to recover workers’ com- 
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pensation benefits for injuries resulting from three work-related 
accidents: (1) in September 1990, a ruptured tendon of the bicep 
muscle superimposed on preexisting rotator cuff syndrome and 
subacromial impingement syndrome; (2) in January 1993, a 
twisted right knee in addition to preexisting “degenerative joint 
disease, medial compartment [of the same knee]”; and (3) in 
May 1994, “bilateral carpal tunnel syndrome from repetitive 
manual labor work activities.” Crouch earned approximately 
$360 per week at the time of the 1990 injury, $477 per week in 
1993, and $430 per week in 1994. 

Goodyear and Travelers Insurance, Goodyear’s workers’ 
compensation insurer, filed a general denial and a third-party 
petition against the Fund, which, pursuant to Neb. Rev. Stat. 
§ 48-128 (Reissue 1993), may be responsible for paying a por- 
tion of a workers’ compensation award in circumstances where 
the compensable injury is affected by a preexisting permanent 
partial disability. Goodyear and Travelers alleged: 

1. [Crouch] has alleged three separate work accidents 
during the course and scope of her employment with 
Goodyear .... 

2. Injuries and disabilities from the first two accidents 
may be sufficiently serious to exceed the statutory mini- 
mum of 25% loss of earning power or 90 weeks physical 
impairment, and those pre-existing conditions, when com- 
bined with [Crouch’s] claims in connection with her third 
accident of May 15, 1994, may create a substantially 
greater disabling condition then [sic] Crouch would have 
suffered with the last injury, considered alone. 

3.... [T]he Second Injury Fund is or may be liable for 
all or part of those claims; and the obligation of 
[Goodyear] and [Travelers Insurance] is limited to the dis- 
ability which would have resulted from the last injury 
alone, had there been no pre-existing conditions. 

A hearing before a single judge of the Workers’ 
Compensation Court was held on February 6, 1997. The judge 
granted Crouch’s motion to dismiss count I of her petition per- 
taining to the 1990 injury. The court received evidence consist- 
ing of medical records establishing that Crouch sustained the 
1990, 1993, and 1994 work-related injuries asserted in her peti- 
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tion. In addition, the court also received reports from Richard 
Metz, a rehabilitation counselor, and Alfred Marchisio, a certi- 
fied professional counselor. Metz and Marchisio agreed that (1) 
Crouch suffered from preexisting permanent conditions prior to 
the 1994 accident, (2) the preexisting permanent conditions 
would have been a hindrance to obtaining and maintaining 
employment had Goodyear not reemployed her, (3) the preex- 
isting permanent conditions resulted in a 35-percent loss of 
earning power to Crouch, and (4) the preexisting permanent 
conditions combined with the injuries resulting from the 1994 
accident rendered Crouch substantially greater disabled than 
she would have been considering the 1994 accident alone. The 
Fund did not object to the receipt of these reports, and the 
record contains no evidence contradicting the conclusions of 
Metz and Marchisio. ; 

In an award entered on April 2, 1997, the compensation court 
determined that Crouch was entitled to benefits for her 1993 
and 1994 injuries. For the 1993 injury, the court awarded 
Crouch $265 per week in temporary total disability benefits 
from January 16 through August 20, 1993, and November 8, 
1993, through March 1, 1994, a period of 47%; weeks. In addi- 
tion, the court awarded Crouch $265 per week for 64'4 weeks 
for a “30 per cent permanent functional impairment of her right 
leg.” With respect to the 1994 injury, the court determined that 
it occurred on May 18, 1994, when her bilateral carpal tunnel 
symptoms “were aggravated to the degree she interrupted her 
employment” and sought medical care. The court awarded 
Crouch $265 per week from the date of the accident “through 
the date of hearing and for so long in the future as she may 
remain permanently totally disabled.” In addition, the court 
determined that the “combination” of Crouch’s 1994 bilateral 
hand impairment and 1993 right-knee impairment “present the 
rare circumstance where the employee’s . . . ‘permanent disability 
shall be determined in accordance with the facts . . .’ pursuant 
to Nebraska R.R.S. §48-121(3) (1943, as amended).” The court 
found the pertinent facts concerning Crouch’s employability to 
be: (1) She was a 58-year-old widow who commenced employ- 
ment at Goodyear in 1988, (2) she completed the 11th grade but 
has no additional formal education or specialized training other 
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than on-the-job training at Goodyear, and (3) she sustained 
“significant multiple member impairments.” Based on these 
facts, the court concluded that Crouch had not “retained suffi- 
cient physical ability or other transferable job skills to obtain 
employment in a competitive labor market,” and therefore, the 
court concluded that she was “permanently totally disabled.” 
The court then determined that Goodyear met the employer’s 
burden to establish apportionment of benefits with the Fund 
under § 48-128 and that Goodyear had satisfied the written 
records requirement, see § 48-128(2). The court determined that 
the preexisting permanent partial disability included a 30-per- 
cent permanent functional impairment of the right leg as a result 
of the 1993 accident, entitling Crouch to indemnity payments 
for 64'4 weeks, and a 15-percent permanent functional impair- 
ment to her left arm as a result of the 1990 injury, entitling 
Crouch to “indemnity payments for 33.75 weeks.” As a result of 
the 1993 and 1990 injuries, the court concluded that Crouch 
sustained a “preexisting member impairment [which] would 
entitle her to indemnity payments for more than 90 weeks.” 
The compensation court found that the 1994 accident 
“resulted in additional permanent partial disability so that the 
degree or percentage of disability caused by the combined dis- 
abilities is substantially greater than that which would have 
resulted from the last injury, considered alone and of itself.” 
The court stated that the carpal tunnel syndrome caused Crouch 
to be temporarily totally disabled from May 18, 1994, through 
May 18, 1995, a period of 52'4 weeks, and that Goodyear was 
responsible for the $265 weekly benefit for this period. The 
court further determined that following the period of temporary 
total disability, Crouch “experienced a 20 per cent permanent 
functional impairment of each hand [and] Goodyear alone 
should pay [Crouch] permanent partial disability at the rate of 
$265.00 per week for 35 weeks for each hand from May 19, 
1995, through September 21, 1996.” The court held the Fund 
liable for “all permanent indemnity payments after September 
21, 1996,” determined that Goodyear was entitled to a 
$49,081.21 credit for indemnity benefits paid, and ordered 
Goodyear to pay Crouch’s past and future medical expenses. 
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The Fund applied for review of the order and award of the 
Workers’ Compensation Court. Following a hearing, the review 
panel determined that the lower court’s findings of fact were not 
clearly wrong and no error of law appeared on the record. 
Relying on Akins v. Happy Hour, Inc., 209 Neb. 236, 306 
N.W.2d 914 (1981), the review panel determined that it was not 
error for the single-judge court to combine Crouch’s bilateral 
carpal tunnel syndrome and preexisting impairment to her left 
arm and right leg in order to assess her total disability. As a 
result, the review panel affirmed the judgment against 
Goodyear and the Fund and ordered the Fund to pay $250 in 
attorney fees to Crouch. 

Thereafter, the Fund filed a notice of appeal, and we removed 
the matter to our docket pursuant to our authority to regulate the 
caseloads of the Nebraska Court of Appeals and this court. 


ASSIGNMENTS OF ERROR 
The Fund contends that the Workers’ Compensation Court 
erred in (1) concluding that Goodyear satisfied § 48-128, (2) 
awarding Crouch compensation benefits from the Fund in 
excess of her entitlement from Goodyear and Travelers, and (3) 
failing to apply the holding from Rodriquez v. Prime Meat 
Processors, 228 Neb. 55, 421 N.W.2d 32 (1988). 


STANDARD OF REVIEW 

Pursuant to Neb. Rev. Stat. § 48-185 (Reissue 1993), an 
appellate court may modify, reverse, or set aside a Workers’ 
Compensation Court decision only when (1) the compensation 
court acted without or in excess of its powers; (2) the judgment, 
order, or award was procured by fraud; (3) there is not sufficient 
competent evidence in the record to warrant the making of the 
order, judgment, or award; or (4) the findings of fact by the 
compensation court do not support the order or award. Smart v. 
Scrivner/Food 4 Less, 254 Neb. 111, 574 N.W.2d 505 (1998); 
Starks v. Cornhusker Packing Co., 254 Neb. 30, 573 N.W.2d 
757 (1998); Gaston v. Appleton Elec. Co., 253 Neb. 897, 573 
N.W.2d 131 (1998). Upon appellate review, the findings of fact 
made by the trial judge of the compensation court have the 
effect of a jury verdict and will not be disturbed unless clearly 
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wrong. Starks v. Cornhusker Packing Co., supra; Cords v. City 
of Lincoln, 249 Neb. 748, 545 N.W.2d 112 (1996). With respect 
to questions of law in workers’ compensation cases, an appel- 
late court is obligated to make its own determination. Wilson v. 
Larkins & Sons, 249 Neb. 396, 543 N.W.2d 735 (1996); Hull v. 
Aetna Ins. Co., 247 Neb. 713, 529 N.W.2d 783 (1995). 


ANALYSIS 

As a statutorily created court, the Workers’ Compensation 
Court is a tribunal of limited and special jurisdiction and has 
only such authority as has been conferred upon it by statute. 
Thach v. Quality Pork International, 253 Neb. 544, 570 N.W.2d 
830 (1997). The circumstances under which the compensation 
court may apportion a workers’ compensation award between 
the Fund and an injured worker’s employer are set forth in 
§ 48-128, which provides in pertinent part: 

(1) If an employee who has a preexisting permanent 
partial disability whether from compensable injury or oth- 
erwise, which is or is likely to be a hindrance or obstacle 
to his or her obtaining employment or obtaining reem- 
ployment if the employee should become unemployed and 
which was known to the employer prior to the occurrence 
of a subsequent compensable injury, receives a subsequent 
compensable injury resulting in additional permanent par- 
tial or in permanent total disability so that the degree or 
percentage of disability caused by the combined disabili- 
ties is substantially greater than that which would have 
resulted from the last injury, considered alone and of 
itself, and if the employee is entitled to receive compensa- 
tion on the basis of the combined disabilities, the 
employer at the time of the last injury shall be liable only 
for the degree or percentage of disability which would 
have resulted from the last injury had there been no preex- 
isting disability. For the additional disability, the 
employee shall be compensated out of a special trust fund 
created for that purpose which shall be known as the 
Second Injury Fund.... - 


(3) As used in this section, preexisting permanent par- 
tial disability shall mean any preexisting permanent con- 
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dition, whether congenital or the result of injury or dis- 
ease, of such seriousness as to constitute a hindrance or 
obstacle to obtaining employment or to obtaining reem- 
ployment if the employee should become unemployed. No 
condition shall be considered a preexisting permanent par- 
tial disability under this section unless it would support a 
rating of twenty-five percent loss of earning power or 
more or support a rating which would result in compensa- 
tion payable for a period of ninety weeks or more for dis- 
ability for permanent injury as computed under subdivi- 
sion (3) of section 48-121. 
We have summarized the elements which must be proved by a 
preponderance of the evidence to establish Fund liability as fol- 
lows: (1) a prior permanent partial disability; (2) a second or 
subsequent injury which is compensable, causing permanent 
disability; and (3) the combination of permanent disabilities 
existing after such second or subsequent injury which is sub- 
stantially greater in degree or percentage than permanent dis- 
ability considered by itself. Sherard v. Bethphage Mission, Inc., 
236 Neb. 900, 464 N.W.2d 343 (1991); Norris v. Iowa Beef 
Processors, 224 Neb. 867, 402 N.W.2d 658 (1987). The 
employer bears the burden of proving liability on the part of the 
Fund because, absent the provisions of § 48-128, the employer 
would be liable for all of the injury sustained by an employee 
arising out of and in the course of employment. Benson v. 
Barnes & Barnes Trucking, 217 Neb. 865, 354 N.W.2d 127 
(1984), disapproved on other grounds, Heiliger v. Walters & 
Heiliger Electric, Inc., 236 Neb. 459, 461 N.W.2d 565 (1990). 
Clearly, under § 48-128, the Fund’s liability is not triggered 
unless the worker is entitled to receive compensation from the 
combined disabilities resulting from the last compensable 
injury and a preexisting permanent partial disability as defined 
by § 48-128(3). In this case, the Fund contends that this condi- 
tion was not met because the last injury was to Crouch’s hands, 
and therefore, it is compensable under that portion of Neb. Rev. 
Stat. § 48-121(3) (Reissue 1993) which provides:. 
The total loss or permanent total loss of use of both hands, 
. or both arms... in one accident, shall constitute total and 
permanent disability and be compensated for according to 
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subdivision (1) [which specifies benefits for total disabil- 
ity] of this section. In all other cases involving a loss or 
loss of use of both hands, both arms .. . total and perma- 
nent disability shall be determined in accordance with the 
facts. 
(Emphasis supplied.) In Rodriquez v. Prime Meat Processors, 
228 Neb. 55, 421 N.W.2d 32 (1988), we held that the “in one 
accident” requirement contained in the first sentence quoted 
above applied to the second quoted sentence as well. From this, 
the Fund argues that because Crouch’s last injury was com- 
pensable under § 48-121(3), she was not entitled to receive 
compensation on the basis of any injury other than that which 
occurred in May 1994, and the requirement of § 48-128(1) that 
the employee must be “entitled to receive compensation on the 
basis of the combined disabilities,” i.e., last and preexisting, 
was not met. We disagree. 

Rodriquez did not involve an issue of the Fund’s liability. In 
that case, we affirmed a finding of the compensation court that 
because the employee had injured her right arm in one accident 
and her left arm in a subsequent accident, she was not entitled 
to permanent total disability benefits under § 48-121(3) because 
the injuries were not sustained “in one accident.” In the present 
case, however, the compensation court made a specific finding 
that the last accident occurred on May 18, 1994, the date on 
which Crouch’s bilateral carpel tunnel syndrome symptoms 
were aggravated to the degree that she interrupted her employ- 
ment and sought medical assistance. We conclude that this find- 
ing was not clearly wrong and, thus, that Crouch sustained an 
injury to multiple members in one accident which entitled her 
to permanent total disability benefits under § 48-121(3). 

The compensation court made a further finding that the com- 
bination of Crouch’s bilateral hand impairment and right leg 
impairment presented the rare circumstance where the 
employee’s permanent disability benefits under § 48-121(3) 
were to be determined by the facts, as opposed to the compen- 
sation schedule contained in § 48-121(1). This determination 
involved a question of fact, see Scamperino v. Federal Envelope 
Co., 205 Neb. 508, 288 N.W.2d 477 (1980), and we conclude 
that it was not clearly wrong in the present case. 
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The “facts” upon which the compensation court based its 
permanent partial disability award included Crouch’s 1993 
injury, which the court determined was compensable, and the 
1990 injury, which although not determined to be compensable, 
was properly considered in determining whether Crouch had a 
preexisting permanent partial disability for purposes of 
§ 48-128. There is uncontroverted evidence that, taken together, 
the 1990 and 1993 injuries resulted in a loss of earning power 
of more than 25 percent and, thus, constituted a preexisting per- 
manent partial disability according to § 48-128(3). There is also 
uncontroverted evidence that the degree of disability resulting 
from the preexisting condition and the last injury in 1994 was 
greater than Crouch would have sustained from the 1994 injury 
alone. By virtue of its award of disability benefits “in accor- 
dance with the facts,” as permitted by § 48-121(3), the compen- 
sation court found that Crouch was entitled to compensation on 
the basis of the combined disabilities. This finding was amply 
supported by the record and not clearly wrong. 

We stated in Akins v. Happy Hour, Inc., 209 Neb. 236, 241, 
306 N.W.2d 914, 917 (1981), that § 48-128 conforms with the 
statutes of many jurisdictions which require that the Fund is 
“liable for the difference between the compensation that would 
have been payable for the second injury alone and the compen- 
sation payable for the combined injuries.” The relevant provi- 
sions of § 48-128 have not changed since our decision in Akins, 
and we conclude that the compensation court properly applied 
those provisions to the evidence in this record in determining 
that Goodyear met its burden of proving a basis for apportion- 
ment of liability to the Fund. We therefore determine that the 
Fund’s assignments of error are without merit and affirm the 
judgment of the compensation court. 

AFFIRMED. 
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TiLt-Up CONCRETE, INC., A NEBRASKA CORPORATION, APPELLEE, 
v. STAR CITY/FEDERAL, INC., A SOUTH DAKOTA CORPORATION, 
APPELLANT. 

582 N.W. 2d 604 


Filed July 31, 1998. No. S-96-508. 


1. Equity: Mechanics’ Liens: Foreclosure: Appeal and Error. An action to foreclose 
a construction lien is one grounded in equity. In an appeal of an equitable action, an 
appellate court tries factual questions de novo on the record and reaches a conclusion 
independent of the findings of the trial court, provided, where credible evidence is in 
conflict on a material issue of fact, the appellate court considers and may give weight 
to the fact that the trial judge heard and observed the witnesses and accepted one ver- 
sion of the facts rather than another. 

2. Contracts: Mechanics’ Liens. A construction lien is not valid absent a contract 
between the parties. 

3. Contracts: Proof: Circumstantial Evidence. A contract may be written or r oral and 
can be shown by circumstantial evidence. 

4. Contracts: Parties: Intent. To create a contract, there must be both an offer and an 
acceptance; there must also be a meeting of the minds or a binding mutual under- 
Standing between the parties to the contract. Mutual assent to a contract is determined 
by the objective manifestations of intent by the parties, not by their subjective state- 
ments of intent. 

5. Contracts. Acceptance of an offer may be illustrated by words, conduct, or acquies- 
cence indicating agreement and may be indicated by the silence and inaction of an 
offeree. 

6. Construction Contracts: Mechanics’ Liens. Where a contract has been terminated 
without fault on the contractor’s part, a construction lien is preserved despite the fail- 
ure of the contractor to complete the contract. 

7. Statutes: Legislature: Intent: Appeal and Error. In determining the meaning of a 
Statute, an appellate court may conjunctively consider and construe a collection of 
Statutes which pertain to a certain subject matter to determine the intent of the 
Legislature, so that different provisions of the act are consistent, harmonious, and 
sensible. 

8. Construction Contracts: Mechanics’ Liens: Breach of Contract: Damages. A 
prime contractor is entitled to the unpaid part of his or her contract price under Neb. 
Rev. Stat. § 52-136(1)a) (Reissue 1993) when the prime contractor has substantially 
performed the contract; however, when the prime contractor has not substantially 
performed the contract or has been prevented from completing his or her work, the 
contractor is entitled to a lien for the reasonable value of the labor he or she has per- 
formed and the material he or she has furnished, but the contractor cannot have a lien 
for af damages sustained from the breach of the contract. 

9, os: ___. A contractor is entitled to a reasonable profit on the work 
performed that is secured by a construction lien, even though the profit is limited to 
the extent that it may be considered compensation for services actually rendered, as 
distinguished from the amount of the contractor’s loss because of an owner’s breach 
of contract. 
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Appeal from the District Court for Lancaster County: 
WILLIAM D. BLUE, Judge. Affirmed as modified. 


Robert T. Grimit, of Baylor, Evnen, Curtiss, Grimit & Witt, 
for appellant. 


Edward H. Tricker and Kerry L. Kester, of Woods & Aitken, 
for appellee. 


CAPORALE, WRIGHT, CONNOLLY, GERRARD, STEPHAN, and 
McCorMackK, JJ. 


GERRARD, J. 

Tilt-Up Concrete, Inc. (Tilt-Up), constructed improvements 
on real estate owned by Star City/Federal, Inc. (Star City). 
Upon Star City’s failure to make payments for the improve- 
ments, Tilt-Up filed a construction lien on the real estate and, 
subsequently, filed a petition for foreclosure in the district 
court. The district court found that Tilt-Up had a valid con- 
struction lien in the amount of $852,243.70 and entered judg- 
ment against Star City in that amount plus prejudgment interest 
and costs. Star City appeals. Because we determine in our de 
novo review that the district court erred in calculating the value 
of Tilt-Up’s construction lien at full contract damages, rather 
than at the reasonable value of services performed and materi- 
als furnished, we find that Tilt-Up is entitled to recover from 
Star City the sum of $235,418 and modify the judgment of the 
district court accordingly. 


FACTUAL BACKGROUND 

Tilt-Up is a contractor specializing in the construction of 
buildings using concrete wall panels that are cast on the build- 
ing site and then “tilted up.” Steve Miers is the president of Tilt- 
Up. Tilt-up walls differ from precast walls in that the wall pan- 
els are formed and poured on casting slabs at the building site 
rather than at the factory. 

Star City is the owner of the real estate upon which Tilt-Up 
constructed improvements pursuant to the authorization of H. 
Lee Gendler, now deceased. Gendler was a shareholder and the 
president of Star City, the company he formed to provide a 
building for lease to the U.S. General Services Administration 
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(GSA) to house the Lincoln, Nebraska, office of the Immigra- 
tion and Naturalization Service (INS). The construction of the 
building was known as the INS Project. Gendler also was a 
shareholder and the president of Marathon Realty, Inc., and 
Olympic General, Inc. The INS project was the last of 5 con- 
struction projects performed by Tilt-Up for the Gendler compa- 
nies during the 1989-93 time period and was | of over 50 pro- 
jects for which Gendler obtained lump-sum price quotes from 
Tilt-Up for Tilt-Up’s normal scope of work. James Nicas was an 
employee of the Gendler companies and provided information 
to Miers for use in furnishing such price quotes. 

In the fall of 1992, Miers informed Gendler that the GSA 
intended to lease a building in the downtown Lincoln area. 
Thereafter, Gendler negotiated an option to purchase the real 
estate upon which the INS Project was constructed. In early 
1993, Gendler obtained the GSA Solicitation for Offers (SFO) 
for the INS Project and began to assemble a proposal to con- 
struct a building to lease to the GSA. 

During early 1993, Nicas and Gendler began formulating 
Star City’s lease price proposal for the INS Project by deter- 
mining construction and financing costs. In so doing, Nicas 
requested a price from Miers for the normal Tilt-Up scope of 
work, which included constructing the foundations and floor 
slabs, erecting structural steel supports and wall panels, and 
doing the caulking, grouting, and exterior finish work. Miers 
was provided with the SFO and the design information neces- 
sary to price Tilt-Up’s scope of work. 

On April 27, 1993, Tilt-Up submitted to Nicas its first lump- 
sum bid on the INS Project. Nicas testified that he absolutely 
expected and wanted a price from Tilt-Up such that if Star City 
were awarded the project, Nicas could require Miers to perform 
the work for that amount. In order to facilitate the pricing of 
Tilt-Up projects, Nicas had developed a “Building Shell Esti- 
mating Form” (Form) upon which he delineated the specific 
work activities which Tilt-Up was to include in its bid price, and 
Nicas used it whenever Gendler was considering tilt-up-style 
construction for a project. Tilt-Up’s April 27 bid was submitted 
on Nicas’ Form and included within its scope the requisites 
listed under item 1, entitled “Tilt-Up Contract.” 
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Tilt-Up’s April 27, 1993, bid conveyed Tilt-Up’s lump-sum 
price of $1,172,000.11 for the stated scope of work. The bid 
included the requisites listed under the ‘‘Tilt-Up Contract” por- 
tion, item 1 of Nicas’ Form. It also included the underslab fill 
sand, two elevator pits, and structural engineering for the INS 
Project. It did not include any accommodations for winter con- 
ditions, since Star City was anticipating an award of the INS 
Project in the first week of September and planned to have the 
tilt-up building shell completely erected by mid-November. 

On approximately June 8, 1993, Nicas provided Miers with 
the information necessary to revise Tilt-Up’s price to add a 
loading dock. On June 15, Miers gave Nicas Tilt-Up’s revised 
price of $1,308,000. Nicas and Gendler each understood the 
$1,308,000 price to include the work described under item 1 of 
Nicas’ Form. Thereafter, Nicas and Gendler requested Miers to 
revise the price again to reflect an increase in the load-bearing 
capacity of the second floor of the building to 150 pounds. On 
June 29, Miers gave Nicas the revised Tilt-Up price of 
$1,352,800. Miers confirmed this price in writing on June 30. 
Nicas understood that the scope of work included in Tilt-Up’s 
$1,352,800 lump-sum price was everything included in the 
$1,308,000 price, plus an adjustment for the increase in the 
load-bearing capacity of the second floor. 

In approximately October 1993, Star City submitted its best 
and final offer for the INS Project to the GSA. On November 
23, the GSA formally awarded the INS Project to Star City. 
Within a day of the award, Nicas advised Miers that Tilt-Up 
should plan on constructing the project through the winter 
months. To accommodate winter construction conditions, 
Gendler agreed to pay a portion of the cost of the special fabri- 
cation of insulating blankets. Gendler also asked Miers to have 
the site work done and to have 6 to 8 inches of rock backfill 
placed on the site to alleviate potential moisture problems. Such 
work was considered by both Miers and Gendler to be extra 
work that was not included in Tilt-Up’s $1,352,800 price. 
Gendler later agreed to pay Tilt-Up’s cost plus 10 percent for 
the site work and cost plus 5 percent for the rock backfill work. 

On December 15, 1993, Miers hand delivered to Gendler a 
letter setting forth Miers’ understanding of the changes that had 
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been made to the project since June and the extra work Gendler 
authorized and anticipated. In the letter, Miers confirmed and 
delineated the scope of his $1,352,800 price; proposed a unit 
price for the additional quantities of footings resulting from the 
changes in footing design ordered by Nel Hymans, Star City’s 
project engineer; and set forth the terms upon which Tilt-Up 
would perform other work items or extras that had been autho- 
rized and which were not within the scope of Tilt-Up’s 
$1,352,800 price. Upon receipt of Miers’ December 15 letter, 
Gendler did not express any disagreement with the pricing of 
the original scope of work, the pricing of the extras, or the 
delineation of the original scope and the extra work. 

The next day, December 16, 1993, Miers discussed the pro- 
ject with Gendler and asked whether Tilt-Up should delay com- 
mencement of the footing work, which was a part of Tilt-Up’s 
normal scope of work, until after the December 18 ground- 
breaking ceremony. Gendler told Miers to get started and 
requested that Miers have on site for the groundbreaking some 
dirt-moving equipment for photographs. Miers was notified of 
the city of Lincoln’s approval of the footing and floor plans on 
December 17 and began footing installation that same day. At 
the December 18 groundbreaking ceremony, Gendler informed 
the audience that Tilt-Up was the contractor for the building 
shell. In addition, Gendler inspected the progress of Tilt-Up’s 
work and indicated his pleasure with the rapid progress being 
made on the footings. 

Hymans directed the digging and placement of the footings 
and increased the amount of reinforcing steel-used in the foot- 
ings. By the end of the day on December 19, 1993, Tilt-Up had 
completed the digging, placed reinforcing steel, and poured 
approximately 2,119 cubic yards of concrete footings, all 
according to Hymans’ directions. The next day, Tilt-Up began 
placement of the rock backfill, and Gendler directed Miers to 
build the forms and pour the concrete floor slab because the 
weather was still good. 

Gendler’s first written response to Tilt-Up’s December 15, 
1993, letter was a letter dated December 29. Gendler’s letter did 
not tell Tilt-Up to cease working or inform Tilt-Up that there 
was no agreement. Rather, Gendler’s letter asked that Tilt-Up 
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(1) share with Star City any savings Tilt-Up might have realized 
in buying out the material for the project, (2) lower the price for 
the base scope of Tilt-Up’s work, and (3) provide a new price 
for the entire job. The letter also indicated Gendler’s under- 
standing of the scope of the work included in Tilt-Up’s price of 
$1,352,800, his agreement with the pricing of certain of the 
extra work set forth in Tilt-Up’s December 15 letter, and his dis- 
agreement with Tilt-Up’s pricing of the extra footing work, 
which had already been performed. 

Subsequent to the sending of his letter to Miers, Gendler was 
on the INS Project site. Tilt-Up had begun fabricating the win- 
dow forms used in casting the concrete wall panels and was pro- 
tecting the ground and concrete slabs with insulated blankets. 
At this time, Miers requested a progress payment from Gendler, 
and Gendler wrote a check to Tilt-Up for $10,000 in partial pay- 
ment for the foundation work. 

Miers responded to Gendler’s December 29, 1993, letter in a 
letter dated January 10, 1994, by proposing to reduce Tilt-Up’s 
base contract price by $40,800 in view of the progress made on 
the project and the fact that Gendler had been a good customer. 
Furthermore, Miers responded to some of Gendler’s questions 
and expressed agreement on the pricing of certain of the extra 
work items. Gendler never accepted Tilt-Up’s January 10 pro- 
posed amendments. Subsequently, Gendler instructed Ben 
Voegtli, his construction manager, to estimate the probable cost 
of Tilt-Up’s normal scope of work in order to check Miers’ 
prices. Voegtli did so in early January, using unit prices pro- 
vided to him by Gendler. The estimate did not include the site 
work performed by Tilt-Up. Voegtli provided the estimate to 
Gendler in the amount of $1,364,026. 

Gendler then requested Voegtli to revise his estimate of Tilt- 
Up’s work and reduce the unit prices for certain items and to 
reduce the estimated overhead and profit margin by one-half. 
Voegtli did so, arriving at'$1,310,821, and provided the results 
to Gendler. Another estimate of Tilt-Up’s work was prepared by 
Voegtli and revised by Gendler, which further reduced the over- 
head and profit estimate and utilized unit prices determined by 
Gendler. The estimated prices for the various items of Tilt-Up’s 
work were in many instances lower than those Voegtli would 
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have estimated based upon his experience in the industry. The 
result was an estimate dated January 14, 1994, in the amount of 
$1,261,991 for certain portions of Tilt-Up’s scope of work. 

Gendler also asked Voegtli to prepare an estimate of the cost 
of using precast concrete wall construction for the project to 
compare to Gendler’s tilt-up estimate. Again, Gendler provided 
most of the unit prices and the profit margin information. The 
estimated precast cost was $1,411,994. Thereafter, Gendler 
revised the precast estimate to $1,219,850 without discussing 
any of the changes with Voegtli. 

On January 14, 1994, Gendler and Miers met and discussed 
Gendler’s estimates for Tilt-Up’s scope of work and the extras. 
Miers told Gendler that Gendler’s estimates were artificially 
low and, in fact, below Tilt-Up’s historic costs for such work. At 
the conclusion of this meeting, Gendler did not tell Miers to 
stop work or to get off the job. Rather, Gendler told Miers that 
Gendler was not satisfied with Tilt-Up’s price and left it at that. 
Later on that same day, after an exchange of letters regarding 
pricing of the extra work, Gendler sent a letter to Tilt-Up on 
behalf of Star City. In the letter, Gendler used his own tilt-up 
and precast estimates as a basis for requesting a lower price 
from Tilt-Up. 

After receipt of Star City’s proposal, Miers met with Gendler 
and provided information demonstrating that Gendler’s pro- 
posed pricing was below Tilt-Up’s historic costs for certain 
work items. By the end of this meeting, Miers believed he and 
Gendler had agreed on a payment of $175,814 to cover the 
progress made on the footings to date. Gendler told Miers he 
could pick up a. check for $175,814 on January 17, 1994. 
Subsequently, there was disagreement over whether such 
amount covered only the footing progress to date, and when 
Miers arrived at Gendler’s office on January 17 to pick up the 
check, Miers was told that Gendler had directed that no check 
be given to Tilt-Up. According to Gendler, a check was not 
issued to Tilt-Up because Miers did not submit an invoice for 
$175,814, which was a part of the agreement. Miers, however, 
testified that when he asked for the check, he was not asked to 
submit an invoice. 
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On January 17 and 18, 1994, Gendler discussed Tilt-Up’s 
pricing with his brother, who was one of two other shareholders 
of Star City, and determined that they could get the work done 
for less money than Tilt-Up’s price. On January 19, Miers 
called Gendler and again attempted to resolve the situation. 
Miers told Gendler that the contract amount with all of the 
anticipated and authorized extras and changed work totaled 
$1,633,605. Gendler responded that he would not pay more 
than $1,261,991 for such work, including all of the extras. 
Miers told Gendler that Tilt-Up was ready to continue its per- 
formance of the INS Project. In the absence of any payment 
forthcoming from Star City, Tilt-Up timely filed its construction 
lien on January 20. On the following day, Tilt-Up received a 
certified letter from Star City, dated January 20 and signed by 
Gendler, ordering Tilt-Up to terminate all construction activi- 
ties immediately. 

On April 7, 1994, Tilt-Up filed a petition in the district court, 
seeking foreclosure of its construction lien. Following a bench 
trial, the district court entered a judgment, finding that Tilt-Up 
had a valid construction lien in the amount of $852,243.70 and 
awarding Tilt-Up that amount, plus costs and prejudgment 
interest. The district court calculated the value of Tilt-Up’s 
mechanic’s lien at full contract damages: 


$1,628,182.00 Contract price 

- 622,841.00 Cost savings realized 

- 164,284.00 Amount already paid 

+ 11,186.70 Finance charges incurred 
$ 852,243.70 Total damages/lien amount 


Thereafter, Star City filed a notice of appeal, and we 
removed the matter to our docket pursuant to our power to reg- 
ulate the caseloads of the Nebraska Court of Appeals and this 
court. 


SCOPE OF REVIEW 
An action to foreclose a construction lien is one grounded in 
equity. In an appeal of an equitable action, an appellate court 
tries factual questions de novo on the record and reaches a con- 
clusion independent of the findings of the trial court, provided, 
where credible evidence is in conflict on a material issue of fact, 
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the appellate court considers and may give weight to the fact 
that the trial judge heard and observed the witnesses and 
accepted one version of the facts rather than another. Midlands 
Rental & Mach. v. Christensen Ltd., 252 Neb. 806, 566 N.W.2d 
115 (1997); Landmark Enterprises v. M.I. Harrisburg Assocs., 
250 Neb. 882, 554 N.W.2d 119 (1996). 


ASSIGNMENTS OF ERROR 

Star City assigns 10 errors, which may be consolidated and 
restated into the following 5 errors: The trial court erred in find- 
ing that (1) Tilt-Up entered into a lump-sum contract with Star 
City, (2) Tilt-Up was a prime contractor, (3) the lack of sub- 
stantial performance of the contract did not eliminate Tilt-Up’s 
construction lien, (4) Tilt-Up had a construction lien for more 
than the reasonable value of services performed and materials 
supplied by awarding breach-of-contract damages, and (5) the 
construction lien award was supported by adequate evidence. 


ANALYSIS 


CONTRACT 

“A person who furnishes services or materials pursuant to a 
real estate improvement contract has a construction lien... .” 
Neb. Rev. Stat. § 52-131(1) (Reissue 1993). A “real estate 
improvement contract” is defined as “an agreement to perform 
services, including labor, or to furnish materials for the purpose 
of producing a change in the physical condition of land or of a 
structure... .’ Neb. Rev. Stat. § 52-130 (Reissue 1993). A con- 
struction lien is not valid absent a contract between the parties. 
Mid-America Maintenance v. Bill Morris Ford, 232 Neb. 920, 
442 N.W.2d 869 (1989). 

While conceding that the improvement of real estate was 
involved in the instant case, Star City asserts that there was 
insufficient evidence that a lump-sum contract existed between 
Tilt-Up and Star City. Tilt-Up, on the other hand, contends that 
Tilt-Up and Star City, by virtue of their respective words and 
actions or inactions, had a meeting of the minds sufficient to 
establish a lump-sum contract for Tilt-Up’s normal scope of 
work, plus the extra and changed work authorized by Star City, 
all as set forth in Tilt-Up’s December 15, 1993, letter. There- 


TILT-UP CONCRETE v. STAR CITY/FEDERAL 147 
Cite as 255 Neb. 138 


fore, the first issue for this court’s resolution is whether Tilt-Up 
and Star City entered into a lump-sum contract, plus the extra 
and changed work. 

A contract may be written or oral and can be shown by cir- 
cumstantial evidence. Joseph Heiting & Sons v. Jacks Bean Co., 
236 Neb. 765, 463 N.W.2d 817 (1990). To create a contract, 
there must be both an offer and an acceptance; there must also 
be a meeting of the minds or a binding mutual understanding 
between the parties to the contract. Hoeft v. Five Points Bank, 
248 Neb. 772, 539 N.W.2d 637 (1995); Cimino v. FirsTier Bank, 
247 Neb. 797, 530 N.W.2d 606 (1995). Mutual assent to a con- 
tract is determined by the objective manifestations of intent by 
the parties, not by their subjective statements of intent. See 
Viking Broadcasting Corp. v. Snell Publishing Co., 243 Neb. 92, 
497 N.W.2d 383 (1993). 

With regard to the existence of an offer to enter into a lump- 
sum contract in the instant case, it is undisputed that Nicas, an 
agent for Star City, solicited from Tilt-Up a bid for the scope of 
work normally performed by Tilt-Up on projects for the 
Gendler companies for Star City’s use in formulating a firm 
lease-price proposal. It is further undisputed that Tilt-Up ten- 
dered to Nicas a firm lump-sum price of $1,352,800 on June 29, 
1993, to perform Tilt-Up’s normal scope of work, which price 
was confirmed in writing on June 30. The evidence shows that 
Nicas expected a price from Tilt-Up such that if Star City were 
awarded the project, Nicas could require Miers to perform the 
work for that amount. Subsequent to the June 29 bid, as a result 
of design changes and Gendler’s authorization to Tilt-Up to per- 
form certain extra work, Miers confirmed to Gendler Tilt-Up’s 
price of $1,352,800 and the associated scope of work in a letter 
dated December 15. Miers aiso provided Tilt-Up’s prices for the 
additional items of changed and extra work that Gendler and 
Hymans had authorized. Therefore, undoubtedly, Tilt-Up, by 
virtue of its June 29 bid and December 15 letter, submitted an 
offer to Star City whereby Tilt-Up would perform its normal 
scope of work on the INS Project for the lump-sum price of 
$1,352,800, plus the extra and changed work as authorized and 
requested by Star City. 
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With regard to the existence of an acceptance of Tilt-Up’s 
offer, the evidence demonstrates that Star City, by virtue of its 
words and actions or inactions, did manifest assent to Tilt-Up’s 
bid price and the extra and changed work. Acceptance of an 
offer may be illustrated by words, conduct, or acquiescence 
indicating agreement and may be indicated by the silence and 
inaction of an offeree. Joseph Heiting & Sons v. Jacks Bean Co., 
supra. The record reveals that at no time between Tilt-Up’s 
December 15, 1993, letter to Gendler and December 29 did 
Gendler ever tell Miers to stop work, tell him they had no deal, 
or express any dissatisfaction or disagreement with either the 
scope or the pricing of Tilt-Up’s work. Rather, after receipt of 
Miers’ December 15 letter, Gendler, on behalf of Star City, 
authorized and directed Tilt-Up to perform the footing work. 
Thus, in accordance with Gendler’s authorization, Tilt-Up com- 
menced work on the footings under the direction and supervi- 
sion of Hymans. 

In addition to Gendler’s authorization to commence work, 
the record also shows that during a portion of the time of Tilt- 
Up’s performance on the INS Project, Gendler was on site and 
personally observed the progress being made without voicing 
any objections and that Gendler subsequently made a $10,000 
partial payment to Tilt-Up. Furthermore, at the December 18 
groundbreaking ceremony, Gendler announced that Tilt-Up was 
the building-shell contractor for the INS Project. Clearly, 
Gendler’s and Hyman’s directions to Tilt-Up after receipt of 
Tilt-Up’s December 15 letter, as well as Gendler’s acceptance 
of Tilt-Up’s performance and Gendler’s partial payment to Tilt- 
Up, evidences that Star City did accept Tilt-Up’s June 29 lump- 
sum bid price for its normal scope of work and the extra or 
changed work, all as set forth in Tilt-Up’s December 15 letter. 

Star City, however, asserts that “the difference between the 
purported oral agreement for the lump sum, and the agreement 
for the footings and foundation demonstrates that the parties had 
not reached a final, complete agreement based on the June 1993 
price or bid along with the December 15 letter.” Brief for appel- 
lant at 29. The evidence demonstrates that on January 14, 1994, 
Gendler faxed Miers a letter suggesting that $168,000 would be 
the appropriate price for the footings. On that same day, Miers 


TILT-UP CONCRETE v. STAR CITY/FEDERAL 149 
Cite as 255 Neb. 138 


responded to Gendler’s fax by stating that “[m]y original pro- 
posal included the footings at $120.00/yard which on most jobs 
is a fair number. . . . I would suggest $183,000.00 would be 
more appropriate for the footings to date.” Eventually, Tilt-Up 
and Star City entered into an alleged agreement whereby 
$175,814 would be paid to Tilt-Up for the footings work. 

We determine that the foregoing negotiations constituted 
proposals and counterproposals to amend the footings-price 
portion of the existing contract, rather than ongoing negotia- 
tions by the parties over terms to be included in the final con- 
tract. Thus, as will be discussed in the last section of this opin- 
ion, Tilt-Up is entitled to the reasonable value of the services 
performed and materials furnished on the footings portion of 
the contract, regardless of whether the parties’ alleged amend- 
ment to the contract was mutually accepted. 

In sum, we determine that Star City did enter into a lump- 
sum contract with Tilt-Up for Tilt-Up’s normal scope of work, 
plus the extra and changed work authorized by Star City, as set 
forth in Tilt-Up’s December 15 letter. Thus, Star City’s first 
assignment of error is without merit. 


PRIME CONTRACTOR 

In its next assignment of error, Star City argues that the trial 
court erred in finding that Tilt-Up was a prime contractor. Neb. 
Rev. Stat. § 52-127(8) (Reissue 1993) provides that a “prime 
contractor” is “any person who makes a real estate improvement 
contract with a contracting owner.” A “contracting owner” is “a 
person who owns real estate and who, personally or through an 
agent, enters into a contract, express or implied, for the 
improvement of the real estate.” § 52-127(3). While conceding 
that Star City was the owner of the real estate upon which the 
INS Project was constructed, Star City asserts that the evidence 
demonstrates that Tilt-Up’s written contract, if one had been 
executed, would have been with Olympic General, the alleged 
prime contractor on the job, rather than with Star City, thereby 
making Tilt-Up a subcontractor and not a prime contractor. 

Tilt-Up contends that Star City’s argument with respect to 
any potential written contract between Olympic General and 
Tilt-Up is irrelevant. We agree. In the instant case, Tilt-Up did 
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not seek recovery on the theory that a written contract existed or 
would have been executed by certain parties. Thus, it is not the 
province of this court to speculate whether a written contract 
would have or should have been between Tilt-Up and Olympic 
General or between Tilt-Up and Star City. Accordingly, our sole 
inquiry is whether there is sufficient evidence in the record to 
demonstrate that Tilt-Up orally contracted with Star City’s 
agents for Tilt-Up’s construction services. 

Agency is presumed between an employer and employee in 
determining whether an owner is a “contracting owner.” Neb. 
Rev. Stat. § 52-128 (Reissue 1993). It is undisputed that Gendler 
was the president and an agent of Star City. It is further undis- 
puted that Nicas was an employee of the Gendler companies, 
including Star City, and, thus, was also an agent of Star City. 

In the instant case, it was Nicas who solicited pricing from 
Tilt-Up and provided most of the information necessary for Tilt- 
Up to formulate its offer on the INS Project. Furthermore, 
Gendler authorized and directed Tilt-Up to commence perfor- 
mance on the INS Project and, subsequently, observed and 
accepted portions of Tilt-Up’s work. Finally, Gendler signed 
and sent the letter ordering Tilt-Up to terminate all construction 
activities on the INS Project. Therefore, we determine that Star 
City, the contracting owner, through its agents Nicas and 
Gendler, entered into an oral contract with Tilt-Up, thereby ren- 
dering Tilt-Up a prime contractor on the INS Project. 


SUBSTANTIAL PERFORMANCE 

Star City next asserts that even if Star City entered into a con- 
tract with Tilt-Up, Tilt-Up is not entitled to a lien since it did 
not substantially perform the contract. In support of its asser- 
tion, Star City relies on Lange Indus. v. Hallam Grain Co., 244 
Neb. 465, 507 N.W.2d 465 (1993). In Lange Indus. v. Hallam 
Grain Co., 244 Neb. at 473, 507 N.W.2d at 472, we stated that 
“[a] contractor cannot assert a mechanic’s lien upon property 
where there has been only part performance or lack of substan- 
tial performance of the contract.” Star City’s reliance on Lange 
Indus., however, is misplaced, since the foregoing proposition is 
predicated upon a situation in which the contractor defaults on 
a contract. 
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In Lange Indus., we cited Reeves v. Watkins, 208 Neb. 804, 
305 N.W.2d 815 (1981), for support of the foregoing proposi- 
tion. In Reeves, the court relied on 53 Am. Jur. 2d Mechanics’ 
Liens § 51 (1970), which provided that a contractor who 
defaults on a contract “‘cannot successfully assert a mechanic’s 
lien upon the property where there has been only part perfor- 
mance or a lack of substantial performance of the contract.’” 
208 Neb. at 809, 305 N.W.2d at 819. However, in the situation 
where a contract has been terminated without fault on the con- 
tractor’s part, a lien is preserved despite the failure of the con- 
tractor to complete the contract. See Hulinsky v. Parriott, 232 
Neb. 670, 441 N.W.2d 883 (1989). See, also, 53 Am. Jur. 2d 
Mechanics’ Liens § 247 (1996). To rule otherwise would allow 
an owner to terminate a construction contract prior to substan- 
tial performance by the contractor, whether in good faith or not, 
and escape construction lien liability. Such a rule is not consis- 
tent with the purpose of the Nebraska Construction Lien Act 
(NCLA), see Neb. Rev. Stat. §§ 52-125 through 52-159 (Reissue 
1993). Therefore, in the instant case, since the evidence demon- 
strates that the contract was not terminated as a result of Tilt- 
Up’s default on the construction contract, a construction lien is 
preserved despite the fact that Tilt-Up failed to complete the 
contract. Accordingly, this assignment of error is without merit. 


CONSTRUCTION LIEN AMOUNT 

Star City next assigns that the trial court erred in awarding 
Tilt-Up a construction lien in an amount greater than the rea- 
sonable value of services performed and materials supplied on 
the INS Project. Section 52-136(1)(a) provides that “[t]he lien © 
of a prime contractor is for the unpaid part of his or her contract 
price ....” “Contract price” means “the amount agreed upon by 
the contracting parties for performing services and furnishing 
materials covered by the contract, increased or diminished by 
the price of change orders or extras, amounts attributable to 
altered specifications, or breach of contract... .” § 52-127(2). 
Star City asserts that because the contract was not substantially 
performed, Tilt-Up is limited to a recovery for the reasonable 
value of the services performed and materials furnished on the 
INS Project. Tilt-Up, however, contends that according to the 
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language of § 52-136(1)(a), it is entitled to recover the unpaid 
portion of the contract price, which includes an amount 
attributable to breach of contract, notwithstanding the fact that 
it did not substantially perform the contract. Therefore, the issue 
we must determine is whether Tilt-Up is limited to a recovery 
for the reasonable value of services performed and materials 
furnished when it failed to substantially perform the contract. 

While the language of § 52-136(1)(a), taken out of context, 
could be read to indicate that Tilt-Up is entitled to a lien for the 
unpaid part of its contract price even though it did not substan- 
tially perform the contract, we must bear in mind that in deter- 
mining the meaning of a statute, we may conjunctively consider 
and construe a collection of statutes which pertain to a certain 
subject matter (i.e., the NCLA) to determine the intent of the 
Legislature, so that different provisions of the act are consistent, 
harmonious, and sensible. See State ex rel. Wood v. Fisher 
Foods, 254 Neb. 982, 581 N.W.2d 409 (1998). We note, as we 
undertake our statutory analysis, that it has long been the rule in 
Nebraska that when an owner has wrongfully interrupted a con- 
tractor and prevented the contractor from completing his or her 
work on a project, the contractor is entitled to a lien for the rea- 
sonable value of the labor he or she has performed and the 
material he or she has furnished, but the contractor cannot have 
alien for the damages sustained from the breach of the contract. 
See Pardue v. Missouri P. R. Co., 52 Neb. 201, 71 N.W. 1022 
(1897) (interpreting former version of NCLA). 

A review of several provisions of the NCLA reveals that the 
rule announced in Pardue v. Missouri P. R. Co., supra, has not 
been statutorily altered by the revisions to the act in 1981. First, 
according to § 52-126, the purpose behind the NCLA is to “cre- 
ate... a lien against real estate in favor of a person furnishing 
services or materials under a real estate improvement contract.” 
(Emphasis supplied.) Second, § 52-131(1) provides that “[a] 
person who furnishes services or materials pursuant to a real 
estate improvement contract has a construction lien... .” 
(Emphasis supplied.) Finally, “contract price” is defined to 
mean “the amount agreed upon by the contracting parties for 
performing services and furnishing materials covered by the 
contract ....” (Emphasis supplied.) § 52-127(2). 
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The above provisions speak clearly as to the right to a con- 
struction lien only with respect to services performed or mate- 
rials furnished, not with respect to services intended to be per- 
formed or materials intended to be furnished. Thus, because lost 
profits as a result of a breach of contract compensate a contrac- 
tor for services not yet performed and materials not yet fur- 
nished, several provisions of the NCLA continue to preclude a 
lien for damages for the unpaid balance of a construction con- 
tract unless the contractor has substantially performed the con- 
tract. A number of other jurisdictions, interpreting similar pro- 
visions of their construction lien statutes, have likewise 
concluded that a statutory construction lien is not an appropri- 
ate vehicle for collecting damages for breach of contract 
because of the unique nature of the statutory remedy. See, Gallo 
v. Sphere Const. Corp., 293 N.J. Super. 558, 681 A.2d 1237 
(1996) (denying lien for lost profits because statutory right to 
such lien exists only with respect to services and materials actu- 
ally furnished); Fortune v. Superior Court, 159 Ariz. 549, 552, 
768 P.2d 1194, 1197 (Ariz. App. 1989) (denying lien for lost 
profits because Arizona’s statutory scheme “gives lien rights 
only for ‘work done and materials furnished,’ overhead and 
profits [are] not within the purview of the act”); CSR 
Contractors v. Kendall Constr., 45 Wash. App. 648, 726 P.2d 
1018 (1986) (denying lien for lost profits because they com- 
pensate party for work not yet performed and standard for lien 
under Washington’s statutory scheme is “work performed”); 
Texas Bank & Trust Co. vy. Campbell Bros., Inc., 569 S.W.2d 35, 
42 (Tex. Civ. App. 1978) (denying lien for lost profits on work 
not performed because “a profit is secured by a statutory lien 
only to the extent that it may be considered compensation for 
services actually rendered as distinguished from the amount of 
the contractor’s loss because of the owner’s breach of the con- 
tract”); Sea Pines Co. vy. Kiawah Island Co., Inc., 268 S.C. 153, 
159, 232 S.E.2d 501, 503 (1977) (holding that statutory 
mechanic’s lien is not vehicle for collecting damages for breach 
of contract because “[tJhe statute . . . secures a debt [only] ‘for 
labor performed or furnished or for materials furnished and 
actually used’ ”). 
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Accordingly, we hold that a prime contractor is entitled to the 
unpaid part of his or her contract price under § 52-136(1)(a) 
when the prime contractor has substantially performed the con- 
tract; however, when the prime contractor has not substantially 
performed the contract or has been prevented from completing 
his or her work, the contractor is entitled to a lien for the rea- 
sonable value of the labor he or she has performed and the 
material he or she has furnished, but the contractor cannot have 
a lien for the damages sustained from the breach of the contract. 
Having so held, the question that remains is whether there is 
adequate evidence in the record of the reasonable value of the 
services performed and the materials furnished on the INS 
Project. In the instant case, exhibit 96 was admitted into evi- 
dence, over Star City’s foundation objection, as to the amount 
due Tilt-Up for the reasonable value of the services performed 
and materials furnished on the INS Project. This amount was 
calculated as follows: 

$273,293 Footings 
43,330 Floor 
20,924 Site work 
16,774 Rockfill 
7,339 Winter concrete 
11,062 Footing rebar 
4,758 Engineering 
22,222 Special purchase extras 
11,187 Finance charges claimed by lien 
claimants 
-164,284 Less payments already made 
$246,605 Total value of work performed 
On appeal, Star City argues that the exhibit lacked foundation 
on the basis that Tilt-Up’s expert witness “simply took the 
‘cost’ of the work done by [Tilt-Up], and added a 40 percent 
gross margin to come up with the ‘value’... . The 40 percent 
gross margin was simply a rounded-off number used by Steve 
Miers as an estimate of his profit on other jobs... .” Brief for 
appellant at 41. 

Contrary to Star City’s assertion, Tilt-Up’s expert witness, 
William Schwartzkopf, testified that he did not calculate the 
reasonable value of the services performed and materials fur- 
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nished by simply taking the cost of Tilt-Up’s work and applying 
a 40-percent markup to it. Rather, Schwartzkopf testified that 
the $246,605 figure was based on the reasonable value of the 
services performed and materials furnished in direct proportion 
to the price stipulated for the whole of the work. Schwartzkopf 
testified that the profit that Tilt-Up expected to realize on the 
INS Project was not unreasonable, since 
' [t]his is a contractor doing what is called [t]ilt-[u]p con- 
struction in a market where he is the only contractor doing 
that type of work and he is competing against companies 
that provide precast concrete that is manufactured off site 
in a multi-million dollar plant with a high fixed cost and 
has to be trucked to the site. The end product is very sim- 
ilar to the production method of casting it on site without 
a big investment and physical plant is considerably 
cheaper but the competing product is very expensive. So 
you can obtain a very high margin, a very high profit in 
that circumstance because your competitors have a much 
higher cost than you do, and it’s not unusual in that cir- 
cumstance to see a high profit margin. 
While Schwartzkopf did make reference to three comparable 
projects in which Tilt-Up had performed for Gendler in the past 
and in which the average profit margin on the projects was 60 
percent, Schwartzkopf testified that this reference was made 
only to generally test the reasonableness of his opinion as to the 
reasonable value of the labor Tilt-Up performed and material it 
had furnished. A contractor is entitled to a reasonable profit on 
the work performed that is secured by a construction lien, even 
though the profit is limited to the extent that it may be consid- 
ered compensation for services actually rendered, as distin- 
guished from the amount of the contractor’s loss because of an 
owner’s breach of contract. 

On our de novo review of the record, we acknowledge that 
the trial court heard and observed the witnesses with respect to 
the issue of reasonable value of services performed and materi- 
als furnished, and accepted one version of the facts rather than 
another. See Midlands Rental & Mach. v. Christensen Ltd., 252 
Neb. 806, 566 N.W.2d 115 (1997). We note that Schwartzkopf’s 
opinion was given significant weight by the trial court and con- 
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clude that Schwarzkopf’s opinion of the amount due Tilt-Up for 
the reasonable value of the services performed and materials 
furnished is supported by the evidence, with one exception. 
Tilt-Up is not entitled to recover $11,187 in finance charges that 
were incurred as a result of Star City’s refusal to pay Tilt-Up, 
since this amount does not compensate Tilt-Up for services per- 
formed or materials furnished. Therefore, in deducting that 
amount from $246,605, we determine that Tilt-Up is entitled to 
recover $235,418 from Star City as the reasonable value of ser- 
vices performed and materials furnished on the INS Project. 


CONCLUSION 

For the foregoing reasons, we conclude that the district court 
correctly determined that Tilt-Up had a valid construction lien. 
However, upon our de novo review, we conclude that the district 
court erred in calculating the value of Tilt-Up’s construction 
lien at full-contract damages, rather than at the reasonable value 
of services performed and materials furnished, since Tilt-Up did 
not substantially perform the contract. Therefore, we affirm the 
judgment of the district court; however, we modify the award to 
Tilt-Up to $235,418 for the reasonable value of services per- 
formed and materials furnished on the INS Project. 

AFFIRMED AS MODIFIED. 
WuitE, C.J., participating-on briefs. 
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1. Constitutional Law: Courts. The construction of the Constitution is a judicial func- 
tion, and the Constitution is interpreted as a matter of law. 

2. Attorney Fees: Appeal and Error. On appeai, a trial court’s decision allowing or 
disallowing attorney fees under Neb. Rev. Stat. § 25-824 (Reissue 1995) for frivolous 
or bad-faith litigation will be upheld in the absence of an abuse of discretion by the 
trial court. 

3. Appeal and Error. Errors which are argued but not assigned will not be considered 
by an appellate court. Likewise, errors assigned but not argued will not be addressed. 
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Tort Claims Act. If a tort claim has not been instituted against the State under the 
State Tort Claims Act, then Neb, Rev. Stat. § 81-8,211 (Reissue 1996) is inapplicable. 
Courts: Appeal and Error. Cases are heard in the state appellate courts on the the- 
ory upon which they were tried. An issue not presented to the trial court may not be 
raised on appeal, inasmuch as a lower court cannot commit error in resolving an issue 
it was never given an opportunity to resolve. 

Constitutional Law: Legislature: Political Subdivisions: Public Officers and 
Employees: Wages: Time. Article III, § 19, of the Nebraska Constitution applies to 
the State and its political subdivisions and states that the Legislature shall never grant 
any extra compensation to any public officer, agent, or servant after the services have 
been rendered. 

Employer and Employee: Wages: Time. When the services for which compensa- 
tion is granted are rendered prior to the date the determination to pay is made, the 
benefits awarded are not compensation, but are a gratuity. 

Employer and Employee: Public Officers and Employees: Wages. A payment of 
compensation to a public servant constitutes extra compensation whenever there is no 
legal obligation to pay such compensation. 

Contracts: Consideration. Consideration is sufficient to support a contract if there 
is any detriment to the promisee or any benefit to the promisor. 

Constitutional Law: Public Officers and Employees: Termination of 
Employment. While a governmental at-will employee may be discharged for no rea- 
son at all, he or she may not be discharged on a basis that infringes upon constitu- 
tionally protected interests. 

Constitutional Law: Political Subdivisions; Employer and Employee: Due 
Process. When acting as an employer, the State must still heed the 14th Amend- 
ment’s command not to deprive any person of life, liberty, or property without due 
process of law. 

Constitutional Law: Employer and Employee: Termination of Employment: 
Due Process. If, upon the termination of the employment of an employee, an 
employer makes a charge that might seriously damage the employee’s standing and 
associations in his or her community, or imposes on such employee a stigma or other 
disability that forecloses his or her freedom to take advantage of other employment 
opportunities, without due process of law, then that employce’s liberty interest is 
violated. 

Constitutional Law: Employer and Employee: Public Officers and Employees: 
Due Process. Stigmatizing comments include charges of illegality, dishonesty, or 
immorality, and in order to violate a state employee’s liberty interest, such comments 
must be publicly disclosed. However, public disclosure of stigmatizing comments 
violates a state employee's liberty interest only when the employee asserts that the 
comments are untrue. When the employee disputes the accuracy of the government 
employer’s comments, a hearing must be held for the limited purpose of giving a dis- 
charged employee an opportunity to clear his or her name, which hearing satisfies the 
demands of due process. 


Appeal from the District Court for Lancaster County: 


DONALD E, ENDACOTT, Judge. Affirmed. 
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CONNOLLY, J. 

The appellant, the Nebraska Equal Opportunity Commission 
(NEOC), agreed to pay the appellee, Lawrence R. Myers, to 
resign his position as executive director and relinquish his con- 
stitutional rights. The NEOC subsequently refused to honor the 
agreement. Myers brought suit, and the trial court concluded 
that the agreement was enforceable. The NEOC appealed, 
asserting that the trial court erred in various respects, including 
that the payment amounted to an unconstitutional gratuity, in 
violation of article III, § 19, of the Nebraska Constitution. We 
conclude that the payment was supported by consideration and, 
thus, that the payment was not an unconstitutional gratuity. We 
affirm. 


BACKGROUND 

The following recitation of events was taken from a joint 
stipulation of facts and from exhibits offered as part of the 
stipulation. 

Myers was the executive director of the NEOC, serving at the 
pleasure of the commission pursuant to Neb. Rev. Stat. 
§§ 48-1007(1) and 48-1116 (Reissue 1993). On June 28, 1995, 
the chairperson of the NEOC conducted a telephone conference 
call with the other commissioners to inform them of a reporter’s 
allegations concerning a “love note” from an NEOC employee 
to Myers. As a result, Myers was suspended, pending an inves- 
tigation. The fact of the existence of the note appeared in news- 
papers in both Lincoln and Omaha, and the vote of the NEOC 
to suspend Myers was made public. On June 29, a reporter from 
the Omaha World-Herald made allegations to the chairperson 
that Myers had fathered children out of wedlock with staff 
members of the NEOC. 

Myers denied the allegations that the note was a “love note,” 
that he had any relationship with the employee who wrote the 
note, and that he fathered any children of staff members. 
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On June 30, 1995, the commission conducted another tele- 
phone conference call in which the chairperson told the other 
commissioners that she had spoken with the NEOC staff and 
that the staff was opposed to having another investigation of the 
agency. The commissioners decided to explore the possibility of 
Myers’ resignation. 

Later that day, the chairperson spoke with Myers about 
reaching an agreement whereby Myers would agree to resign 
and would be paid somewhere between 6 months’ and a year’s 
pay. After speaking with his attorney, Myers gave the chairper- 
son a letter of resignation, which was conditioned on an agree- 
ment being reached on the amount to be paid. 

The commissioners conducted a third conference call on July 
3, 1995, during which the commissioners expressed concern 
over the effect of another investigation, apparently because a 
prior investigation had significantly reduced the morale and 
productivity of the NEOC staff. As a result of this meeting, the 
commissioners directed the chairperson to draft an agreement. 
A purported agreement was memorialized by Myers and the 
NEOC that same day, and the commission submitted a request 
for payment to the Nebraska Department of Administrative 
Services. 

The director of the Department of Administrative Services 
and the State Treasurer raised questions concerning the propri- 
ety of the agreement. Pursuant to their request, the Attorney 
General’s office examined the NEOC’s actions and declared the 
agreement void because the NEOC had not complied with the 
Nebraska public meetings law. This decision also voided 
Myers’ suspension. 

On August 25, 1995, another agreement between the NEOC 
and Myers was approved by the NEOC at a properly called and 
conducted meeting. 

According to the terms of the agreement, Myers was to 
release the NEOC from any claims he might have against it and 
resign his position as executive director in return for a compen- 
satory payment of $35,000 and another payment of $12,314, 
from which normal payroll deductions were to be made. The 
agreement purported to constitute the entire agreement between 
the parties, superseding all previous agreements. 
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Once again, however, the director of the Department of 
Administrative Services requested an opinion from the Attorney 
General as to the validity of the agreement, and the State 
Treasurer refused to sign a warrant for payment. 

On September 13, 1995, the Attorney General authored 
another opinion letter, this time stating that the payments need 
not be made to Myers because they were excessive and consti- 
tuted an unconstitutional gratuity. 

On September 15, 1995, the NEOC met and voted that Myers 
should return to work. Myers did return to work on September 
18, with the understanding that he did so only because the 
agreement had not been honored by the NEOC. Nonetheless, 
Myers did resign on September 30. The NEOC never paid 
Myers any amounts due pursuant to the agreement, and there 
are no conditions precedent that the NEOC claims Myers did 
not perform, although the NEOC did allege that its payment to 
Myers was a condition precedent. 

Myers brought suit to enforce the agreement, and the trial 
court concluded that the agreement was enforceable. In his suit, 
Myers also asked for prejudgment interest, relief from the tax 
burdens he would sustain as a result of the new 1996 tax law, 
and attorney fees and costs. The district court did not award pre- 
judgment interest, did not provide tax relief, and did not award 
attorney fees or costs. 


ASSIGNMENTS OF ERROR 

The NEOC asserts that the district court erred in (1) failing 
to find that the payment to be made to Myers was a gratuity, in 
violation of article III, § 19, of the Nebraska Constitution and 
(2) finding that the NEOC had the authority to bind the State of 
Nebraska in an agreement which settled or compromised tort 
claims. On cross-appeal, Myers assigns as error the failure of 
the trial court to award him attorney fees, costs, and expenses 
pursuant to Neb. Rev. Stat. § 25-824 (Reissue 1995). 


SCOPE OF REVIEW 
The construction of the Constitution is a judicial function, 
and the Constitution is interpreted as a matter of law. See Pig 
Pro Nonstock Co-Op v. Moore, 253 Neb. 72, 568 N.W.2d 217 
(1997). 
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On appeal, a trial court’s decision allowing or disallowing 
attorney fees under § 25-824 for frivolous or bad-faith litigation 
will be upheld in the absence of an abuse of discretion by the 
trial court. See Sports Courts of Omaha v. Meginnis, 242 Neb. 
768, 497 N.W.2d 38 (1993). 


ANALYSIS 


WAIVER 

During oral argument, the NEOC asserted that Myers waived 
any rights he might have had under the agreement when he 
returned to work on September 18, 1995. However, the NEOC 
did not raise this issue in the pleadings, assign this issue as error 
on appeal, or argue this issue in its brief. Errors which are 
argued but not assigned will not be considered by an appellate 
court. Miller v. City of Omaha, 253 Neb. 798, 573 N.W.2d 121 
(1998). Likewise, errors assigned but not argued will not be 
addressed. Van Ackeren v. Nebraska Bd. of Parole, 251 Neb. 
477, 558 N.W.2d 48 (1997). Thus, we will not address this 
issue. 


STATE TORT CLAIMS ACT 
The NEOC also argues that the agreement to compensate 
Myers violated Neb. Rev. Stat. § 81-8,211 (Reissue 1996) of the 
State Tort Claims Act. Myers asserts that failure to comply with 
the provisions of the State Tort Claims Act is an affirmative 
defense, which must be pled, and that since it was not pled in 
the instant case, it may not be addressed on appeal. 
Section 81-8,211 states in part: 
Authority is hereby conferred upon the State Claims 
Board, acting on behalf of the State of Nebraska, to con- 
sider, ascertain, adjust, compromise, settle, determine, and 
allow any tort claim. If any tort claim is compromised, set- 
tled, or allowed in an amount of more than five thousand 
dollars, the unanimous approval of all members of the 
State Claims Board shall be required and such claims also 
shall be submitted for approval by the district court for 
Lancaster County. 
Although this court has never addressed § 81-8,211 of the 
State Tort Claims Act, the plain language of the statute indicates 
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that its application is limited to tort claims that have been insti- 
tuted pursuant to the act. If a tort claim has not been instituted 
against the State, then § 81-8,211 is inapplicable. 

In the instant case, Myers brought his action in contract, 
pleading that he filed a claim with the State Claims Board pur- 
suant to Neb. Rev. Stat. § 81-8,302 et seq. (Reissue 1996), the 
State Contract Claims Act, and that he notified the board that he 
did not desire that the board hear his claim, pursuant to 
§ 81-8,305(3). In its answer, the NEOC made allegations in 
contract concerning consideration and conditions precedent, 
and an allegation concerning article III, § 19, of the Nebraska 
Constitution, but did not plead that the agreement at issue was 
in any way related to a tort, nor did the NEOC make any alle- 
gations concerning the State Tort Claims Act. Likewise, the 
NEOC made no allegations that Myers’ claim was improperly 
brought pursuant to the State Contract Claims Act. 

Based on these facts, it is obvious that the trial court was 
never given an opportunity to decide whether the agreement at 
issue was subject to the State Tort Claims Act and, such being 
the case, could not have committed error in that regard. Cases 
are heard in the state appellate courts on the theory upon which 
they were tried. Cheloha v. Cheloha, ante p. 32, 582 N.W.2d 
291 (1998). An issue not presented to the trial court may not be 
raised on appeal, inasmuch as a lower court cannot commit 
error in resolving an issue it was never given an opportunity to 
resolve. See Jirkovsky v. Jirkovsky, 247 Neb. 141, 525 N.W.2d 
615 (1995). 


UNCONSTITUTIONAL GRATUITY 

Finally, the NEOC argues that the amount to be paid to 
Myers pursuant to the agreement was an unconstitutional gratu- 
ity, in violation of article III, § 19, of the Nebraska Constitution, 
which applies to the State and its political subdivisions. See 
Retired City Civ. Emp. Club of Omaha v. City of Omaha Emp. 
Ret. Sys., 199 Neb. 507, 260 N.W.2d 472 (1977). Article III, 
§ 19, states in pertinent part that “[t]he Legislature shall never 
grant any extra compensation to any public officer, agent, or 
servant after the services have been rendered... .” 

Clearly, when the “services” for which compensation is 
granted are rendered prior to the date the determination to pay 
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is made, the “benefits awarded are not compensation but are a 
gratuity.” Wilson v. Marsh, 162 Neb. 237, 252, 75 N.W.2d 723, 
732 (1956). See, also, Gossman v. State Employees Retirement 
System, 177 Neb. 326, 129 N.W.2d 97 (1964). “A payment of 
compensation to a public servant constitutes extra compensa- 
tion whenever there is no legal obligation to pay such compen- 
sation.” Matter of Mullane v. McKenzie, 269 N.Y. 369, 377, 199 
N.E. 624, 627 (1936). 

The NEOC argues that it was not legally obligated to pay 
Myers pursuant to the agreement and, thus, that the payment can 
only represent extra compensation for Myers’ service as execu- 
tive director of the NEOC. According to the NEOC, it was not 
legally obligated to pay pursuant to the agreement because the 
agreement was not supported by adequate consideration (the 
only consideration being Myers’ past service). Myers, however, 
argues that his resignation and relinquishment of due process 
rights provided adequate consideration to support the agreement. 

Thus, the issue is whether Myers’ resignation and relinquish- 
ment of due process rights constituted adequate consideration to 
support a binding contract. If so, the NEOC legally obligated 
itself to pay Myers the amount specified, and the payment is not 
an unconstitutional gratuity. 

We have held that consideration is sufficient to support a 
contract if there is any detriment to the promisee or any benefit 
to the promisor. Pruss v. Pruss, 245 Neb. 521, 514 N.W.2d 335 
(1994). The NEOC argues that because Myers was an “at will” 
employee, no payment was necessary to secure his resignation. 
Thus, according to the NEOC, the NEOC would have received 
no benefit for the payment and Myers would have suffered no 
detriment from his resignation and relinquishment of constitu- 
tional rights, rendering the agreement without consideration. 

It is true that we have held that when employment is not for 
a definite term and there are no contractual or statutory restric- 
tions upon the right of discharge, an employer may lawfully 
discharge an employee whenever and for whatever cause it 
chooses without incurring liability. Overmier v. Parks, 242 Neb. 
458, 495 N.W.2d 620 (1993). However, while a governmental 
at-will employee may be discharged for no reason at all, he or 
she may not be discharged on a basis that infringes upon con- 
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stitutionally protected interests. Wood v. Tesch, 222 Neb. 654, 
386 N.W.2d 436 (1986), overruled on other grounds by Landon 
v. Pettijohn, 231 Neb. 837, 438 N.W.2d 757 (1989). Thus, the 
State cannot discharge an employee for whatever cause it 
chooses. See Vinci v. Nebraska Dept. of Corr. Servs., 253 Neb. 
423, 571 N.W.2d 53 (1997) (holding that State cannot condition 
public employment on basis that infringes employee’s constitu- 
tionally protected interest in freedom of expression). See, also, 
Perry v. Sindermann, 408 U.S. 593, 92 S. Ct. 2694, 33 L. Ed. 2d 
570 (1972); Donato v. Plainview-Old Bethpage Cent. School 
Dist., 96 F.3d 623 (2d Cir. 1996) (stating that discharge moti- 
vated by unconstitutional reason is impermissible, whatever 
terms of employment). 

“When acting as an employer, the state must still heed the 
Fourteenth Amendment’s command not to ‘deprive any person 
of life, liberty, or property, without due process of law.’” 
Donato, 96 F.3d at 626. In the instant case, it is clear that Myers 
had no property interest in his employment, since he stipulated 
that he served “at the pleasure of the Commission.” However, 
Myers does assert that he had a liberty interest in a hearing 
to clear his name and reputation, as set out in Donato, and 
that his relinquishment of his liberty interest was adequate 
consideration. 

If, upon the termination of the employment of an employee, 
an employer makes ‘“‘a charge ‘that might seriously damage [the 
employee’s] standing and associations in his community’ or 
‘impose[s] on [such employee] a stigma or other disability that 
foreclose[s] his freedom to take advantage of other employment 
opportunities’ ” without due process of law, then that employee’s 
liberty interest is violated. Campanelli v. Bockrath, 100 F.3d 
1476, 1478 (9th Cir. 1996), quoting Board of Regents v. Roth, 
408 U.S. 564, 92 S. Ct. 2701, 33 L. Ed. 2d 548 (1972). 
Stigmatizing comments include charges of illegality, dishon- 
esty, or immorality, and in order to violate a state employee’s 
liberty interest, such comments must be publicly disclosed. See 
Donato, supra. However, public disclosure of stigmatizing 
comments violates a state employee’s liberty interest only when 
the employee asserts that the comments are untrue. When the 
employee disputes the accuracy of the government employer’s 
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comments, a “hearing must be held for the limited purpose of 
giving a discharged employee an opportunity to clear [his or] 
her name,” Donato, 96 F.3d at 633, which hearing satisfies the 
demands of due process. 

In the instant case, Myers had a legitimate due process claim 
to a name-clearing hearing. Allegations of sexual involvement 
with subordinate employees would certainly qualify as stigma- 
tizing to an employee whose career required the investigation of 
sexual harassment claims. Such allegations would also tend to 
seriously damage his standing and associations in the commu- 
nity. Finally, we note that the allegations against Myers and the 
reasons for his suspension by the NEOC were publicized by the 
NEOC and that Myers consistently challenged their accuracy. 

Despite Myers’ legitimate claim to a name-clearing hearing, 
the NEOC clearly indicated that it did not wish to conduct an 
investigation of the allegations against Myers or hold a hearing. 
The commission believed that an investigation and hearing 
would be detrimental to the functioning of the agency and was 
to be avoided. Considering that the agreement to compensate 
Myers was entered into by the NEOC to prevent any impair- 
ment in its operation, it is reasonable to conclude that Myers’ 
relinquishment of his claim to a name-clearing hearing consti- 
tuted a “benefit” to the NEOC. Indeed, the NEOC, through the 
Attorney General’s office, stipulated that the NEOC had “a 
legitimate interest in avoiding disruption to the conduct of the 
N.E.O.C.’s business.” 

Likewise, Myers’ relinquishment of the right to a name- 
clearing hearing was a detriment. 

Because the NEOC received the benefit of Myers’ relin- 
quishment of his claim to a name-clearing hearing and Myers 
suffered a corresponding detriment, we conclude that Myers’ 
status as an at-will employee did not render the agreement with- 
out consideration. 

Our conclusion that the agreement was supported by consid- 
eration is in no way a validation of its prudence. Indeed, the 
public may have a strong interest in rejecting payments to gov- 
ernment employees accused of wrongdoing, even if avoiding 
that payment is detrimental to the functioning of the employing 
agency. Nonetheless, this court is not a superagency. The wis- 
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dom of the severance agreement was for the NEOC to deter- 
mine. Our authority is limited to determining whether the bar- 
gain violated the Constitution, and not whether the bargain was 
prudent. 


Cross-APPEAL 
On cross-appeal, Myers argues that he is entitled to an award 
of attorney fees and costs because one of the three defenses 
raised by the NEOC was frivolous and made in bad faith. The 
trial court determined that the defense in the instant case was 
not frivolous or in bad faith in any part, and we conclude that 
the trial court did not abuse its discretion in so determining. 


CONCLUSION 
We conclude that the agreement was not an unconstitutional 
gratuity and is enforceable. We also conclude that Myers is not 
entitled to an award of attorney fees. 
AFFIRMED. 


KAER P. VANICE III, APPELLANT, V. GARY L. OEHM AND 
LESLIE OEHM, HUSBAND AND WIFE, ET AL., APPELLEES. 
582 N.W. 2d 615 


Filed July 31, 1998. No. S-97-502. 


1. Breach of Contract: Damages. A suit for damages arising from breach of a contract 
presents an action at law. 

2. Judgments: Appeal and Error. When reviewing a question of law, an appellate 
court reaches a conclusion independent of the lower court's ruling. 

3. Laches. The defense of laches is not favored in Nebraska. It will be sustained only if 
a litigant has been guilty of inexcusable neglect in enforcing a right to the prejudice 
of his adversary. 

4. ___. The elements which must be shown for a defendant to successfully assert the 
doctrine of laches are (1) inexcusable neglect by the plaintiff and (2) prejudice result- 
ing from such neglect. 

5. Estoppel. When a person, knowing his rights, takes no steps to enforce those rights 
until the adverse party has, in good faith, changed his position such that he could not 
be restored to his former state if the rights are enforced, the delay becomes 
inequitable and the person is estopped from asserting the rights. 

6. Laches: Time. Laches does not result from the mere passage of time, but from the 
fact that during the lapse of time, circumstances changed such that to enforce the 
claim would work inequitably to the disadvantage or prejudice of another. 
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Appeal from the District Court for Lancaster County: KAREN 
FLOWERS, Judge. Reversed and remanded for a new trial. 


Edward H. Tricker and David A. Hecker, of Woods & Aitken, 
for appellant. 


John R. Doyle for appellees Oehm. 


Wuite, C.J., CAPORALE, CONNOLLY, GERRARD, STEPHAN, and 
McCormack, JJ. 


McCormack, J. 

This case was first heard in 1995. See Vanice v. Oehm, 247 
Neb. 298, 526 N.W.2d 648 (1995). At that time, appellant 
herein, Kaer P. Vanice Ill, had filed an action to foreclose on a 
mortgage, and Gary L. Oehm and Leslie Oehm (appellees) 
demurred. The district court for Lancaster County, Nebraska, 
sustained appellees’ demurrer and refused to allow appellant to 
amend. Because the petition in Vanice, supra, made reference to 
a note which could potentially allow recovery, this court 
reversed the judgment and issued a mandate instructing the dis- 
trict court to allow appellant to amend. Appellant then filed an 
action alleging breach of contract referencing a loan agreement 
and also seeking an order foreclosing the mortgage which had 
secured the loan agreement. In this action it was disclosed there 
was not a note. Appellees answered by filing a cross-petition, 
seeking to quiet title in the real estate which was the subject of 
the mortgage claim. The district court ruled in favor of 
appellees, ruling that the equitable doctrine of laches barred 
appellant’s claim for breach of contract and that the foreclosure 
action was barred by the statute of limitations. Appellant then 
filed an appeal, and on our own motion, we removed the matter 
to this court under our authority to regulate the caseloads of the 
Nebraska Court of Appeals and this court. We reverse the dis- 
trict court’s ruling, and remand the matter for a new trial. 


BACKGROUND 
In 1980, appellant and appellees entered into an agreement 
for the purchase and operation of an automobile dealership in 
Cassville, Missouri. Appellant is the stepfather of Leslie Oehm 
and the father-in-law of Gary Oehm. Under the agreement, 


168 255 NEBRASKA REPORTS 


appellant loaned appellees $50,000 to be used as part of the 
$200,000 purchase price of an existing dealership in Missouri. 
Appellant paid the other $150,000 of the purchase price him- 
self. Initially, appellant was to own 75 percent and appellees 25 
percent of the stock of the dealership. According to the agree- 
ment, the parties formed a Delaware corporation licensed to do 
business in Missouri as Vanice-Oehm Chevrolet, Inc. (VOCTI), 
with appellant as the majority and voting shareholder, and 
appellees as nonvoting minority shareholders possessing a 25- 
percent interest. The agreement stipulated that it would be gov- 
erned by Missouri law. 

The $50,000 loan carried an interest rate of 13.5 percent per 
annum. As security for the loan, appellees gave appellant a 
mortgage on real estate appellees owned in Lancaster County, 
Nebraska. At trial, the parties stipulated that appellees made no 
loan payments to appellant. Appellees purchased a home in 
Missouri, and both appellees began working at the dealership. 
The business was unsuccessful, and in 1982, appellees quit the 
dealership and left Missouri. Appellant then liquidated the cor- 
poration unilaterally, making no attempt to settle with appellees 
for the value of their shares or providing them with an account- 
ing. For 10 years following the liquidation, appellant made no 
demand for repayment of the $50,000 loan. 

In 1992, appellant filed suit, seeking to foreclose on the 
mortgage which secured the loan. The district court sustained 
appellees’ demurrer without granting appellant leave to amend. 
This court held that the mortgage itself provided no schedule of 
repayments, and as such, the 10-year statute of limitations 
began to run at the time of the loan. Thus, we reasoned that the 
statute of limitations expired 10 years after April 1, 1980, more 
than 29 months prior to the filing of the action. However, we 
reversed the judgment and remanded the cause because 

when a demurrer to a petition is sustained, a court must 
grant leave to amend, unless it is clear that no reasonable 
possibility exists that amendment will correct the defect. . 
. . Since the agreement makes reference to a note, the 
operative petition raises a possibility that there exists a 
document which sets forth a payment schedule which 
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might change the maturity date of the debt secured by the 
mortgage. 
Vanice v. Oehm, 247 Neb. 298, 304, 526 N.W.2d 648, 653 
(1995). 

In ruling on the claims in the case at bar, the district court 
found that with respect to the foreclosure of the mortgage, the 
court was in the same position it was at the time of Vanice, 
supra. Appellant does not challenge the court’s decision as to 
that claim. With respect to appellant’s second claim, a claim 
based upon contract, the court found that “Mo, Rev. Stat. 
§516.200” applied to toll the statute of limitations while either 
party resided outside of Missouri. This section of Missouri law 
provided that the statute of limitations is tolled while appellees 
are absent from the State of Missouri, which they have been 
since 1982. Although finding that the contract existed and was 
breached, the district court applied the doctrine of laches to sup- 
port a judgment in favor of appellees. The district court held 
that appellant’s claim requesting foreclosure of the mortgage 
was barred by Nebraska’s 10-year statute of limitations, Neb. 
Rev. Stat. § 25-202 (Reissue 1995), which finding is not chal- 
lenged in this appeal; that appellant did loan appellees $50,000 
to purchase a 25-percent interest in VOCI; that appellant’s fail- 
ure to issue stock to appellees did not constitute a breach or 
abandonment of that agreement; that the statute of limitations 
on the contract action was tolled by the Missouri statute of lim- 
itations, § 516.200, due to appellees’ absence from the State of 
Missouri; and that appellant’s recovery on the contract was 
barred by the equitable doctrine of laches. Judgment was 
entered in favor of appellees. The district court did not make a 
specific finding on appellees’ cross-petition to quiet title to the 
Lincoln real estate in favor of appellees against appellant’s 
mortgage, but one could infer that since the mortgage on the 
property was held to be unenforceable, this mortgage would not 
be a claim or cloud against appellees’ title. Appellant timely 
filed this appeal. 


ASSIGNMENTS OF ERROR 
Appellant assigns that the district court erred in (1) applying 
the equitable doctrine of laches because appellees’ right to an 
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accounting, if any, was from the corporation, while the under- 
lying debt ran to appellant personally, and (2) applying the doc- 
trine of laches because appellees failed to prove they were prej- 
udiced by appellant’s delay in asserting his rights. 


STANDARD OF REVIEW 

A suit for damages arising from breach of a contract presents 
an action at law. Bachman vy. Easy Parking of America, 252 Neb. 
325, 562 N.W.2d 369 (1997); VRT, Inc. v. Dutton-Lainson Co., 
247 Neb. 845, 530 N.W.2d 619 (1995); Production Credit Assn. 
v. Eldin Haussermann Farms, 247 Neb. 538, 529 N.W.2d 26 
(1995). 

When reviewing a question of law, an appellate court reaches 
a conclusion independent of the lower court’s ruling. Hoiengs v. 
County of Adams, 254 Neb. 64, 574 N.W.2d 498 (1998); Tapp v. 
Blackmore Ranch, 254 Neb. 40, 575 N.W.2d 341 (1998); Brams 
Ltd. v. Elf Enters., 253 Neb. 932, 573 N.W.2d 139 (1998); 
Mandolfo y. Chudy, 253 Neb. 927, 573 N.W.2d 135 (1998); 
State ex rel. Garvey v. County Bd. of Comm., 253 Neb. 694, 573 
N.W.2d 747 (1998); Johnson v. School Dist. of Millard, 253 
Neb. 634, 573 N.W.2d 116 (1998). 


ANALYSIS 

We note at the outset that in the district court this action was 
for foreclosure of a mortgage on real property and for breach of 
contract. The action for foreclosure has been abandoned by 
appellant following an adverse ruling by the district court, and 
it will not be dealt with herein except to note that the district 
court’s order regarding this matter operates to quiet title and 
remove any cloud cast upon the title of the property by the 
claims of appellant. We are left with appellant’s assigned errors 
regarding the district court’s application of the doctrine of 
laches to his breach of contract claim. 

With regard to appellant’s breach of contract claim, there is 
no doubt that appellant loaned appellees $50,000, that sum 
being one-fourth of the purchase price of the Missouri auto 
dealership. However, what is unclear from the record is what 
appellant took out of the company upon its liquidation. 
Appellant argues that there is no evidence in the record to sup- 
port that anything was taken out of the corporation upon its liq- 
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uidation. This argument is based upon the testimony of appel- 
lant that he did not take anything from the corporation upon its 
liquidation. However, Gary Oehm testified that the corporation 
had a net worth of approximately $180,000 upon appellant’s 
liquidation. As such, there is evidence in the record that the 
VOCI property had substantial value which could have been 
used to mitigate the loss suffered by appellant on the loan. 

However, such evidence becomes irrelevant for purposes of 
our review herein because of the lack of a cross-petition by 
appellees alleging breach of contract by appellant. The district 
court ruled that appellant had proved all the elements necessary 
to show a breach of the loan agreement, and such finding is not 
disputed by appellees. However, due to the assertion of the 
equitable defense of laches, we concern ourselves only with the 
elements thereof. Both the parties and the district court cite to 
this court’s opinion in Fritsch v. Hilton Land & Cattle Co., 245 
Neb. 469, 481, 513 N.W.2d 534, 543 (1994), for the proposition 
that “the defense of laches is not favored in Nebraska. It will be 
sustained only if a litigant has been guilty of inexcusable 
neglect in enforcing a right to the prejudice of his adversary.” 
See, also, Hanthorn v. Hanthorn, 236 Neb. 225, 460 N.W.2d 
650 (1990). Thus the elements which must be shown for a 
defendant to successfully assert the doctrine of laches are (1) 
inexcusable neglect by the plaintiff and (2) prejudice resulting 
from such neglect. 

The district court compared the doctrine of laches to the doc- 
trine of equitable estoppel to explain how laches operates. In 
defining the doctrine of equitable estoppel, this court has stated: 

When a person, knowing her rights, takes no steps to 
enforce those rights until the adverse party has, in good 
faith, changed his position such that he could not be 
restored to his former state if the rights are enforced, the 
delay becomes inequitable and the person is estopped 
from asserting the rights. 

Welch v. Welch, 246 Neb. 435, 449, 519 N.W.2d 262, 272 
(1994). Equitable estoppel, as used by the district court in the 
present case, may be distinguished from laches in that equitable 
estoppel prevents a plaintiff from asserting rights against an 
adverse party when that party has changed his or her position. 
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Laches does not require that an adverse party affirmatively alter 
its position. Instead, laches merely requires that circumstances 
have changed such that the assertion of rights by the plaintiff 
would prejudice the adverse party. 

Appellant concedes that 12 years passed between the time the 
business was incorporated and the filing of his initial petition in 
this action. No valid explanation for this delay is given, other 
than a concern by appellant that if he pursued the action, the 
property which provided security for the loan would be sold by 
appellees. The delay in the present case apparently meets the 
first criterion for the application of the equitable doctrine of 
laches, that being that there was an unexplained delay by the 
plaintiff. However, such delay is not legally inexcusable because 
the breach of contract action was not time barred due to the 
tolling provision contained in the Missouri statute of limitations. 
See § 516.200. As such, though the delay by appellant would bar 
the action under Nebraska law, because the agreement called for 
the application of Missouri law to any disputes between the par- 
ties, the delay by appellant is not legally inexcusable. 

A further problem for appellees is the second requirement for 
the application of the doctrine of laches, that being the question 
of whether prejudice ran to appellees due to appellant’s pro- 
crastination. Appellees claim, and the trial court below found, 
that appellant’s delay precluded appellees from asserting and 
proving that they were owed a share of the assets netted from 
the liquidation of the corporation. The record clearly indicates 
that appellees had ample opportunity to enter evidence regard- 
ing the liquidation of the corporation but were unsuccessful in 
doing so. Furthermore, the only fact upon which the district 
court bases the above conclusion regarding appellees’ inability 
to assert and prove their right to an accounting is the parties’ 
disagreement about the proceeds netted from the liquidation of 
the corporation. Such disagreement results from nothing more 
than the passage of time between the agreement and the filing 
of the present action. No circumstances have changed which 
may be fairly said to be prejudicial to appellees. The decision of 
the district court runs afoul of this court’s clear statement in 
Fritsch v. Hilton Land & Cattle Co., 245 Neb. 469, 481, 513 
N.W.2d 534, 543 (1994), that “[l]aches does not result from the 
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mere passage of time, but from the fact that during the lapse of 
time, circumstances changed such that to enforce the claim 
would work inequitably to the disadvantage or prejudice of 
another.” See, also, Kracl v. Loseke, 236 Neb. 290, 461 N.W.2d 
67 (1990). The sole problem interfering with appellees’ ability 
to argue that their damages should be mitigated by any amounts 
received by appellant from the liquidation of the corporation is 
the passage of time. Appellees showed neither that circum- 
stances had changed nor that they suffered any prejudice due to 
anything other than the mere passage of time. 

As the present appeal is an action for breach of contract pre- 
senting a question of law, this court reviews the decision of the 
trial court and reaches a conclusion independent of the decision 
of the trial court. In keeping with our clear precedent, we find 
that appellees failed to satisfy the elements of the affirmative 
defense of laches, and the district court improperly barred 
appellant’s claim for breach. 


CONCLUSION 
We therefore conclude that the district court erred in ruling 
that appellant’s action for breach of contract was barred by the 
equitable doctrine of laches. 
REVERSED AND REMANDED FOR A NEW TRIAL. 
WRIGHT, J., not participating. 


STATE OF NEBRASKA, APPELLEE, V. DWAYNE HILL, APPELLANT. 
583 N.W.2d 20 


Filed August 7, 1998. No. S-97-062. 


1, Preliminary Hearings: Probable Cause. The purpose of a preliminary hearing 
under Neb. Rev. Stat. § 29-506 (Reissue 1995) is to ascertain whether or not a crime 
has been committed and whether or not there is probable cause to believe the accused 
committed it; it is not a trial of a person accused to determine his guilt or innocence, 
but is a procedural safeguard to prevent a person from being detained in custody with- 
out probable cause existing that the crime charged was committed by that person. 

2. Preliminary Hearings: Waiver: Piea in Abatement. A claim that a defendant was 
not accorded a preliminary hearing or waived it is determinable by a plea in abate- 
ment or a motion to quash, : 
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3. Judgments: Appeal and Error. Regarding questions of law, an appellate court is 
obligated to reach a conclusion independent of the determinations reached by the trial 
court. 

4. Sentences: Appeal and Error. A sentence imposed within statutory limits will not 
be disturbed on appeal absent an abuse of discretion by the trial court. 

5. Sentences. An abuse of discretion takes place when the sentencing court’s reasons or 
tulings are clearly untenable and unfairly deprive a litigant of a substantial right and 
a just result. 

6. Preliminary Hearings: Plea in Abatement. The failure to hold a preliminary hear- 
ing, as opposed to a challenge to the sufficiency of evidence at a preliminary hearing, 
may be raised by a motion to quash or a plea in abatement. 

7. ___:____. The proper method of objecting to trial in the district court for the insuf- 
ficiency of a preliminary hearing, or the failure to provide one at all, is by motion to 
quash or a plea in abatement before an attack on the merits. 

8. Preliminary Hearings: Waiver. The district court is without jurisdiction to try on 
information one accused of committing a felony within the state unless the defendant 
is first accorded the privilege of a preliminary hearing or waives the same. 

9. Preliminary Hearings: Complaints: Indictments and Informations. in a prosecu- 
tion by information, the complaint and information must charge the same offense, but 
it is sufficient if the charge in the information is substantially the same as that alleged 
in the complaint. If this is so, a plea of no preliminary hearing on the ground of vari- 
ance between the complaint and the information is without force. 

10. Sentences: Statutes. By its very nature, a life sentence is indefinite, and in the case 
of a life sentence, it is impossible to impose punishment exceeding the term pre- 
scribed by statute. ; 

11. Homicide: Sentences. A criminal defendant convicted of first or second degree mur- 
der and sentenced to life in prison is not entitled to credit for time spent in custodial 
detention pending trial and sentence. 

12. Sentences. When a defendant receives a sentence consecutive to a life sentence 
which carries a maximum and minimum term, the defendant is entitled to receive 
credit for the time served against the consecutive sentence. 


Appeal from the District Court for Lancaster County: 
WILLIAM D. BLUE, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public Defender, and 
Robert G. Hays for appellant. 


Don Stenberg, Attorney General, and Mark D. Starr for 
appellee. 


WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD, 
STEPHAN, and McCorMack, JJ. 


PER CURIAM. 
Dwayne Hill appeals his convictions of second degree mur- 
der and use of a firearm to commit a felony. He assigns as error 
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the trial court’s (1) granting the State leave to file an amended 
information without first providing appellant a preliminary 
hearing on count I, (2) overruling appellant’s motion to quash, 
(3) not applying credit for time served to appellant’s minimum 
sentence for purposes of determining parole eligibility, (4) fail- 
ing to articulate the minimum sentence applicable to count I in 
appellant’s case, and (5) not ruling that it is a violation of due 
process to retroactively apply an unforeseeable judicial inter- 
pretation of statutory language. We affirm. 


BACKGROUND 

Louis Burchfield testified that he attended a party in Lincoln 
on Saturday, August 26 or 27, 1989. Sometime after midnight, 
a group of young males came to the party. The five young males 
left the party approximately half an hour after they had arrived. 
A short while after the five males were escorted from the party, 
a young man arrived at the party appearing frightened and 
excited, with blood on his face. He told the other partygoers that 
he had been assaulted outside the house by several young males 
and that they had taken his glasses. 

Burchfield and one other partygoer walked toward the corner 
of 11th and F Streets to attempt to retrieve the man’s glasses. 
On the corner of 11th and F Streets, Burchfield and his com- 
panion met up with these males, and Burchfield’s companion 
fled and returned to the party to get more help. The group began 
insinuating that Burchfield was gay and told him they were 
going to beat him up, so he began to slowly back away from the 
intersection toward the house where the party was being held. 

At that point, several more of the partygoers joined 
Burchfield in the confrontation with the group of young males. 
One of the young males was holding a stick and swinging it at 
the partygoers, presumably trying to keep them at bay. One of 
the partygoers charged the man with the stick and was struck 
twice before the stick broke. As Burchfield and another mem- 
ber of the party charged the man with the stick, another of the 
men from the party, J. Eric Jones, came running from behind 
Burchfield. Burchfield turned to make sure it was someone 
from the party and watched as Jones was shot and fell to the 
ground. Burchfield turned to the direction from which the shot 
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had been fired and saw a man standing by Jones. The person 
standing over Jones then turned and fired twice at Burchfield. 
Burchfield testified that he heard five shots altogether. 
Burchfield’s version of the events was corroborated by Mark 
Greenwood, one of the hosts of the party. 

Scott Joyce testified that during the early morning hours of 
August 27, 1989, he telephoned the 911 emergency service 
number because he saw a large number of people outside a 
house at 11th and F Streets and he thought there might be a 
fight. While Joyce was on the telephone with a 911 operator, he 
heard three shots fired outside. 

Sgt. Joseph Wright was the Lincoln police officer dispatched 
to 11th and F Streets at about 4:30 a.m. regarding gunshots. 
Upon arriving, he found an individual lying on the ground on 
the east curb of 11th Street just north of F Street, clutching a 
stomach wound. 

Dr. David L. Kutsch is a retired pathologist who performed 
an autopsy on Jones at Lincoln General Hospital. Kutsch testi- 
fied that Jones had a gunshot wound to the right side of the 
abdomen approximately 3% inches to the right of the navel. The 
bullet entered the right side of the abdomen, nicked a loop of 
the small intestine, and perforated the left common iliac artery. 
He described the injury to the artery as catastrophic and testi- 
fied that if the artery had not been severed, Jones would have, 
in all likelihood, survived uneventfully. Kutsch further testified 
that the severing of the artery and the resultant loss of blood 
caused Jones to go into irreversible shock and that Jones was 
pronounced dead shortly after arriving at the hospital. Kutsch 
also identified the bullet that was taken from Jones’ body dur- 
ing the autopsy. 

Det. Greg Sorensen of the Lincoln Police Department con- 
tacted appellant at the Omaha Police Division. Appellant gave 
Sorensen a statement implicating himself, following the reading 
of his Miranda rights, which Sorensen recorded. At trial, 
Sorensen identified a Smith & Wesson .38-caliber revolver 
which appellant identified as the handgun he had used to shoot 
Jones. 

Prior to the case at bar, appellant was previously found guilty 
of second degree murder for shooting Jones. Appellant filed a 
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motion for postconviction relief on March 24, 1995, alleging 
that his rights were violated under the Sixth Amendment to the 
U.S. Constitution and article I, § 11, of the Nebraska Constitu- 
tion because his attorney failed to advise him that according to 
Neb. Rev. Stat. § 28-304 (Reissue 1995), he was not guilty of 
the crime of second degree murder because the act he commit- 
ted lacked an essential element of the offense (malice). The trial 
court granted appellant’s motion for postconviction relief and 
granted a new trial because the information charging the appel- 
lant with second degree murder did not include malice as an ele- 
ment. The State appealed this decision, and this court summar- 
ily affirmed the decision without opinion, 248 Neb. xxiv (case 
No. S-95-980, Dec. 13, 1995). The State then filed a second 
amended information, charging appellant in count I with second 
degree murder under § 28-304(1) and in count II with use of a 
firearm to commit a felony under Neb. Rev. Stat. § 28-1205(1) 
(Reissue 1989). 

Appellant then filed a motion to quash the second amended 
information because he was not given a preliminary hearing on 
count I of the second amended information, which motion was 
overruled. A jury trial was held, and after adducing evidence, 
the State rested. Appellant put on no evidence and moved for a 
directed verdict on counts I and II, which was denied. The jury 
returned verdicts of guilty on counts I and II, and the defendant 
filed a motion for new trial, which was denied as well. The trial 
court sentenced appellant to life imprisonment under count I of 
the information and to an indeterminate term of imprisonment 
of from 2 to 4 years under count II of the information, the sen- 
tences to be served consecutively. Appellant was given credit 
against count II for time spent in custody since February 22, 
1996. 


ASSIGNMENTS OF ERROR 

Appellant assigns as error that (1) the trial court erred in 
granting the State leave to file an amended information without 
first providing appellant a preliminary hearing on count I, (2) 
the trial court erred in overruling appellant’s motion to quash, 
(3) the trial court erred in not applying credit for time served to 
appellant’s minimum sentence for purposes of determining 
parole eligibility, (4) the trial court erred in failing to articulate 
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the minimum sentence applicable to count I in appellant’s case, 
and (5) the trial court erred in not ruling that it is a violation of 
due process to retroactively apply an unforeseeable judicial 
interpretation of statutory language. 


STANDARD OF REVIEW 

The purpose of a preliminary hearing under Neb. Rev. Stat. 
§ 29-506 (Reissue 1995) is to ascertain whether or not a crime 
has been committed and whether or not there is probable cause 
to believe the accused committed it; it is not a trial of a person 
accused to determine his guilt or innocence, but is a procedural 
safeguard to prevent a person from being detained in custody 
without probable cause existing that the crime charged was 
committed by that person. State v. Sheldon, 179 Neb. 377, 138 
N.W.2d 428 (1965), cert. denied 383 U.S. 930, 86S. Ct. 938, 15 
L. Ed. 2d 848 (1966). 

A claim that a defendant was not accorded a preliminary 
hearing or waived it is determinable by a plea in abatement or a 
motion to quash. State v. Moss, 182 Neb. 502, 155 N.W.2d 435 
(1968); State v. Brevet, 180 Neb. 616, 144 N.W.2d 210 (1966). 

Regarding questions of law, an appellate court is obligated to 
reach a conclusion independent of the determinations reached 
by the trial court. State v. Williams, 253 Neb. 111, 568 N.W.2d 
246 (1997); State v. Stubblefield, 249 Neb. 436, 543 N.W.2d 
743 (1996). 

A sentence imposed within statutory limits will not be dis- 
turbed on appeal absent an abuse of discretion by the trial court. 
State v. Schultz, 252 Neb. 746, 566 N.W.2d 739 (1997); State v. 
Merrill, 252 Neb. 510, 563 N.W.2d 340 (1997); State v. Earl, 
252 Neb. 127, S60 N.W.2d 491 (1997); State v. Cook, 251 Neb. 
781, 559 N.W.2d 471 (1997). An abuse of discretion takes place 
when the sentencing court’s reasons or rulings are clearly 
untenable and unfairly deprive a litigant of a substantial right 
and a just result. See, State v. McBride, 252 Neb. 866, 567 
N.W.2d 136 (1997); State v. Merrill, supra; State v. Earl, supra; 
State vy. Cook, supra. 


ANALYSIS 
Appellant’s first and second assignments of error, combined, 
assert that the district court erred in overruling his motion to 
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quash the information due to the State’s failure to provide him 
a preliminary hearing. It should be noted at the outset that 
appellant was given a preliminary hearing as to count II of the 
information charging him with use of a weapon to commit a 
felony, and sufficient evidence was found to bind appellant over 
for trial. It should be further noted that appellant was granted a 
preliminary hearing as to the charge of second degree murder 
prior to his first conviction. The only element which was absent 
from the information at the time of Hill’s first preliminary hear- 
ing was the element of malice. 
The failure to hold a preliminary hearing, as opposed to a 
challenge to the sufficiency of evidence at a preliminary hear- 
ing, may be raised by a motion to quash or a plea in abatement. 
State v. Brevet, 180 Neb. 616, 144 N.W.2d 210 (1966). In State 
v. Brevet, 180 Neb. at 620, 144 N.W.2d at 213, we stated that 
“(t]he proper method of objecting to trial in the district court for 
the insufficiency of a preliminary hearing, or the failure to pro- 
vide one at all, is by motion to quash or a plea in abatement 
before an attack on the merits.” (Emphasis supplied.) The later 
case Kruger v. Brainard, 183 Neb. 455, 161 N.W.2d 520 (1968), 
modified State v. Brevet, supra, only as to the insufficiency of a 
preliminary hearing and did not modify the holding in Brevet as 
to the failure to hold a preliminary hearing. 
The question, then, is whether appellant was accorded a pre- 
liminary hearing. “[T]he District Court is without jurisdiction to 
try on information one accused of committing a felony within 
the state unless the defendant is first accorded the privilege of a 
preliminary [hearing] or waives the same.” State v. Kelley, 211 
Neb. 770, 775, 320 N.W.2d 455, 458 (1982). Clearly, appellant 
was provided a preliminary hearing, albeit upon a charge of sec- 
ond degree murder that omitted the element of malice. 
“In a prosecution by information, the complaint and infor- 
mation must charge the same offense, but it is sufficient if 
the charge in the information is substantially the same as 
that alleged in the complaint. If this is so, a plea of no pre- 
liminary [hearing] on the ground of a variance between the 
complaint and the information is without force.” 

Id. at 775-76, 320 N.W.2d at 458. In the instant case, the charge 

in the amended information is substantially the same as that in 
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the original information, such that a second preliminary hearing 
was not required. 

A preliminary hearing “is in no sense a trial of the person 
accused in regard to his guilt or innocence.” State v. Brevet, 180 
Neb. at 619, 144 N.W.2d at 213. Rather, its purpose is limited to 
ascertaining whether or not a crime was committed and whether 
or not there is probable cause to believe the accused committed 
it. Id. Whether a charge is “substantially” the same may not be 
sufficient to give a defendant a fair trial, but certainly is suffi- 
cient to give the defendant a fair preliminary hearing. 


CREDIT FOR TIME SERVED 

We have said that a sentence of imprisonment that is within 
the statutory limits will not be disturbed on appeal in the 
absence of abuse of discretion. State v. Cisneros, 248 Neb. 372, 
535 N.W.2d 703 (1995); State v. Derry, 248 Neb. 260, 534 
N.W.2d 302 (1995). 

In State v. Anderson, 252 Neb. 675, 564 N.W.2d 581 (1997), 
Anderson pled guilty to second degree murder in 1988; in 1995, 
he was granted postconviction relief based on the failure of the 
State to include the element of malice in the charging informa- 
tion. He was then convicted of second degree murder in 1996 
and appealed to this court, claiming that the sentencing court did 
not give him credit in regard to his prior life sentence. This court 
stated, citing State v. Lynch, 215 Neb. 528, 340 N.W.2d 128 
(1983), that by its very nature, a life sentence is indefinite, and 
that in the case of a life sentence, it is impossible to impose pun- 
ishment exceeding the term prescribed by statute. State v. 
Anderson, supra. This court went on to say that a criminal 
defendant convicted of first or second degree murder and sen- 
tenced to life in prison is not entitled to credit for time spent in 
custodial detention pending trial and sentence. Id. We also 
stated, citing State v. Mantich, 249 Neb. 311, 543 N.W.2d 181 
(1996), that when a defendant receives a sentence consecutive to 
the life sentence which carries a maximum and minimum term, 
the defendant is entitled to receive credit for the time served 
against the consecutive sentence. State v. Anderson, supra. 

The trial court followed exactly the holdings of State v. 
Anderson, supra; State v. Mantich, supra; and State v. Lynch, 
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supra, in imposing the sentence in this case. Appellant’s assign- 
ments of error with regard to the sentence and credit for time 
served are, therefore, without merit. 


DUE PROCESS 

As to appellant’s contention that his due process rights were 
violated, we would point out that in State v. Lynch, supra, we 
held that a defendant sentenced to life imprisonment is not enti- 
tled to credit against a life sentence for time spent in custody 
awaiting trial. This decision predated in time all sentences in 
this case. Appellant’s fifth assignment of error, therefore, is 
without merit. 


CONCLUSION 

For the reasons previously stated in this opinion, we hold 
appellant’s assignments of error Nos. 1 and 2, that the trial court 
erred in granting the State leave to file an amended information 
without first providing appellant with a preliminary hearing on 
the amended charge and that the trial court overruled his motion 
to quash, to be without merit. We further hold that the failure to 
hold a preliminary hearing, as opposed to a challenge to the suf- 
ficiency of the evidence at the preliminary hearing; may be 
raised either by a plea in abatement or in a motion to quash. 
However, error in ruling on a plea in abatement or motion to 
quash alleging failure to hold a preliminary hearing is cured by 
a subsequent finding of guilt beyond a reasonable doubt by a 
jury. 

Appellant’s contention that he should be given an indetermi- 
nate sentence of 10 years’ to life imprisonment is without merit. 
The matter of sentencing appellant was squarely within the dis- 
cretion of the trial judge, and appellant’s life sentence clearly 
was not an abuse of discretion. 

Appellant’s fifth assignment of error is also without merit for 
the reason that the holding of State v. Lynch, supra, that one 
sentenced to life in prison is not entitled to credit for time 
served awaiting trial, predated in time all of the sentences in this 
case. This rule did not change from the date of the crime and the 
date of the final sentencing. 

AFFIRMED. 
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RICHARD AND DEBRA L. MORRIS, APPELLANTS, 
v. MISTY CORZATT, APPELLEE. 
583 N.W. 2d 26 


Filed August 7, 1998. No. S-97-952. 


1. Visitation: Appeal and Error. Determinations concerning grandparent visitation 
are initially entrusted to the discretion of the trial judge, whose determinations, on 
appeal, will be reviewed de novo on the record and affirmed in the absence of abuse 
of the trial judge’s discretion. 

2. Visitation. A court may modify an order granting or denying grandparent visitation 
upon a showing that there has been a material change in circumstances which justi- 
fies such modification and that the modification would serve the best interests of the 
child. 


Appeal from the District Court for Buffalo County: JOHN P. 
ICENOGLE, Judge. Affirmed. 


Larry W. Beucke, of Parker, Grossart, Bahensky & Beucke, 
for appellants. 


Terri S. Harder, of Jacobsen, Orr, Nelson, Wright, Harder & 
Lindstrom, P.C., for appellee. 


WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD, 
STEPHAN, and McCorMAckK, JJ. 


McCormack, J. 

Appellants, Richard and Debra L. Morris, are the parents of 
appellee, Misty Corzatt, and the maternal grandparents of the 
two minor children at issue, Christopher Corzatt and Calea 
Corzatt. Appellants obtained court-ordered visitation of 
Christopher in Finney County, Kansas, in May 1993. The order 
granting such visitation was registered in Buffalo County, 
Nebraska, on March 7, 1997. Appellee filed a motion to trans- 
fer all pending matters regarding visitation of Christopher from 
Finney County to Nebraska as a more convenient forum, and 
the Finney County District Court ordered this transfer in 
November 1996. In the present action, appellants sought grand- 
parent visitation of Calea pursuant to Neb. Rev. Stat. § 43-1801 
et seq. (Reissue 1993). Appellee filed a cross-petition for mod- 
ification of the visitation order regarding Christopher. The dis- 
trict court for Buffalo County, Nebraska, denied appellants’ 
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request for court-ordered visitation with Calea and vacated the 
Kansas order providing visitation with Christopher. On our own 
motion, we removed the matter to this court under our authority 
to regulate the caseloads of this court and the Nebraska Court of 
Appeals. We affirm. 


BACKGROUND 

In April 1992, when Christopher was approximately 10 
months old, appellants filed a petition for grandparent visitation 
in Finney County, Kansas. Over the objections of appellee, 
appellants were granted visitation of one weekend per month, a 
10-day summer visit, and a family Thanksgiving visit. To facil- 
itate visitation, the parties would meet at a central point, owing 
to the 4-hour travel distance between the parties’ homes. Both 
children visited with appellants, despite the fact that the Kansas 
order applied only to Christopher. In January 1995, the father of 
the two children, Frank Corzatt, was killed in an automobile 
accident. Following Frank’s death, appellee and her two chil- 
dren moved to and from several locations in Kansas until set- 
tling in Pleasanton, Nebraska, in May 1996. Following 
appellee’s move to Pleasanton, appellants initiated an action in 
the district court, seeking to register the Kansas visitation order 
in Nebraska. Appellants later filed the present action to obtain 
an order for visitation as to Calea, and appellee filed a cross- 
petition seeking a modification of the visitation order relating to 
Christopher. 

Appellants testified that their relationship with appellee was 
strained. Appellants felt that their relationship with their grand- 
children was beneficial and significant and feared that without 
a court order, visitation would cease. Diana Bonnell, a family 
mediator for the 25th Judicial District in Kansas, did a grand- 
parent home study and testified on appellants’ behalf. Bonnell 
testified that appellants provided a relaxed atmosphere for the 
children and saw no evidence of a strained relationship between 
the children and appellants. Bonnell admitted upon examination 
by the court that there was some element of a “Disneyland 
Daddy” in the appellants’ positive relationship with the chil- 
dren. Bonnell testified that the relationship with appellants 
could possibly be used to undermine appellee’s authority. Six 
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other friends of appellants’ testified by affidavit about appel- 
lants’ relationship with the children. 

Appellee testified she felt that her mother undermined her 
authority with the children and that she always had to be the bad 
guy when it came to discipline because appellants are so much 
more lax in disciplining the children than she is. Appellee testi- 
fied that appellants never inquired as to her rules and that Debra 
Morris had often made comments to the children about how 
much better things were at appellants’ house than at appellee’s. 
Appellee testified about an incident where Debra Morris took 
Christopher to the eye doctor without notifying appellee. 

Testifying on appellee’s behalf was Alana Anderson, the 
Buffalo County child custody officer, who had met with the par- 
ties on three occasions. In oral argument, it was explained that 
the Buffalo County child custody officer acted much the same as 
a guardian ad litem for the children. It was Anderson’s observa- 
tion that the parties’ relationships with the children seemed to be 
a competition, with each party trying to one-up the other for the 
children’s affection. Anderson felt this undermined appellee’s 
authority with the children. Anderson recommended that court- 
ordered visitation be terminated. 

Lori Wilkens is a friend of appellee’s who, at appellee’s 
request, began monitoring appellants’ telephone conversations 
with the children. During several of the conversations, Debra 
Morris criticized things appellee had done by comparing them 
to what appellants could provide the children. 

Five more witnesses testified on appellee’s behalf via affi- 
davit. Dustin Morris, appellee’s brother, testified that he lived at 
the Morris household during visitation. He testified that none of 
the many gifts appellants bought the children ever went home 
with the children following visitation. Dustin further testified 
that on one. occasion, he overheard Debra Morris teaching 
Christopher her telephone number so that Christopher could 
come live with her when he was older. 

Shirley K. Calvin was the Kansas court-appointed guardian 
ad litem, appointed when appellants attempted to modify the 
original order in Kansas. Calvin testified that she talked to 
appellants about appellee, and Debra Morris took every oppor- 
tunity to tell her every bad thing about appellee. Appellants 
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used the word “evil” on several occasions to describe appellee 
and stated that “[t]he children would be better off with us, we 
could raise them better.” Calvin recommended that visitation be 
denied as to Calea and that the previous visitation order regard- 
ing Christopher be vacated. 

Keith Corzatt, the children’s paternal grandfather, testified 
by affidavit that the children were very unruly following their 
visits with appellants. On one occasion, he heard Christopher 
remark, in response to being asked to do something he did not 
wish to do, “I’ll just call Grandma Debbie and she’ ll come after 
me.” Christopher also confided in Keith that Debra Morris had 
called appellee a witch. Keith further testified that appellee had 
never denied him and his wife visitation with the children upon 
their request. 

Sharlene Barlovic, a counselor who met with Christopher on 
twelve occasions, testified by affidavit that she felt there would 
be no ill effects to discontinuing visitation. It was Barlovic’s 
expert opinion that Christopher suffered from adjustment disor- 
der caused by the strained relationship between appellee and 
appellants and that court-ordered visitation would not alleviate 
the problem. 

Appellants filed written objections to the introduction of por- 
tions of the testimony of Dustin, Keith, and Emily Teel, the chil- 
dren’s aunt on their father’s side, on hearsay and foundation 
grounds. Appellants further filed written objections to any of 
the testimony of Barlovic and Calvin on the ground that they 
were being called as experts and § 43-1802 did not specifically 
provide for expert testimony to be given by affidavit. 

In addition to the affidavits, the court admitted into evidence 
certain documents from the Finney County court file. Among 
the documents specifically objected to were (1) the report of 
Calvin, the guardian ad litem in the Kansas case; (2) a letter 
from CASA, Inc., to the Kansas county court; (3) a letter from 
Pawnee Mental Health Services, which had performed a psy- 
chological evaluation on each of the parties involved during the 
1992 action; and (4) a letter from appellee’s attorney, Mickey 
Moorman, in the Kansas action, which also contained the 
CASA letter. (CASA appears to be an organization of volun- 
teers who, pursuant to court appointment, make recommenda- 
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tions to the court concerning custody and visitation.) Appellants 
objected to the introduction of the documents at trial on hearsay 
grounds and were overruled. 

The district court ruled that appellants had a significant prior 
relationship which was, in part, beneficial to the children. The 
trial court further found that the problem between appellee and 
appellants is irreconcilable; that the competition during the last 
3'2 to 4 years of grandparent visitation of both children is 
unhealthy for the children and adversely affects the parent-child 
relationship; and that appellants’ actions have undermined the 
relationship between the mother and the children and do not 
serve the best interests of the children at this time. The trial 
court ruled that the grandparent visitation between appellants 
and Calea should be denied, and further ruled that the prior 
order granting grandparent visitation between appellants and 
Christopher is no longer in Christopher’s best interests and 
serves to undermine his relationship with the appellee, and 
therefore, the prior order awarding grandparent visitation to 
appellants should be vacated. 


ASSIGNMENTS OF ERROR 
Appellants assign as error that the district court (1) abused its 
discretion in vacating the prior visitation order relating to 
Christopher, (2) abused its discretion in failing to grant visita- 
tion with Calea, and (3) erred in admitting into evidence the 
affidavits of Barlovic and Calvin and the Finney County District 
Court records. 


STANDARD OF REVIEW 
Determinations concerning grandparent visitation are ini- 
tially entrusted to the discretion of the trial judge, whose deter- 
minations, on appeal, will be reviewed de novo on the record 
and affirmed in the absence of abuse of the trial judge’s discre- 
tion. Eberspacher v. Hulme, 248 Neb. 202, 533 N.W.2d 103 
(1995). 


ANALYSIS 
Because our review is for an abuse of discretion under a de 
novo on the record standard, and because the statute in question 
uses subjective terms such as “significant beneficial relation- 
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ship” and “adversely interfere with the parent-child relation- 
ship,” see § 43-1802(2), our decision in this case will necessar- 
ily be very fact specific. See Rosse v. Rosse, 244 Neb. 967, 510 
N.W.2d 73 (1994). Rosse was a case of first impression where 
this court first dealt with the grandparent visitation statute. In 
Rosse, the facts established that the grandparents who sought 
visitation had a significant beneficial relationship with the 
children and that any accusations that the grandparents might 
interfere with the mother’s relationship with her children were 
generalized. Important to note is this court’s finding that 
“[a]lthough it is clear from the record that the relationship 
between [the mother] and [the grandparents] is strained, there is 
no evidence that either [grandparent] interferes in the relation- 
ship between [the mother] and [the minor child].” Jd. at 974, 
510 N.W.2d at 79-80. Because of the evidence in Rosse, we 
found no abuse of discretion in the trial court’s decision that 
clear and convincing evidence supported the granting of visita- 
tion. However, the grandparent-mother relationship in Rosse 
was not nearly as acrimonious as the relationship between 
appellants and appellee in the present case. 

In the present case, there is substantial evidence in the record 
that the acrimonious relationship between appellee and appel- 
lants is detrimental to the children. Also important is the dam- 
aging effect these problems have on appellee’s ability to raise 
her children. There was testimony that there are often argu- 
ments in front of the children when exchanges are made for vis- 
itation. Furthermore, there was ample evidence that Debra 
Morris’ relationship to the children interfered with rules which 
appellee had established in her own household. Finally, there 
was testimony from appellee that if appellants’ petition was 
denied, she would still allow them visitation with Christopher 
and Calea. Corroborative of this testimony is the fact that 
appellee allowed appellants visitation with Calea for nearly 3 
years despite the lack of a visitation order referring to her. 
During argument, appellee’s counsel stated that appellee would 
allow visitation with appellants, but she did not want to be 
under a court order to do so. 

The criteria set forth in § 43-1802(2) control as to the grant- 
ing of grandparent visitation with Calea. The trial court found 
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that the first criterion, a significant prior relationship between 
Calea and appellants, had been established. As to the second 
criterion, the trial court found that appellants’ efforts to under- 
mine the relationship between appellee and the children do not 
serve the best interests of the children at this time. As to the 
third criterion, that the grandparent visitation will not adversely 
interfere with the parent-child relationship, the trial court found 
that the competition between appellants and appellee over the 
last 3'2 to 4 years adversely affected the parent-child relation- 
ship. The trial court, therefore, found that appellants had failed 
to prove two of the three statutory criteria necessary to grant 
appellants grandparent visitation with Calea. Under our stan- 
dard of review, the determinations of the trial court are to be 
affirmed in the absence of an abuse of the trial judge’s discre- 
tion. We find no abuse of discretion in this case and therefore 
affirm. 

With regard to Christopher, appellants already had grandpar- 
ent visitation based upon the order of the district court for 
Finney County, Kansas. In her cross-petition, appellee sought 
modification of this order. The statutory criteria for modifica- 
tion of a prior grandparent visitation order are different from the 
criteria for obtaining grandparent visitation in the first instance 
and are set out in § 43-1802(3): “The court may modify an 
order granting or denying [grandparent] visitation upon a show- 
ing that there has been a material change in circumstances 
which justifies such modification and that the modification 
would serve the best interests of the child.” The trial court found 
as to both Christopher and Calea that appellants’ efforts to 
undermine the relationships between appellee and her children 
do not serve the best interests of the children at this time. Under 
our standard of review, the determinations of the trial court are 
to be affirmed in the absence of an abuse of discretion. We find 
no abuse of discretion and therefore affirm the trial court’s rul- 
ing which vacated the prior order granting grandparent visita- 
tion of Christopher. 

Appellants also assign as error the admission of the affidavits 
of Barlovic and Calvin and the Kansas court file into evidence 
over objection on the ground that the affidavits amounted to an 
attempt by appellee to enter expert testimony via affidavit, thus 
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preventing appellants from cross-examination. Appellants fur- 
ther argue that the affidavit testimonies of Barlovic and Calvin 
were expert testimonies and did not afford them an opportunity 
to cross-examine. Appellants conclude that the grandparent- 
grandchild relationship deserves constitutional due process pro- 
tection. If afforded such protection, appellants’ right to cross- 
examine adverse witnesses would be denied by the admission of 
expert testimony by affidavit. 

Appellee counters by arguing that a constitutional challenge 
to the grandparent visitation statutes was not properly raised by 
appellants, as they did not conform to Neb. Ct. R. of Prac. 9E 
(rev. 1996). See, also, Neb. Rev. Stat. § 25-21,159 (Reissue 
1995). However, appellants have not questioned the constitu- 
tionality of the grandparent visitation statutes, but, rather, 
merely question the constitutionality of the result in this case. 
As such, compliance with rule 9E is not mandated. 

As noted above, the standard of review in this action is de 
novo on the record. Eberspacher v. Hulme, 248 Neb. 202, 533 
N.W.2d 103 (1995). In a review de novo on the record, an 
appellate court reappraises the evidence as presented by the 
record and reaches its own independent conclusions with 
respect to the matters at issue. Tyler v. Tyler, 253 Neb. 209, 570 
N.W.2d 317 (1997). There is nothing in the district court order 
which was taken exclusively from the affidavits or the court file 
of Finney County about which appellants complain. As stated in 
the case In re Interest of C.W. et al., 239 Neb. 817, 479 N.W.2d 
105 (1992), the improper admission of evidence in a parental 
rights termination case does not, in and of itself, amount to 
reversible error; as long as proper objection was raised at trial, 
the Supreme Court will not consider improperly admitted evi- 
dence in its de novo review of the record. See, also, In re 
Interest of §.S.L., 219 Neb. 911, 367 N.W.2d 710 (1985). In our 
de novo review in this case, we find that the evidence sustains 
the trial court’s decision without consideration of the affidavits 
or the Finney County District Court’s file, which appellants 
claim was improperly admitted. 

Appellants’ third assignment of error is therefore without 
merit. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. 
Gary L. BURLISON, APPELLANT. 
583 N.W.2d 31 


Filed August 14, 1998. No. S-96-755. 


Statutes: Judgments: Appeal and Error. Statutory interpretation is a matter of law, 
in connection with which an appellate court has an obligation to reach an indepen- 
dent, correct conclusion irrespective of the determination made by the courts below. 
Postconviction: Constitutional Law: Proof. A defendant moving for postconvic- 
tion relief must allege facts which, if proved, constitute a denial or violation of his or 
her rights under the Nebraska or U.S. Constitution. 

Postconviction. Once a motion for postconviction relief has been judicially deter- 
mined, any subsequent motion for such relief from the same conviction and sentence 
may be dismissed unless the motion affirmatively shows on its face that the basis 
relied upon for relief was not available at the time the prior motion was filed. 
Postconviction: Appeal and Error. A motion for postconviction relief cannot be 
used to secure review of issues which were known to the defendant and could have 
been litigated on direct appeal. 

Postconviction: Waiver: Appeal and Error. To use a procedural default or waiver 
as a means of ignoring a plain error that results in an unconstitutional incarceration 
would place form over substance; would damage the integrity, reputation, and fair- 
ness of the judicial process; and would render the plain error doctrine and postcon- 
viction relief remedies meaningless. 

Criminal Law: Statutes: Legislature. Under Nebraska law, all crimes are statutory 
and no act is criminal unless the Legislature has in express terms declared it to be so. 
Criminal Law. There are no common-law crimes in Nebraska. 

Criminal Law: Legislature: Statutes. Within constitutional boundaries, the 
Legislature is empowered to define a crime. 

Criminal Law: Statutes. It is a fundamental principle of statutory construction that 
penal statutes are to be strictly construed. 

Statutes. In the absence of anything indicating to the contrary, statutory language is 
to be given its plain and ordinary meaning, and when the words of a statute are plain, 
direct, and unambiguous, no interpretation is necessary or will be indulged to ascer- 
tain their meaning. 

__.. It is not within the province of the courts to read a meaning into a statute that 
is not there, nor to read anything direct and plain out of a statute. 

Courts. The doctrine of stare decisis is grounded in public policy and, as such, is 
entitled to great weight and must be adhered to, unless the reasons therefor have 
ceased to exist, are clearly erroneous, or are manifestly wrong and mischievous or 
unless more harm than good will result from doing so. 

Case Overruled: Homicide: Intent. Prior decisions interpreting Neb. Rev. Stat. 
§ 28-304(1) (Reissue 1995) to include malice as a necessary element of the crime of 
murder in the second degree were clearly erroneous and are therefore overruled. 
Aiding and Abetting. One who aids, abets, procures, or causes another to commit 
any offense may be prosecuted and punished as if he were the principal offender. 


STATE v. BURLISON 191 
Cite as 255 Neb. 190 


15. Homicide: Intent: Legislature. The only elements of murder in the second degree 
are those which the Legislature included in Neb. Rev. Stat. § 28-304(1) (Reissue 
1995), namely, the causation of death intentionally but without premeditation. 


Appeal from the District Court for Dakota County: MARK J. 
FUHRMAN, Judge. Affirmed. 


Gary L. Burlison, pro se. 


Don Stenberg, Attorney General, and Jay C. Hinsley for 
appellee. 


CAPORALE, WRIGHT, CONNOLLY, GERRARD, STEPHAN, and 
McCorMack, JJ. 


PER CURIAM. 

Gary L. Burlison appeals from an order of the district court 
for Dakota County denying his motion for postconviction relief. 
We granted Burlison’s petition to bypass the Nebraska Court of 
Appeals and now affirm, although for reasons different from 
those stated by the district court. 


FACTS 

In an amended information filed on December 7, 1992, the 
State charged Burlison with aiding and abetting another to com- 
mit the offense of murder in the second degree as defined by 
Neb. Rev. Stat. § 28-304 (Reissue 1995). Burlison pleaded 
guilty to the charge under the terms of a plea agreement. After 
accepting his plea, the district court sentenced Burlison to a 
term of 25 years’ imprisonment. 

On October 19, 1994, Burlison filed a motion for postcon- 
viction relief alleging, inter alia, that the State violated his state 
and federal constitutional rights by failing to include the ele- 
ment of malice in the amended information. Noting that it had 
overruled a previous motion for postconviction relief filed by 
Burlison, the district court denied his second motion because 
there was no showing that the grounds relied upon were 
unavailable at the time of the first motion. Burlison’s appeal of 
this order was dismissed by the Court of Appeals on April 21, 
1995, because of his failure to file a brief. 

On June 7, 1996, Burlison filed a third motion for postcon- 
viction relief, again alleging that the State violated his state and 
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federal constitutional rights by failing to “allege the essential 
element of malice” in the amended information. On July 1, 
1996, the district court denied the motion on grounds that it was 
based upon the same issues raised in the previous two motions 
which had been denied. Burlison perfected a timely appeal from 
this order, and we granted his petition to bypass the Court of 
Appeals. 


ASSIGNMENTS OF ERROR 
Burlison’s four assignments of error all relate to his con- 
tention that his state and federal constitutional rights were 
denied because the amended information omitted malice as an 
element of the crime of aiding and abetting second degree 
murder. 


STANDARD OF REVIEW 
Statutory interpretation is a matter of law, in connection with 
which an appellate court has an obligation to reach an indepen- 
dent, correct conclusion irrespective of the determination made 
by the courts below. State v. Irons, 254 Neb. 18, 574 N.W.2d 
144 (1998); State v. Roucka, 253 Neb. 885, 573 N.W.2d 417 
(1998). 


ANALYSIS 


POSTCONVICTION RELIEF 

A defendant moving for postconviction relief must allege 
facts which, if proved, constitute a denial or violation of his or 
her rights under the Nebraska or U.S. Constitution. See, State v. 
Bowen, 254 Neb. 863, 580 N.W.2d 555 (1998); State v. Boppre, 
252 Neb. 935, 567 N.W.2d 149 (1997). Once a motion for post- 
conviction relief has been judicially determined, any subse- 
quent motion for such relief from the same conviction and sen- 
tence may be dismissed unless the motion affirmatively shows 
on its face that the basis relied upon for relief was not available 
at the time the prior motion was filed. State v. Bowen, supra; 
State v. Lindsay, 246 Neb. 101, 517 N.W.2d 102 (1994). A 
motion for postconviction relief cannot be used to secure 
review of issues which were known to the defendant and could 
have been litigated on direct appeal. State v. Bowen, supra; 
State v. Jones, 246 Neb. 673, 522 N.W.2d 414 (1994). 
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Burlison argues that his prior motions for postconviction 
relief should not result in a procedural default, because of our 
reasoning in State v. Hall, 249 Neb. 376, 379-80, 543 N.W.2d 
462, 465 (1996), where we held that a person convicted of mur- 
der in the second degree based upon his plea of guilty was enti- 
tled to postconviction relief because the information did not 
allege the element of malice, and for that reason “did not suffi- 
ciently charge him with a crime.” In State v. Hall, the trial court 
had denied the defendant’s motion for postconviction relief, 
reasoning that he “could have brought to the court’s attention 
the erroneous information either on direct appeal or in the ini- 
tial postconviction proceeding.” 249 Neb. at 379, 543 N.W.2d at 
464. Finding plain error, we reversed the trial court’s decision, 
reasoning that “[t]o use a procedural default or waiver as a 
means of ignoring a plain error that results in an unconstitu- 
tional incarceration would place form over substance; would 
damage the integrity, reputation, and fairness of the judicial 
process; and would render the plain error doctrine and postcon- 
viction relief remedies meaningless.” Id. at 380, 543 N.W.2d at 
465. 

The present matter raises substantially similar issues and is 
procedurally similar to State v. Hall. Accordingly, despite 
Burlison’s failure to diligently prosecute his appeal from the 
denial of his prior motion for postconviction relief, we will 
address the issues raised. 


SECOND DEGREE MURDER 

Section 28-304, which has been in its present form since 
1979, provides in relevant part: “(1) A person commits murder 
in the second degree if he causes the death of a person inten- 
tionally, but without premeditation.” Following the entry of 
Burlison’s sentence, we decided State v. Myers, 244 Neb. 905, 
510 N.W.2d 58 (1994), in which we held that it was plain error 
to omit the element of malice from a jury instruction defining 
second degree murder under § 28-304(1). In State v. Manzer, 
246 Neb. 536, 519 N.W.2d 558 (1994), we applied State v. 
Myers in an appeal from a conviction based upon a plea of 
guilty, holding that the failure to include malice in the amended 
information to which the plea was entered constituted plain 


194 255 NEBRASKA REPORTS 


error. Thereafter, in State v. Ryan, 249 Neb. 218, 223, 543 
N.W.2d 128, 135 (1996), we applied the holding from State v. 
Myers to all cases involving a charge of murder in the second 
degree by holding that “under § 28-304(1), malice is a neces- 
sary element of second degree murder.” We have continued to 
adhere to the rule established in State v. Myers, as articulated in 
State v. Ryan, in subsequent cases addressing second degree 
murder in Nebraska. See, e.g., State v. Randall, 249 Neb. 718, 
545 N.W.2d 94 (1996); State v. White, 249 Neb. 381, 543 
N.W.2d 725 (1996); State v. Hall, 249 Neb. 376, 543 N.W.2d 
462 (1996); State v. Barfoot, 248 Neb. 335, 534 N.W.2d 572 
(1995); State v. Lowe, 248 Neb. 215, 533 N.W.2d 99 (1995); 
State v. Plant, 248 Neb. 52, 532 N.W.2d 619 (1995); State v. 
Eggers, 247 Neb. 989, 531 N.W.2d 231 (1995); State v. Wilson, 
247 Neb. 948, 530 N.W.2d 925 (1995); State v. Williams, 247 
Neb. 931, 531 N.W.2d 222 (1995); State v. Secret, 246 Neb. 
1002, 524 N.W.2d 551 (1994); State v. Martin, 246 Neb. 896, 
524 N.W.2d 58 (1994); State v. Dean, 246 Neb. 869, 523 
N.W.2d 681 (1994); State v. Ladig, 246 Neb. 542, 519 N.W.2d 
561 (1994); State v. Grimes, 246 Neb. 473, 519 N.W.2d 507 
(1994); State v. Blackson, 245 Neb. 833, 515 N.W.2d 773 
(1994), overruled on other grounds, State v. White, 249 Neb. 
381, 543 N.W.2d 725 (1996); State v. Jones, 245 Neb. 821, 515 
N.W.2d 654 (1994). Thus, according to this line of precedent, 
malice is an element of second degree murder notwithstanding 
the fact that § 28-304(1) does not expressly specify it as such. 
This rule marked a departure from our prior cases holding 
that under Nebraska law all crimes are statutory and no act is 
criminal unless the Legislature has in express terms declared it 
to be so. See, State v. Schneckloth, Koger, and Heathman, 210 
Neb. 144, 313 N.W.2d 438 (1981); State v. Ewert, 194 Neb. 203, 
230 N.W.2d 609 (1975); State v. Gallegos, 193 Neb. 651, 228 
N.W.2d 615 (1975); State v. Hauck, 190 Neb. 534, 209 N.W.2d 
580 (1973); Sedlacek v. State, 147 Neb. 834, 25 N.W.2d 533 
(1946); Behrens v. State, 140 Neb. 671, 1 N.W.2d 289 (1941); 
Lane v. State, 120 Neb. 302, 232 N.W. 96 (1930); State v. De 
Wolfe, 67 Neb. 321, 93 N.W. 746 (1903). In other contexts, we 
have adhered to this line of precedent. See, e.g., State v. Burnett, 
254 Neb. 771, 579 N.W.2d 513 (1998); State v. Pattno, 254 Neb. 
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733, 579 N.W.2d 503 (1998); State v. Parks, 253 Neb. 939, 573 
N.W.2d 453 (1998). We have also observed that there are no 
common-law crimes in Nebraska, State v. Schaaf, 234 Neb. 144, 
449 N.W.2d 762 (1989); State v. Douglas, 222 Neb. 833, 388 
N.W.2d 801 (1986), and that within constitutional boundaries, 
the Legislature is empowered to define a crime, State v. Pettit, 
233 Neb. 436, 445 N.W.2d 890 (1989), overruled on other 
grounds, State v. Jones, 245 Neb. 821, 515 N.W.2d 654 (1994). 

Moreover, it is a fundamental principle of statutory construc- 
tion that penal statutes are to be strictly construed. State v. 
Beethe, 249 Neb. 743, 545 N.W.2d 108 (1996); State v. 
Brozovsky, 249 Neb. 723, 545 N.W.2d 98 (1996). In the absence 
of anything indicating to the contrary, statutory language is to 
be given its plain and ordinary meaning, and when the words of 
a statute are plain, direct, and unambiguous, no interpretation is 
necessary or will be indulged to ascertain their meaning. State 
v. Atkins, 250 Neb. 315, 549 N.W.2d 159 (1996); State v. 
Wragge, 246 Neb. 864, 524 N.W.2d 54 (1994). Finally, we have 
repeatedly stated that it is not within the province of the courts 
to read a meaning into a statute that is not there, nor to read any- 
thing direct and plain out of a statute. State v. Atkins, supra; 
State v. Cox, 247 Neb. 729, 529 N.W.2d 795 (1995). 

As noted previously, State v. Hall, 249 Neb. 376, 543 N.W.2d 
462 (1996), is factually and procedurally parallel to the issues 
presented in this case. Burlison’s argument that State v. Hall 
requires us to reach the same result in his case is based upon the 
fundamental legal doctrine of stare decisis, under which an 
appellate court is bound to follow the rule of law established in 
a prior case with a like state of facts in deciding a case subse- 
quently presented. Specifically, 

“The doctrine of stare decisis is grounded on public 
policy and, as such, is entitled to great weight and must be 
adhered to, unless the reasons therefor have ceased to 
exist, are clearly erroneous, or are manifestly wrong and 
mischievous or unless more harm than good will result 
from doing so.” 

Muller v. Nebraska Methodist Hospital, 160 Neb. 279, 282, 
70 N.W.2d 86, 88 (1955), overruled in part, Myers v. Drozda, 
180 Neb. 183, 141 N.W.2d 852 (1966). 
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The decisions of this court which establish legal precedent 
under the doctrine of stare decisis arise from our statutory 
authority to review orders entered by the lower courts for 
“errors appearing on the record.” Neb. Rev. Stat. § 25-1911 
(Reissue 1995). When a case requires the interpretation of a 
statute, we have “an obligation to reach an independent, correct 
conclusion irrespective of the determination made by the courts 
below.” (Emphasis supplied.) State v. Irons, 254 Neb. 18, 20, 
574 N.W.2d 144, 147 (1998). Accord State v. Roucka, 253 Neb. 
885, 573 N.W.2d 417 (1998). Thus, when we perceive that a 
lower court has erroneously interpreted a statute, we are obli- 
gated to correct the error. The duty of this court to ensure that 
statutes are interpreted correctly is in no way diminished when 
the error we perceive is our own. While the doctrine of stare 
decisis forms the bedrock of our common-law jurisprudence, it 
does not require us to blindly perpetuate a prior interpretation 
of the law if we conclude that it was clearly incorrect. 

Upon further consideration, we determine that our prior deci- 
sions interpreting § 28-304(1) to include malice as a necessary 
element of the crime of second degree murder were clearly erro- 
neous and therefore should be overruled. In keeping with our 
long-established rules of statutory construction, we conclude 
that the language of § 28-304(1) should be given its plain and 
ordinary meaning in light of the Legislature’s removal of the 
term “malice” from the definition of second degree murder in 
its 1977 revision of the criminal code. See, State v. Ryan, 249 
Neb. 218, 543 N.W.2d 128 (1996) (Gerrard, J., dissenting); 
State v. Grimes, 246 Neb. 473, 519 N.W.2d 507 (1994) (Wright, 
J., dissenting). Moreover, we conclude that construction of 
§ 28-304(1) to include only those elements which the Legis- 
lature specifically included in its text does not result in consti- 
tutional infirmity. We are now persuaded that when read in 
conjunction with Neb. Rev. Stat. § 28-102(1) (Reissue 1995), 
which defines the general purpose of the criminal code as “[t]o 
forbid and prevent conduct that unjustifiably and inexcusably 
inflicts or threatens substantial harm to individual or public 
interests,’ and the provisions of Neb. Rev. Stat. §§ 28-1406 to 
28-1413 (Reissue 1995) dealing with justification for use of 
force, the Legislature’s definition of second degree murder set 
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forth in § 28-304(1) is not unconstitutionally overbroad. See 
State v. Ryan, supra (Gerrard, J., dissenting). Likewise, we are 
satisfied that in this context the statutes dealing with justifica- 
tion for use of force do not impose upon a defendant an uncon- 
stitutional shifting of the burden of proof, but, rather, a consti- 
tutionally permissible allocation of the burden of production, 
which when met by anything more than a scintilla of evidence 
requires the State to prove the lack of justification beyond a rea- 
sonable doubt. See, id.; State v. Stahl, 240 Neb. 501, 482 
N.W.2d 829 (1992). See, also, Patterson v. New York, 432 U.S. 
197, 97 S. Ct. 2319, 53 L. Ed. 2d 281 (1977); Martin v. Ohio, 
480 U.S. 228, 107 S. Ct. 1098, 94 L. Ed. 2d 267 (1987). Insofar 
as State v. Myers, 244 Neb. 905, 510 N.W.2d 58 (1994), and 
subsequent decisions of this court hold that malice is a neces- 
sary element of second degree murder as defined by § 28-304(1), 
they are overruled. 

One who aids, abets, procures, or causes another to commit 
any offense may be prosecuted and punished as if he were the 
principal offender. Neb. Rev. Stat. § 28-206 (Reissue 1995); 
State v. Mantich, 249 Neb. 311, 543 N.W.2d 181 (1996). Under 
our holding today, the only elements of murder in the second 
degree are those which the Legislature included in § 28-304(1), 
namely, the causation of death intentionally but without pre- 
meditation. Thus, Burlison was not deprived of any state or fed- 
eral constitutional right by the fact that the amended informa- 
tion to which he entered his plea of guilty made no reference to 
malice, and he is therefore not entitled to postconviction relief. 
The judgment of dismissal is affirmed. 

AFFIRMED. 

White, C.J., participating on briefs. 


WuHitE, C.J., dissenting. 

The majority criticizes the previous decision of this court for 
not following the teachings of State v. Atkins, 250 Neb. 315, 549 
N.W.2d 159 (1996), i-e., that it is not within the province of the 
courts to read a meaning into a Statute that is not there. 

However, in State v. Koperski, 254 Neb. 624, 640, 578 
N.W.2d 837, 847 (1998), this court, in a unanimous opinion, 
said: 
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The absence of words in a statute requiring a certain 
mental state does not warrant the assumption that the 
Legislature intended to impose strict liability. To the con- 
trary, at least for an offense as serious as sexual assault, it 
should be presumed that the Legislature intended to follow 
the usual mens rea requirement unless excluded expressly 
or by necessary implication. See 1 Wayne R. LaFave & 
Austin W. Scott, Jr, Substantive Criminal Law § 5.1(b) 
(1986). 

The majority condemns a principle that it embraced 3 short 
months ago. 

Killing with malice is the killing of a victim without legal 
justification. See State v. Drinkwalter, 242 Neb. 40, 493 N.W.2d 
319 (1992). The intentional killing of a person may or may not 
constitute a crime. Indeed, the intentional killing by a police 
officer of a fleeing felon, the execution of a condemned person 
by a warden according to the direction of an appropriate court, 
and this court’s direction to execute a convicted murderer are 
examples of killings that are not criminal offenses. Logically, 
how are these acts to be distinguished from criminal responsi- 
bility for a death absent malice? Certainly not from the words 
of the statute, since the statute plainly embraces criminal and 
noncriminal acts. 

In order to cure the infirmities of the second degree murder 
statute, the majority relies on Neb. Rev. Stat. § 28-102(1) 
(Reissue 1995), the purpose of which is “[t]o forbid and prevent 
conduct that unjustifiably and inexcusably inflicts or threatens 
substantial harm to individual or public interests.” Thus, the 
majority is in fact saying that it is necessary that the State prove 
that an essential element of second degree murder is the unjus- 
tifiable and inexcusable infliction of harm to individual or pub- 
lic interests (i.e., malice). 

Inexplicably, after embracing in effect the essence of malice 
as a requirement of the crime, the majority says that the burden 
of proving that the killing was justifiable and excusable falls on 
the defendant. However, if anything more than a mere scintilla 
of evidence is introduced by the defendant, the State must prove 
beyond a reasonable doubt the lack of justification. We are then 
faced with the proposition that malice continues to be an ele- 
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ment the State must prove when met with any evidence by the 
defendant that the killing was justifiable. 

The majority in effect does not overrule our previous cases 
defining malice as an essential element of crimes; it simply 
shifts the burden of going forward to the defendant in a very 
constitutionally suspect manner. The interesting aspect of the 
majority opinion is that a charge of second degree murder could 
be submitted to a jury on simple proof of the killing of one per- 
son by another unless the defendant affirmatively offers proof 
of justification. Thus, in all the examples stated above, absent 
proof of justification, all could logically be charged with second 
degree murder and convicted. 

CAPORALE, J., joins in this dissent. 


CAPORALE, J., dissenting. 

I respectfully dissent, for I would reverse the judgment of the 
district court. 

I understand that stare decisis ought not be, and is not, so 
inflexible a doctrine as to prohibit the correction of judicial 
error. However, that common-law principle, see Kresha v. 
Kresha, 216 Neb. 377, 344 N.W.2d 906 (1984), yields to the 
specific rule of statutory construction applicable to the circum- 
stances presented; namely, that as a general matter, where a 
statute has been judicially construed and that construction has 
not evoked an amendment, it will be presumed that the 
Legislature has acquiesced in the court’s determination of its 
intent. Mayfield v. Allied Mut. Ins. Co., 231 Neb. 308, 436 
N.W.2d 164 (1989); Nelson v. Dolan, 230 Neb. 848, 434 
N.W.2d 25 (1989); Erspamer Advertising Co. v. Dept. of Labor, 
214 Neb. 68, 333 N.W.2d 646 (1983). 

After the enactment of the language presently found in Neb. 
Rev. Stat. § 28-304 (Reissue 1995) became operative on 
January 1, 1979, 1977 Neb. Laws, L.B. 38, this court unani- 
mously wrote in State v. Clermont, 204 Neb. 611, 284 N.W.2d 
412 (1979), that malice was an element of second degree mur- 
der. Specifically noting the absence of the word “malice” in 
§ 28-304, this court adhered to the Clermont interpretation in 
State v. Rowe, 214 Neb. 685, 335 N.W.2d 309 (1983), and ina 
number of other cases. State v. Franklin, 241 Neb. 579, 489 


200 255 NEBRASKA REPORTS 


N.W.2d 552 (1992); State v. Dean, 237 Neb. 65, 464 N.W.2d 
782 (1991); State v. Trevino, 230 Neb. 494, 432 N.W.2d 503 
(1988); State v. Ettleman, 229 Neb. 220, 425 N.W.2d 894 
(1988); State v. Moniz, 224 Neb. 198, 397 N.W.2d 37 (1986). 
Thus, had the Legislature concluded that notwithstanding the 
historical understanding of the crime of second degree murder, 
this court had misread the legislative intent, the Legislature had 
ample opportunity long before this court again unanimously 
applied its earlier interpretation in State v. Myers, 244 Neb. 905, 
510 N.W.2d 58 (1994), and long before any constitutional con- 
cerms were expressed in State v. Ryan, 249 Neb. 218, 543 
N.W.2d 128 (1996), and State v. Grimes, 246 Neb. 473, 519 
N.W.2d 507 (1994), to have amended § 28-304 so as to have 
clearly declared that it intended to remove malice as a statutory 
element of second degree murder, much as it did ab initio with 
respect to the crime of manslaughter. See 1977 Neb. Laws, L.B. 
38, codified at Neb. Rev. Stat. § 28-305 (Reissue 1995) (one 
“commits manslaughter if he kills another without malice”). 
Instead, the Legislature elected to remain silent. 

Lamentably, this is not the first time I have had occasion to 
suggest it appears that this tribunal applies the legislative acqui- 
escence rule when a majority of its members is comfortable 
with the result the rule produces and ignores the rule when the 
Situation is otherwise. See, Nippert v. Shinn Farm Constr. Co., 
223 Neb. 236, 388 N.W.2d 820 (1986) (Caporale, J., dissenting, 
joined by Boslaugh and Hastings, JJ.); Friedeman v. State, 215 
Neb. 413, 339 N.W.2d 67 (1983) (Caporale, J., dissenting, 
joined by Hastings, J.). As noted in those dissents, if the law 
changes based merely upon the makeup of this court at any par- 
ticular time, the law loses predictability and becomes arbitrary 
and capricious. 


WRIGHT, J., concurring. 

I write to address the assertions that the Legislature acqui- 
esced in this court’s holding that malice is an essential element 
of second degree murder and that the majority opinion herein, 
which overrules that holding, is based solely upon the makeup 
of the court, thus causing the law to lose predictability and 
become arbitrary and capricious. 
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In Nebraska, all crimes are statutory. In 1977, the Legislature 
amended Neb. Rev. Stat. § 28-402 (Reissue 1975) and pur- 
posely omitted malice from the elements of second degree mur- 
der. In explaining the revisions to the criminal code, the 
Judiciary Committee’s summary of L.B. 38 stated: 

Section 19 is comparable to Section 28-402 or second 
degree murder. It differs from the present section, which 
requires the killing to be purposely and maliciously, 
whereas the new code requires that the cause of death of a 
person need only be done intentionally. The penalty under 
existing law and this section is the same, i.e., 10 years to 
life imprisonment. 

Summary of Contents, 85th Leg., 1st Sess. 3 (Jan. 24-26, 1977). 
Section 19 of 1977 Neb. Laws, L.B. 38, was codified as Neb. 
Rev. Stat. § 28-304 (Reissue 1995), which became operative 
January 1, 1979. See 1978 Neb. Laws, L.B. 748. Following this 
change in the second degree murder statute, § 28-304 required 
no statutory construction, because the Legislature had inten- 
tionally removed the element of malice from second degree 
murder and the remaining elements were unambiguous. 

Presently, Nebraska’s second degree murder statute states 
that “[a] person commits murder in the second degree if he 
causes the death of a person intentionally, but without premed- 
itation.” § 28-304. Beginning with State v. Rowe, 214 Neb. 685, 
335 N.W.2d 309 (1983), and continuing until State v. Myers, 
244 Neb. 905, 510 N.W.2d 58 (1994), this court affirmed sec- 
ond degree murder convictions charged in the language of 
§ 28-304. During that time, no defendant challenged the 
absence of malice from an information or jury instructions. 

However, in Myers, this court held that the omission of mal- 
ice from the jury instruction on second degree murder was prej- 
udicially erroneous and plain error. In Myers, 244 Neb. at 908, 
510 N.W.2d at 63, we stated: “[T]his court has continued to 
require malice as an element of second degree murder.” We 
reached this conclusion despite the fact that the Legislature had 
deliberately removed malice as an element of second degree 
murder. 

An appellate court is empowered to construe a statute, but it 
may not assume the role of the Legislature. Therefore, judicial 


202 255 NEBRASKA REPORTS 


construction is constitutionally permissible, but judicial legisla- 
tion is not. Insertion of the element of malice into § 28-304 was 
not a judicial construction of the legislative intent of the statute, 
-but amounted to judicial legislation, which violated article II, 
§ 1, of the Nebraska Constitution. Thus, the majority has prop- 
erly overruled those cases which held that malice was an ele- 
ment of second degree murder. 

As to the issue of legislative acquiescence, in State v. Grimes, 
246 Neb. 473, 484, 519 N.W.2d 507, 516 (1994), the court 
stated: “[D]efining second degree murder without malice would 
make the performance of many noncriminal acts illegal... . 
Therefore, absent malice, Neb. Rev. Stat. § 28-304 (Reissue 
1989), would be unconstitutionally vague and overbroad.” In 
Grimes, the court advised the Legislature that any subsequent 
amendment to § 28-304 which would make it more obvious that 
malice had intentionally been removed would be declared 
unconstitutional. Thus, the Legislature’s failure to amend 
§ 28-304 cannot evidence legislative acquiescence to the court’s 
declaration that malice was an element of second degree murder. 

CONNOLLY and GERRARD, JJ., join in this concurrence. 


IN RE COMPLAINTS OF MCLEOD TELEMANAGEMENT, INC., 
ET AL. AGAINST U S WEST COMMUNICATIONS, INC. 
MCLEOD TELEMANAGEMENT, INC., ET AL., APPELLANTS, V. 
U S WEST COMMUNICATIONS, INC., APPELLEE. 

583 N.W. 2d 39 


Filed August 14, 1998. No. S-97-112. 


1. Public Service Commission: Appeal and Error. In an appeal from the Public 
Service Commission, an appellate court examines the record to determine whether 
the commission acted within the scope of its authority and whether the evidence 
establishes that the order in question is not unreasonable or arbitrary. 

2. Courts: Jurisdiction: Appeal and Error. Before considering the merits of a case, 
it is the duty of the Nebraska Supreme Court to determine whether it has jurisdiction 
over the subject matter of the case, regardless of whether the parties have questioned 
the jurisdiction of the lower court or tribunal. 

3. Judgments: Jurisdiction: Appeal and Error. A jurisdictional question which does 
not involve a factual dispute is determined by an appellate court as a matter of law. 


IN RE COMPLAINTS OF McLEOD TELEMANAGEMENT ET AL. = 203 
Cite as 255 Neb. 202 


As a result, this court is required to reach a conclusion independent from the lower 
court’s decision. 

4. Constitutional Law: Statutes: Public Service Commission. The general powers 
granted by Neb. Const. art. IV, § 20, may be limited by specific legislation. 

5. Jurisdiction: Appeal and Error. When an appeal is taken from a court which lacked 
jurisdiction, the appellate court acquires no jurisdiction. 

6. Jurisdiction: Parties: Standing. Before a party is entitled to invoke a court’s juris- 
diction, that party must have standing to sue. 

7. Standing: Words and Phrases. Standing is the legal or equitable right, title, or inter- 
est in the subject matter of the controversy which entitles a party to invoke the juris- 
diction of the court. Because the requirement of standing is fundamental to a court’s 
exercise of jurisdiction, a litigant or a court before which a case is pending can raise 
the question of standing at any time during the proceeding. 

8. Actions: Parties: Standing. The purpose of a standing inquiry is to determine 
whether the party has a legally protectable interest or right in the controversy that 
would benefit by the relief to be granted. 


Appeal from the Public Service Commission. Reversed and 
remanded with direction to dismiss. 


Steven G. Seglin, of Crosby, Guenzel, Davis, Kessner & 
Kuester; David R. Conn; and Karen L. Clauson for appellants 
McLeod Telemanagement and MCI Telecommunications. 


Andrew S. Pollock, of Knudsen, Berkheimer, Richardson, 
Endacott & Routh; Mary B. Tribby; and Peggy Graham for 
appellant AT&T Communications of the Midwest. 


Richard L. Johnson for U S West. 


WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD, and 
McCorMack, JJ. 


WHITE, C.J. 

This case involves the combined appeal of McLeod 
Telemanagement, Inc. (McLeod), MCI Telecommunications 
Corporation (MCI), and AT&T Communications of the 
Midwest, Inc. (AT&T) (collectively appellants), from the opin- 
ion and findings of the Nebraska Public Service Commission 
(PSC) on appellants’ three formal complaints alleging U S West 
Communications, Inc. (U S West), illegally grandfathered its 
Centrex Plus telecommunications service in contravention of 
both state law and the federal Telecommunications Act of 1996, 
47 U.S.C.A. § 151 et seq. (West 1991 & Supp. 1998). We 
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removed this case to our docket pursuant to our authority to reg- 
ulate the caseloads of the Nebraska Court of Appeals and this 
court. See Neb. Rev. Stat. § 24-1106(3) (Reissue 1995). 

U S West is authorized to provide local telephone service in 
the Nebraska market. In conducting business as a local 
exchange carrier, U S West has developed various telecommu- 
nications services designed to benefit the telecommunications 
needs of businesses. One such service is Centrex Plus. Centrex 
Plus is a central-office-based switching service designed to 
meet the needs of U S West’s business customers utilizing 2 to 
100-plus lines. The system operates within a U S West central 
office and offers calling features such as call hold, call transfer, 
and three-way calling. 

On February 5, 1996, U S West filed a rate list with the PSC. 
Through filing the rate list, U S West announced its intention to 
partially withdraw Centrex Plus from the Nebraska market by 
grandfathering the service for existing customers. Pursuant to 
the PSC’s telecommunications rules and regulations, U S West’s 
rate list would become effective on February 16. The rate list 
also revealed that U S West would discontinue offering Centrex 
Plus to new telecommunications customers once the rate list 
became effective. In addition to the grandfathering announce- 
ment, U S West also announced its intention to introduce a suc- 
cessor service to the retail market within 6 to 9 months from 
removing Centrex Plus from the market. As of December, U S 
West had not introduced a service to replace Centrex Plus. 

On February 8, 1996, the federal Telecommunications Act 
became effective. The act was passed to facilitate the entry of 
competing companies into local telephone-service markets 
across the country. See, Jowa Utilities Bd. v. F-C.C., 120 F.3d 
753 (8th Cir. 1997), cert. granted, AT&T Corp. v. lowa Utilities 
Board, 522 U.S. 1089, 118 S. Ct. 879, 139 L. Ed. 2d 867 (1998); 
GTE South Inc. v. Morrison, 957 F. Supp. 800 (1997). To facil- 
itate such entry, the act requires each incumbent local exchange 
carrier (ILEC), such as U S West, to offer for resale at whole- 
sale rates any telecommunications service which an ILEC sells 
at retail to subscribers who are not telecommunications carriers. 
See § 251. The act also prevents any unreasonable or discrimi- 
natory limitations on the resale of such services. /d. 
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On February 12, 1996, McLeod and MCI objected to U S 
West’s withdrawal of Centrex Plus by filing virtually identical 
formal complaints with the PSC. On March 21, AT&T also 
objected to U S West’s withdrawal of Centrex Plus by filing a 
complaint similar to those complaints filed by McLeod and 
MCI. The complaints set forth appellants’ general allegation 
that U S West’s grandfathering of Centrex Plus was discrimina- 
tory and contrary to federal and state law. The complaints also 
set forth appellants’ specific allegations that U S West’s act of 
withdrawing the availability of Centrex Plus to new customers 
violated § 251(b)(1), (c)(2), and (c)(4) of the act. The com- 
plaints further allege that the “primary effect” of U S West’s 
withdrawal of Centrex Plus precludes McLeod, MCI, and 
“other prospective customers from offering local exchange ser- 
vice in Nebraska by reselling Centrex Plus service.” 

At the time that McLeod and MCI filed their complaints with 
the PSC, neither corporation had filed an application for author- 
ity to provide local exchange service in Nebraska. Even though 
AT&T had filed an application for authority to provide local 
exchange service in Nebraska, its application was still pending 
at the time it filed a formal complaint with the PSC. The record 
does not reveal whether AT&T has been authorized to provide 
local service in Nebraska. 

On May 30, 1996, the PSC held a hearing on the issues pre- 
sented by appellants’ formal complaints. On November 25, the 
PSC, in a 4-to-1 decision, partially sustained and partially 
denied appellants’ formal complaints. On December 13, appel- 
lants filed a joint motion for rehearing. On January 13, 1997, 
the PSC denied appellants’ motion. Appellants timely appealed, 
and we removed this case to our docket. 

In appealing the decision of the PSC, AT&T filed a separate 
brief from that of McLeod and MCI. The substance of the asser- 
tions set forth in AT&T’s assignments of error is virtually iden- 
tical to that of the errors assigned by McLeod and MCI. 
Therefore, we shall consider appellants’ assignments of error 
collectively. Appellants assert, restated, that the PSC erred in 
(1) holding that U S West’s partial withdrawal of Centrex Plus 
did not violate state law, (2) holding that U S West could par- 
tially withdraw Centrex Plus by filing a rate list with the PSC 
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rather than filing a tariff change, (3) holding that U S West’s 
partial withdrawal of Centrex Plus was not an unreasonable and 
discriminatory condition or limitation on the resale of a 
telecommunications service, in violation of § 251(b)(1) and 
(c)(4)(B) of the act, and (4) failing to make a determination 
whether the PSC’s decision authorizing U S West to partially 
withdraw Centrex Plus prohibits McLeod, MCI, and AT&T 
from providing intrastate telecommunications service, in viola- 
tion of § 253(a) of the act. 

In an appeal from the PSC, an appellate court examines the 
record to determine whether the PSC acted within the scope of 
its authority and whether the evidence establishes that the order 
in question is not unreasonable or arbitrary. Jn re Application of 
Jantzen, 245 Neb. 81, 511 N.W.2d 504 (1994); Fecht v. Quality 
Processing, 244 Neb. 522, 508 N.W.2d 236 (1993). 

Appellants’ first assignment of error sets forth their assertion 
that U S West’s partial withdrawal of Centrex Plus violates state 
law. Before considering the merits of appellants’ arguments, it 
is the duty of this court to determine whether we have jurisdic- 
tion over the subject matter of this case, regardless of whether 
the parties have questioned the jurisdiction of the lower court or 
tribunal. In re Interest of D.W., 249 Neb. 133, 542 N.W.2d 407 
(1996). A jurisdictional question which does not involve a fac- 
tual dispute is determined by an appellate court as a matter of 
law. Bonge v. County of Madison, 253 Neb. 903, 573 N.W.2d 
448 (1998). As a result, this court is required to reach a conclu- 
sion independent from the lower court’s decision. /d. 

In making the argument that U S West has violated state law, 
appellants rely upon Neb. Rev. Stat. § 86-801 (Reissue 1994). 
Section 86-801 sets out a general legislative policy on the pro- 
vision of telecommunications services in Nebraska. The policy 
specifically calls for (1) the preservation of affordable rates, (2) 
the maintenance and advancement of the efficiency and avail- 
ability of telecommunications services, (3) the payment of rea- 
sonable charges for telecommunications services, and (4) the 
promotion of diversity in the supply of telecommunications ser- 
vices and products. Although it is questionable whether these 
provisions are actually enforceable, we must first resolve any 
jurisdictional questions. See Jn re Interest of D.W., supra. 
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Neb. Const. art. IV, § 20, empowers the PSC to regulate com- 
mon carriers. Article IV, § 20, provides: “The powers and duties 
of [the PSC] shall include the regulation of rates, service and 
general control of common carriers as the Legislature may pro- 
vide by law. But, in the absence of specific legislation, the 
{PSC] shall exercise the powers and perform the duties enu- 
merated in this provision.” 

The PSC, except as provided in § 86-801 through Neb. Rev. 
Stat. § 86-811 (Reissue 1994), has the power to regulate tele- 
communications companies pursuant to § 86-803(1). The gen- 
eral powers granted by article IV, § 20, however, may be limited 
by specific legislation. See State ex. rel. Spire v. Northwestern 
Bell Tel. Co., 233 Neb. 262, 445 N.W.2d 284 (1989). Therefore, 
we must determine whether the PSC has jurisdiction to enforce 
§ 86-801. 

In § 86-811, the Legislature specifically established, in part: 

If any telecommunications company violates any provi- 
sions of sections 75-109, 75-604, and 75-609 or 86-801 to 
86-810, any interested person may petition the district 
court of the county in which such alleged violation has 
occurred. If it appears to the court, after a hearing, that a 
provision of such sections has been violated, the court 
may issue an injunction or other proper process to restrain 
the telecommunications company and its directors, offi- 
cers, employees, or agents from continuing such violation 
and may order additional relief. 

Thus, through § 86-811, the Legislature has granted the dis- 
trict court for the county in which a violation of §§ 86-801 to 
86-810 occurred the authority to grant relief for such a viola- 
tion. Appellants filed their complaints alleging U S West vio- 
lated § 86-801 with the PSC and not in a district court as autho- 
nized by § 86-811. The PSC was without jurisdiction to consider 
whether U S West’s actions violated § 86-801. 

When an appeal is taken from a court which lacked jurisdic- 
tion, the appellate court acquires no jurisdiction. Becker v. 
Nebraska Acct. & Disclosure Comm., 249 Neb. 28, 541 N.W.2d 
36 (1995); Dittrich v. Nebraska Dept. of Corr, Servs., 248 Neb. 
818, 539 N.W.2d 432 (1995). Consequently, this court is also 
without jurisdiction to consider the merits of appellants’ state 
law claim based on § 86-801. 
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We now turn to appellants’ remaining arguments that U S 
West violated state law and appellants’ remaining assignments 
of error. Due to the fact that appellants filed their formal com- 
plaints with the PSC prior to being authorized to provide local 
exchange service in Nebraska, the court is presented with the 
issue of whether appellants have the requisite standing to raise 
the remaining issues presented by appellants’ assignments of 
error. 

Before a party is entitled to invoke a court’s jurisdiction, that 
party must have standing to sue. Ponderosa Ridge LLC v. 
Banner County, 250 Neb. 944, 554 N.W.2d 151 (1996); 
Metropolitan Utilities Dist. v. Twin Platte NRD, 250 Neb. 442, 
550 N.W.2d 907 (1996); In re Interest of Archie C., 250 Neb. 
123, 547 N.W.2d 913 (1996); Marten v. Staab, 249 Neb. 299, 
543 N.W.2d 436 (1996); City of Ralston v. Balka, 247 Neb. 773, 
530 N.W.2d 594 (1995). Standing is the legal or equitable right, 
title, or interest in the subject matter of the controversy which 
entitles a party to invoke the jurisdiction of the court. Because 
the requirement of standing is fundamental to a court’s exercise 
of jurisdiction, a litigant or a court before which a case is pend- 
ing can raise the question of standing at any time during the 
proceeding. State on behalf of Hopkins v. Batt, 253 Neb. 852, 
573 N.W.2d 425 (1998). The purpose of a standing inquiry is to 
determine whether the party has a legally protectable interest or 
right in the controversy that would benefit by the relief to be 
granted. Metropolitan Utilities Dist. v. Twin Platte NRD, supra; 
In re Interest of Archie C., supra; Marten v. Staab, supra; City 
of Ralston v. Balka, supra. 

In Nebraska, an entity may not provide telecommunications 
services without the approval of the PSC. The PSC’s regulatory 
power in the telecommunications area emanates from article IV, 
§ 20, of the Nebraska Constitution. Article IV, § 20, provides 
that “[t]he powers and duties of [the PSC] shall include the reg- 
ulation of rates, service and general control of common carriers 
as the Legislature may provide by law.” The Legislature has 
empowered the PSC to regulate the entry of telecommunica- 
tions carriers into the Nebraska marketplace through Neb. Rev. 
Stat § 75-604 (Reissue 1996) and § 86-805. The pertinent por- 
tion of § 75-604 provides: 
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(1) Except as provided in section 86-805, no person, 
firm, partnership, limited liability company, corporation, 
cooperative, or association shall offer any telecommunica- 
tions service or shall construct new telecommunications 
facilities in or extend existing telecommunications facili- 
ties into the territory of another telecommunications com- 
pany for the purpose of providing any telecommunications 
service without first making an application for and receiv- 
ing from the [PSC] a certificate of convenience and neces- 
sity, after due notice and hearing under the rules and reg- 
ulations of the [PSC]. 

The pertinent portion of § 86-805 provides: 

(1) The commission may issue a certificate authorizing 
any telecommunications company which so applies to the 
commission to offer and provide inter-LATA [local access 
transport area} interexchange services, which application 
shall include such information as may be required by the 
commission under duly adopted and promulgated rules 
and regulations. 

In order to provide telecommunications service in Nebraska, 
McLeod, MCI, and AT&T must be approved by the PSC. 

As stated above, the purpose of a standing inquiry is to deter- 
mine whether the party has a legally protectable interest or right 
in the controversy that would benefit by the relief to be granted. 
In this case, appellants do not have a legally protectable interest 
in the controversy that would benefit by the relief granted. 
Appellants request this court to reverse the PSC’s opinion and 
findings and order U S West to (1) remove Centrex Plus from its 
grandfathered status and (2) offer Centrex Plus at retail so that 
appellants may resell the service under the terms of the act. 
However, appellants were not licensed to provide telecommuni- 
cations services in the Nebraska market at the time appellants 
filed their complaints. Even if we were to grant the relief 
requested, appellants would not receive any recognizable bene- 
fit because they are not authorized to provide local telephone 
services in Nebraska. Appellants do not have the requisite 
standing to raise issues presented by the remaining assignments 
of error. 
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Consequently, the opinion and findings of the PSC are 
hereby reversed. Upon remand, the PSC is directed to dismiss 
appellants’ complaints, as the PSC lacked jurisdiction to con- 
sider appellants’ § 86-801 argument and appellants lacked 
standing to bring the remaining issues before the PSC. 

REVERSED AND REMANDED WITH 
DIRECTION TO DISMISS. 
STEPHAN, J., not participating. 


GLENN N. STROM, APPELLANT AND CROSS-APPELLEE, V. 
City OF OAKLAND, NEBRASKA, APPELLEE, AND LOWER ELKHORN 
NATURAL RESOURCES DISTRICT, APPELLEE AND CROSS-APPELLANT. 

583 N.W. 2d 311 


Filed August 21, 1998. No. S-95-356. 


1. Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be 
drawn from those facts and that the moving party is entitled to judgment as a matter 
of law. 

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

3. Summary Judgment: Final Orders: Appeal and Error. Except when adverse par- 
ties have each moved for summary judgment and the trial court has sustained one of 
the motions, the denial of a motion for summary judgment is an interlocutory order, 
not a final order, and therefore is not appealable. 

4. Appeal and Error. An issue not presented to or passed on by the trial court is not 
appropriate for consideration on appeal. 

5. Constitutional Law: Eminent Domain. Article I, § 21, of the Nebraska Constitution 
provides that the property of no person shall be taken or damaged for public use with- 
out just compensation therefor. 

6. : ___. Nebraska’s constitutional right to just compensation includes compen- 
sation for damages occasioned in the exercise of eminent domain and, therefore, is 
broader than the federal right which is limited only to compensation for a taking. 

7. Actions: Governmental Subdivisions: Property. Inverse condemnation is a short- 

hand description for a landowner suit to recover just compensation for a govern- 

mental taking of the landowner’s property without the benefit of condemnation 
proceedings. 
: : . A land-use regulatory action does not effect a taking if it substan- 


tially advances legitimate state interests and does not deny an owner economically 
viable use of his land. 
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9. _:__.: ___. There are two discrete categories of land-use regulatory actions 
that are compensable without a case-specific inquiry into the public interest and con- 
comitant regulatory requirement nexus: one is where the regulation denies a 
landowner all economically beneficial or productive use of the land; the other is 
where the owner suffers a physical invasion of his or her property. 

ware eee . With regard to land-use regulatory actions, the case-specific 

inquiry into the pt public interest and regulatory requirement nexus has involved an 

examination of three criteria: (1) the reasonable rate of return on an investment, (2) 

the extent to which the regulation has interfered with distinct investment-backed 

expectations, and (3) whether the owner is able to continue to use the property 
affected in ie same manner as before the imposition of the regulatory requirement. 

___:___:___. Land-use regulations which substantially advance legitimate state 

interests do not effect a taking merely because the regulation caused a diminution in 

property value alone. 

12. Actions: Parties: Standing. Before a party is entitled to invoke a court’s jurisdic- 
tion, that party must have standing to sue. 

13. Standing: Words and Phrases. Standing is the legal or equitable right, title, or inter- 
est in the subject matter of the controversy which entitles a party to invoke the juris- 
diction of the court. Because the requirement of standing is fundamental to a court’s 
exercise of jurisdiction, a litigant or a court before which a case is pending can raise 
the question of standing at any time during the proceeding. 

14. Actions: Parties: Standing. The purpose of an inquiry as to standing is to determine 
whether a party has a legally protectable interest or right in the controversy that 
would benefit by the relief to be granted. 


10. 


1. 


Appeal from the District Court for Burt County: Darvip D. 
QuIsT, Judge. Appeal dismissed in part, and in part reversed and 
remanded for further proceedings. 


Lawrence H. Yost, of Yost, Schafersman, Yost, Lamme, Hillis 
& Mitchell, P.C., for appellant. 


Dennis J. Moynihan, of Johnson and Mock, for appellee City. 


Dennis W. Collins and, on brief, Mark D. Fitzgerald, of 
Jewell, Gatz, Collins, Fitzgerald & DeLay, for appellee Lower 
Elkhorn NRD. 


WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, and GERRARD, 
JJ., and LivinGston, D.J. 


PER CURIAM. 

Glenn N. Strom appeals from the district court order sustain- 
ing the respective motions for summary judgment of the City of 
Oakland (City) and the Lower Elkhorn Natural Resources 


212 255 NEBRASKA REPORTS 


District (LENRD) with regard to Strom’s allegations that the 
City and the LENRD effected a taking or damage to his property 
for a public use without paying just compensation. Because gen- 
uine issues of material fact are yet to be resolved with respect to 
Strom’s action against the LENRD, the district court erred in 
granting summary judgment in favor of the LENRD, and thus, 
we reverse, and remand this cause for further proceedings. 
However, for the reasons that follow, we determine that Strom 
does not have standing to sue the City; therefore, we dismiss 
Strom’s appeal with respect to the City for lack of jurisdiction. 


I. FACTS 

Strom was ordered by the LENRD, pursuant to Nebraska’s 
Erosion and Sediment Control Act, Neb. Rev. Stat. § 2-4601 et 
seq. (Reissue 1987 & Cum. Supp. 1990), to install terraces and 
construct a sediment and water control basin on his farmland. 
The City had initiated the action with the LENRD by filing a 
complaint in conformance with § 2-4608, alleging that sediment 
damage had occurred on its property and that the sediment orig- 
inated from Strom’s adjoining farmland. 

In response to the City’s complaint, Strom contended that the 
City caused the sediment problem by constructing a street 
through the natural drainageway of the land. Further, Strom 
claimed that the City’s complaint to the LENRD sought to do 
through regulation that which the City should have done 
through the acquisition or condemnation of his property. In any 
event, Strom refused to comply with the LENRD’s order. 

Therefore, the LENRD, pursuant to § 2-4612, sought and, on 
April 14, 1993, received an order for immediate compliance 
from the district court. Strom has never consented to the 
LENRD’s order. However, Strom has recognized the authority 
of the district court to compel compliance and, accordingly, 
installed the terraces and sediment retention basin. Pursuant to 
§ 2-4610(2), the LENRD made available to Strom 90 percent 
cost-sharing assistance for the installation of the ordered con- 
servation measures. 

On April 20, 1993, Strom filed a petition against the LENRD 
and the City in the district court, claiming that the 10-percent 
cost not borne by the LENRD, the removal from agricultural 
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production of that portion of his land used in the construction of 
the sediment basin and the terraces, and the consequential 
diminution in value of the land have effected a governmental 
taking or damage to his land for a public use without the pay- 
ment of just compensation. In response to Strom’s petition, the 
City and the LENRD filed separate answers, and in February 
1994, each entity filed a separate motion for summary judg- 
ment. On July 5, the district court overruled both motions. 

Subsequently, the City and the LENRD filed separate 
amended answers, and in January 1995, each entity filed a sep- 
arate motion for partial summary judgment on the issue of 
whether the action requiring Strom to alter his farmland was a 
valid exercise of the police power. On March 23, the district 
court, in one order, sustained the motions for summary judg- 
ment of both the City and the LENRD, and 5 days later, it dis- 
missed Strom’s petition. Strom timely appealed and success- 
fully sought bypass to this court. 


II. SCOPE OF REVIEW 

Summary judgment is proper only when the pleadings, depo- 
Sitions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. Marrs v. Keelan, 254 Neb. 723, 578 N.W.2d 442 (1998). In 
reviewing a summary judgment, an appellate court views the 
evidence in a light most favorable to the party against whom the 
judgment is granted and gives such party the benefit of all rea- 
sonable inferences deducible from the evidence. /d. 


Ill. ASSIGNMENTS OF ERROR 

Strom contends that the district court erred in sustaining the 
City’s and the LENRD’s motions for summary judgment and in 
dismissing his petition. Thus, the issue, as presented by Strom’s 
assigned error, is whether a genuine issue of material fact exists 
as to whether the actions of the City or the LENRD constitute a 
governmental taking or damage to his property for public use 
without the payment of just compensation. The City and the 
LENRD argue that Strom’s claim is barred by the doctrines of 
res judicata and collateral estoppel. 
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The LENRD cross-appeals, assigning that the district court 
erred in overruling its first motion for summary judgment, as 
the district court had before it at the time of the first motion all 
the evidence that it had at the time of the second motion and, 
therefore, should have granted summary judgment in its favor in 
the first instance. 


IV. ANALYSIS 
Before we consider the merits of Strom’s appeal, it is neces- 
sary for us to first dispose of the LENRD’s cross-appeal and the 
procedural bar raised by the LENRD and the City in defense to 
Strom’s claim. 


1. LENRD’s Cross-APPEAL 

First, the LENRD has cross-appealed from the district court’s 
order overruling its first motion for summary judgment. Except 
when adverse parties have each moved for summary judgment 
and the trial court has sustained one of the motions, the denial 
of a motion for summary judgment is an interlocutory order, not 
a final order, and therefore is not appealable. Farmers & 
Merchants Bank v. Grams, 250 Neb. 191, 548 N.W.2d 764 
(1996). Thus, the LENRD’s cross-appeal is without merit, as 
the denial of its first motion for summary judgment constitutes 
an interlocutory order and not a final, appealable order. 

Second, the LENRD and the City argue that Strom is barred 
by the doctrines of res judicata and collateral estoppel from 
raising the issue of the payment of just compensation for a gov- 
ernmental taking or damage for public use because Strom could 
have raised the issue in the hearing before the district court 
wherein the court ordered Strom to comply with the LENRD’s 
conservation plan. However, neither the LENRD’s nor the 
City’s motion for partial summary judgment in the instant case 
sought relief on the grounds of res judicata or collateral estop- 
pel. Instead, both motions are based solely on the LENRD’s and 
the City’s claims that the LENRD’s actions were a valid exer- 
cise of the police power conferred upon the LENRD by the 
statutes of the State of Nebraska. In sustaining the motions, the 
district court did not specify the grounds upon which the 
motions were sustained. 
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Even though the LENRD’s amended answer raised the issue 
of collateral estoppel as a bar to Strom’s action, the LENRD’s 
motion for partial summary judgment, filed on January 26, 
1995, specifically requested summary judgment “‘on the issue of 
whether the action of [the LENRD] requiring [Strom] to alter 
his real estate was a valid exercise of the police power conferred 
upon [the LENRD] by the Statutes of the State of Nebraska.” In 
Slagle v. J.P. Theisen & Sons, 251 Neb. 904, 560 N.W.2d 758 
(1997), a trial court granted the separate motions of the defend- 
ants for summary judgment in an automobile accident case 
based on (1) a statute exempting the defendants from liability 
and (2) a finding that the plaintiff was contributorily negligent 
in excess of 50 percent as a matter of law. In reversing the trial 
court’s decision, we noted that neither defendant’s motion for 
summary judgment requested a ruling by the trial court as to the 
plaintiff’s alleged contributory negligence. We concluded that 
absent such a request in the motion for summary judgment, the 
trial court could not and should not have ruled on the issue of 
contributory negligence. Jd. 

Likewise, in the instant case, both the City and the LENRD 
specifically requested relief on the issue of whether the action 
requiring Strom to alter his farmland was a valid exercise of the 
police power. The district court did not specify any other 
grounds upon which the motions were sustained, and the record 
is silent as to the arguments that were made or the briefs that 
were filed in the lower court. Since the City and the LENRD 
requested relief based on specific grounds, and the record is 
otherwise silent, we have to assume that the trial court did not 
rule, and should not have ruled, on the issues of res judicata or 
collateral estoppel. See id. Although an appellate court is not 
precluded from raising the issue of res judicata sua sponte, we 
note that it is infrequently done, Dakota Title v. World-Wide 
Steel Sys., 238 Neb. 519, 471 N.W.2d 430 (1991), and that there 
are not sufficient reasons to do so in the instant case. For this 
reason, and because issues not presented to or passed on by the 
trial court are ordinarily not appropriate for consideration on 
appeal, we decline to consider the res judicata or collateral 
estoppel issues in the present appeal. 
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2. EXERCISE OF POLICE POWER 

In regard to the merits of Strom’s appeal, both the City and 
the LENRD contend that the conservation measures imposed 
upon Strom are a proper exercise of the LENRD’s police power 
to effect land-use regulations. Strom, on the other hand, asserts 
that the ordered conservation measures have taken or damaged 
his property for a public use, and thus, that the LENRD and the 
City must pay him just compensation. 

Article I, § 21, of the Nebraska Constitution provides that the 
“property of no person shall be taken or damaged for public use 
without just compensation therefor.” Further, the Sth 
Amendment to the U.S. Constitution, made applicable to the 
states through the 14th Amendment, provides: “[N]or shall pri- 
vate property be taken for public use, without just compensa- 
tion.” See Penn Central Transp. Co. v. New York City, 438 U.S. 
104, 98 S. Ct. 2646, 57 L. Ed. 2d 631 (1978), rehearing denied 
439 U.S. 883, 99 S. Ct. 226, 58 L. Ed. 2d 198. 

Strom seeks damages in inverse condemnation from the City 
and the LENRD pursuant only to his state constitutional right. 
Nebraska’s constitutional right to just compensation includes 
compensation for damages occasioned in the exercise of emi- 
nent domain and, therefore, is broader than the federal right, 
which is limited only to compensation for a taking. The words 
“or damaged” in Neb. Const. art. I, § 21, include all actual dam- 
ages resulting from the exercise of the right of eminent domain 
which diminish the market value of private property. 
Walkenhorst v. State, 253 Neb. 986, 573 N.W.2d 474 (1998); 
Pieper v. City of Scottsbluff, 176 Neb. 561, 126 N.W.2d 865 
(1964). “One whose property is damaged by the construction of 
a public improvement by the state or a subdivision thereof, has 
been damaged for a public use within the meaning of Article I, 
section 21, of the Constitution.” Baum v. County of Scotts Bluff, 
169 Neb. 816, 822, 101 N.W.2d 455, 461 (1960). Notwithstand- 
ing the difference between the federal and the state constitu- 
tions, this court has analyzed the state constitutional issue of 
whether there has been a regulatory taking or damage for a pub- 
lic use by treating federal constitutional case law and our state 
constitutional case Jaw as coterminous. See, e.g., Whitehead Oil 
Co. v. City of Lincoln, 245 Neb. 680, 515 N.W.2d 401 (1994). 
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Inverse condemnation is a shorthand description for. a 
landowner suit to recover just compensation for a governmental 
taking of the landowner’s property without the benefit of con- 
demnation proceedings. Lockard v. Nebraska Pub. Power Dist., 
249 Neb. 971, 546 N.W.2d 824 (1996); Whitehead Oil Co. v. 
City of Lincoln, supra. 

The question of what constitutes a “taking” for purposes 
of the Fifth Amendment has proved to be a problem of 
considerable difficulty. While this Court has recognized 
that the “Fifth Amendment’s guarantee [is] designed to bar 
Government from forcing some people alone to bear pub- 
lic burdens which, in all fairness and justice, should be 
borne by the public as a whole,” . . . this Court, quite sim- 
ply, has been unable to develop any “set formula” for 
determining when “justice and fairness” require that eco- 
nomic injuries caused by public action be compensated by 
the government, rather than remain disproportionately 
concentrated on a few persons... . 

In engaging in these essentially ad hoc, factual 
inquiries, the Court’s decisions have identified several fac- 
tors that have particular significance. The economic 
impact of the regulation on the claimant and, particularly, 
the extent to which the regulation has interfered with dis- 
tinct investment-backed expectations are, of course, rele- 
vant considerations. . . . So, too, is the character of the 
governmental action. A “taking” may more readily be 
found when the interference with property can be charac- 
terized as a physical invasion by government .. . than 
when interference arises from some public program 
adjusting the benefits and burdens of economic life to pro- 
mote the common good. 

(Citations omitted.) Penn Central Transp. Co. v. New York City, 
438 US. at 123-24. 

“[L]and-use regulation does not effect a taking if it ‘substan- 
tially advance{s] legitimate state interests’ and does not ‘den[y] 
an owner economically viable use of his land.’” Nollan y. 
California Coastal Comm’n, 483 U.S. 825, 834, 107 S. Ct. 
3141, 97 L. Ed. 2d 677 (1987), quoting Agins vy. Tiburon, 447 
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U.S. 255, 100 S. Ct. 2138, 65 L. Ed. 2d 106 (1980). See, also, 
Whitehead Oil Co. v. City of Lincoln, supra. 

The distinction, therefore, which must be made 
between an appropriate exercise of the police power and 
an improper exercise of eminent domain is whether the 
requirement has some reasonable relationship or nexus to 
the use to which the property is being made or is merely 
being used as an excuse for taking property simply 
because at that particular moment the landowner is asking 
the city for some license or permit. 

Simpson vy. City of North Platte, 206 Neb. 240, 245, 292 N.W.2d 
297, 301 (1980), quoted in Dolan vy. City of Tigard, 512 U.S. 
374, 398, 114 S. Ct. 2309, 129 L. Ed. 2d 304 (1994) (Stevens, 
J., dissenting) (referring to Simpson’s “ ‘reasonable relation- 
ship’ ” as “ ‘rough proportionality’ ”’). 

In other words, the distinction between the enforcement of a 
regulation which gives rise to an inverse condemnation suit and 
one in which the governmental entity is acting pursuant to its 
police power is that in the exercise of eminent domain, property 
or an easement therein is taken from the owner and applied to 
public use because the use or enjoyment of such property or 
easement is beneficial to the public. In contrast, in the exercise 
of police power, the owner is instead denied the unrestricted use 
or enjoyment of his property, or his property is taken from him, 
because his use or enjoyment of such property is injurious to the 
public welfare. See 1 Julius L. Sackman, Nichols on Eminent 
Domain § 1.42[2] (rev. 3d ed. 1998). 

However, even if a government actor is regulating within 
proper police powers bounds, there are two discrete categories 
of regulatory actions that are compensable without a case-spe- 
cific inquiry into the public interest and concomitant regulatory 
requirement nexus. One is where the regulation denies a 
landowner all economically beneficial or productive use of his 
or her land. See Lucas vy. South Carolina Coastal Council, 505 
U.S. 1003, 112 S. Ct. 2886, 120 L. Ed. 2d 798 (1992). The other 
is where the landowner suffers a physical invasion of his or her 
property. See Loretto v. Teleprompter Manhattan CATV Corp., 
458 U.S. 419, 102 S. Ct. 3164, 73 L. Ed. 2d 868 (1982). 
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(a) Strom’s Claim Against LENRD 

In regard to Strom’s takings claim against the LENRD, the 
LENRD required Strom to install erosion and sediment control 
measures pursuant to its land-use regulatory authority provided 
for in the Erosion and Sediment Control Act. The act’s state- 
ment of legislative findings, § 2-4602, recognizes that “erosion 
and sedimentation are serious problems throughout the state.” 
The statement further provides: 

It is declared to be the policy of the state to strengthen and 
extend the present erosion and sediment control activities 
and programs of the state for both rural and urban lands... 
and to establish and implement, through the Director of 
Natural Resources and the Nebraska Natural Resources 
Commission, a statewide, comprehensive, and coordinated 
erosion and sediment control program to reduce damage 
from wind erosion and storm water runoff, to retard non- 
point pollution from sediment and related pollutants, and 
to conserve and protect land, air, and other resources of the 
state. This program shall be carried out by the natural 
resources districts in cooperation with the counties, munic- 
ipalities, and other local governments and political subdi- 
visions of the state and other public and private entities. 
§ 2-4602. 

Section 2-4610 of the act provides that the owner of the prop- 
erty is not required to install any ordered permanent soil and 
water conservation practices pursuant to the act unless he or she 
is afforded at least 90-percent cost-sharing assistance. 

Recalling, land-use regulations are not, in effect, an exercise 
of the power of eminent domain if (1) the regulations substan- 
tially advance legitimate state interests and (2) do not deny an 
owner economically viable use of his land. Nollan vy. California 
Coastal Comm’n, 483 U.S. 825, 107 S. Ct. 3141, 97 L. Ed. 2d 
677 (1987). 

Clearly, the protection of our soil resources is a legitimate 
state interest with which the LENRD is charged. The City filed 
a complaint with the LENRD, contending that sediment runoff 
in excess of that allowed by the LENRD was occurring onto its 
property from Strom’s farmland. The LENRD investigated the 
complaint and determined that the sediment runoff from 
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Strom’s land was nearly six times the LENRD’s limit. The 
LENRD then ordered Strom to comply with conservation mea- 
sures directed solely at ameliorating this sediment runoff con- 
dition. No doubt an essential nexus, or rough proportionality, 
exists between the legitimate state interest of erosion and sedi- 
ment control and the land-use requirements imposed on Strom 
by the LENRD. 

The remaining question is whether Strom has been denied 
economically viable use of his land. Strom does not claim that 
all economically beneficial or productive use of the land has 
been taken by the LENRD’s actions. Thus, in this regard, this 
matter is not within one of the two narrow categories of regula- 
tory takings cases in which it is unnecessary to engage in a 
case-specific inquiry into the public interest and concomitant 
regulatory requirement nexus. See Lucas v. South Carolina 
Coastal Council, supra. 

In Penn Central Transp. Co. v. New York City, 438 U.S. 104, 
98 S. Ct. 2646, 57 L. Ed. 2d 631 (1978), rehearing denied 439 
U.S. 883, 99 S. Ct. 226, 58 L. Ed. 2d 198, the U.S. Supreme 
Court, in engaging in what it termed essentially an ad hoc 
factual inquiry. in this regard, examined three criteria: (1) the 
reasonable rate of return on an investment, (2) the extent to 
which the regulation has interfered with distinct investment- 
backed expectations, and (3) whether the owner is able to con- 
tinue to use the property affected in the same manner as before 
the imposition of the regulatory requirement. The Court con- 
cluded that the New York Landmarks Preservation Law did not 
effect a taking because it did not interfere with the present use 
of Grand Central Terminal and allowed Penn Central to obtain 
a reasonable rate of return on its investment. 

Importantly, land-use regulations which substantially 
advance legitimate state interests do not effect a taking merely 
because the regulation caused a diminution in property value 
alone. Id. See, also, Kirby Forest Industries, Inc. v. United 
States, 467 U.S. 1, 15, 104 S. Ct. 2187, 81 L. Ed. 2d 1 (1984) 
(“impairment of the market value of real property incident to 
otherwise legitimate government action ordinarily does not 
result in a taking”). For example, in Pace Resources, Inc. v. 
Shrewsbury Tp., 808 F.2d 1023 (3d Cir. 1987), cert. denied 482 
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U.S. 906, 107 S. Ct. 2482, 96 L. Ed. 2d 375, the plaintiff alleged 

that the rezoning of his 37 acres caused the value of his prop- 

erty to drop from $495,600 to $52,000. The court found this 

diminution in property value did not effect a taking. 
[A]lthough Pace may have been denied the best use or 
uses of its 37 acres, it has not been deprived of all eco- 
nomically viable uses of this property. Although there has 
been a substantial diminution in value, this property 
retains a substantial value that establishes the existence of 
residual economically feasible uses. 

(Emphasis in original.) /d. at 1031. 

In the instant case, Strom received 90 percent cost-sharing 
assistance from the LENRD for the installation of the ordered 
conservation measures. However, the record does not reflect the 
dollar amount of Strom’s 10-percent share and the economic 
impact that this share might have on the economic viability of 
the continued use of his land. In his deposition, Strom states 
that only 4 acres of his 103-acre tract at issue have been put into 
terraces. However, Strom does not state how much of his land 
was devoted to the sediment or water retention basins. Strom 
did opine that based on purchase offers made for his land before 
and after the installation of the conservation measures, his land 
had suffered a diminution in value of $500 per acre, which rep- 
resents approximately a one-third reduction in the value of his 
land. 

Giving all reasonable inferences to Strom, as we are required 
to do on a motion for summary judgment, we conclude that gen- 
uine issues of material fact, or the ultimate inferences to be 
drawn, are yet to be resolved regarding whether Strom has been 
denied economically viable use of his land, due to the 
LENRD’s imposition of conservation measures. Although the 
one-third diminution in fair market value alone, if true, would 
be insufficient to establish a regulatory taking or damages, we 
are unable to determine on the record before us, as a matter of 
law, whether the costs imposed on Strom by the LENRD’s 
action have precluded a reasonable rate of return on his land or 
have destroyed any distinct investment-backed expectations. 
Accordingly, the district court erred when it sustained the 
LENRD’s motion for summary judgment. 
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(b) Strom’s Claim Against City 

Strom’s appeal vis-a-vis the City, however, merits its own 
analysis. The City argues that even if we determine that genuine 
issues of material fact remain regarding Strom’s inverse con- 
demnation action against the LENRD, the district court did not 
have jurisdiction over the City because the City did nothing 
more than file a complaint pursuant to § 2-4608(1). That section 
provides that “[c]omplaints may be filed by any owner or oper- 
ator of land being damaged by sediment, [and] by any state 
agency or political subdivision whose roads or other public 
facilities are being damaged by sediment... .” § 2-4608(1). 
Thus, we are presented with the issue of whether Strom has the 
requisite standing to raise an action for inverse condemnation 
against the City. 

Before a party is entitled to invoke a court’s jurisdiction, that 
party must have standing to sue. Jn re Complaints of McLeod 
Telemanagement et al., ante p. 202, 583 N.W.2d 39 (1998). 
Standing is the legal or equitable right, title, or interest in the 
subject matter of the controversy which entitles a party to 
invoke the jurisdiction of the court. Because the requirement of 
standing is fundamental to a court’s exercise of jurisdiction, a 
litigant or a court before which a case is pending can raise the 
question of standing at any time during the proceeding. Jd. The 
purpose of the inquiry is to determine whether the party has a 
legally protectable interest or right in the controversy that 
would benefit by the relief to be granted. Id. 

In Simpson v. City of North Platte, 206 Neb. 240, 292 N.W.2d 
297 (1980), the City of North Platte, by ordinance, required the 
property owner to dedicate certain private property to the city 
for use as a Street as a condition for obtaining a building permit, 
without paying the property owner just compensation. The 
property owner in Simpson had standing to raise the inverse 
condemnation issue and seek to have the city’s ordinance 
declared unconstitutional. However, in the instant case, it was 
the LENRD, rather than the City, which sought an order for 
Strom to set aside certain portions of his farmland for the instal- 
lation of terraces and a sediment and water control basin pur- 
suant to § 2-4612. The City was merely a reporting entity which 
had the right under the act to initiate the action with the LENRD 
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by filing a complaint in conformance with § 2-4608(1), alleging 
that sediment damage had occurred on its property and that the 
sediment originated from Strom’s adjoining farmland. After the 
complaint was filed, it was the LENRD which was responsible 
for prosecuting the complaint by inspecting the complained-of 
erosion and seeking the order for Strom to take the necessary 
steps to eliminate the erosion. See §§ 2-4612 and 2-4613. 

While the City has a significant interest in seeing that the 
sediment problem is eliminated, it was the LENRD and not the 
City which, in the instant case, sought the order for Strom. to set 
aside portions of his farmland for the installation of conserva- 
tion measures to control the sediment problem. Therefore, we 
conclude that Strom has standing to sue only the LENRD based 
on the inverse condemnation cause of action. Accordingly, since 
Strom has no standing to sue the City on an inverse condemna- 
tion theory, we dismiss Strom’s appeal against the City for lack 
of jurisdiction. 


V. CONCLUSION 
For the foregoing reasons, we determine that genuine issues 

of material fact are yet to be resolved with respect to Strom’s 
action against the LENRD and that the district court erred in 
granting summary judgment in favor of the LENRD. Therefore, 
we reverse the judgment of the district court with respect to 
Strom’s inverse condemnation action against the LENRD and 
remand that cause for further proceedings. However, because 
we determine that Strom does not have standing to sue the City 
on an inverse condemnation theory, we dismiss Strom’s appeal 
with respect to the City for lack of jurisdiction. 

APPEAL DISMISSED IN PART, AND IN PART 

REVERSED AND REMANDED FOR FURTHER 

PROCEEDINGS. 
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Directed Verdict: Appeal and Error. In reviewing the action of a trial court, an 
appellate court must treat a motion for directed verdict as an admission of the truth 
of all competent evidence submitted on behalf of the party against whom the motion 
is directed; such being the case, the party against whom the motion is directed is enti- 
tled to have every controverted fact resolved in its favor and to have the benefit of 
every inference which can reasonably be deduced from the evidence. 

Directed Verdict: Evidence. A directed verdict is proper at the close of all the evi- 
dence only where reasonable minds cannot differ and can draw but one conclusion 
from the evidence, that is to say, where an issue should be decided as a matter of law. 
Jury Instructions: Proof: Appeal and Error. In an appeal based on a claim of an 
erroneous jury instruction, the appellant has the burden to show that the questioned 
instruction was prejudicial or otherwise adversely affected a substantial right of the 
appellant. 

Insurance: Contracts: Claims: Proof. In order to show a claim for bad faith, a 
plaintiff must show an absence of a reasonable basis for denying the benefits of the 
insurance policy and the insurer’s knowledge or reckless disregard of the lack of a 
reasonable basis for denying the claim. 

Actions: Torts: Insurance: Claims: Liability. lf a lawful basis for denial of a claim 
actually exists, the insurer, as a matter of law, cannot be held liable in an action based 
on the tort of bad faith. 

Insurance: Claims, Whether a claim is fairly debatable is appropriately decided by 
the court as a matter of law, and such a determination is based on the information 
available to the insurance company at the time the demand is presented. 

Insurance: Claims: Breach of Contract. Even if an insured had made demand for 
total disability, a good-faith rejection by the insurer would not constitute renunciation 
or repudiation of the policy so as to be an anticipatory breach. The duty of good faith 
and fair dealing does not bar the insurer from seeking a judicial resolution of contro- 
verted issues. 

Jury Instructions: Proof: Appeal and Error. To establish reversible error from a 
court’s failure to give a requested instruction, an appellant has the burden of show- 
ing that (1) the tendered instruction is a correct statement of the law, (2) the tendered 
instruction is warranted by the evidence, and (3) the appellant was prejudiced by the 
court’s failure to give the tendered instruction. 

Jury Instructions: Appeal and Error. It is not error for a trial court to refuse a 
requested instruction if the substance of the proposed instruction is contained in those 
instructions actually given. 

Breach of Contract: Damages. In a breach of contract case, the ultimate objective 
of a damages award is to put the injured party in the same position the injured party 
would have occupied if the contract had been performed, that is, to make the injured 
party whole. 
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11. Insurance: Contracts. The parties to an insurance contract may make the contract 
in any legal form they desire, and in the absence of statutory provisions to the con- 
trary, insurance companies have the same right as individuals to limit their liability 
and to impose whatever restrictions and conditions they please upon their obligations, 
not inconsistent with public policy. 

12. Trial: Evidence: Appeal and Error. To constitute reversible error in a civil case, 
the admission or exclusion of evidence must unfairly prejudice a substantial right of 
a litigant complaining about evidence admitted or excluded. 


Appeal from the District Court for Lancaster County: JEFFRE 
CHEUVRONT, Judge. Affirmed. 


James E. Harris and Britany S. Shotkoski, of Harris, Feldman 
Law Offices, for appellant. 


Patrick G. Vipond and Frederick T. Harris, of Kennedy, 
Holland, DeLacy & Svoboda, for appellee. 


CAPORALE, WRIGHT, CONNOLLY, GERRARD, and MCCORMACK, 
JJ. 


GERRARD, J. 
I. INTRODUCTION 

Tadeusz Radecki submitted an application to Mutual of 
Omaha Insurance Company (Mutual of Omaha) for long-term 
disability benefits, claiming that he was totally disabled due to 
a major depressive episode. Mutual of Omaha denied Radecki’s 
claim for benefits because it disputed whether he became totally 
disabled while covered by the policy and because it contended 
that Radecki’s claim was not timely made. Radecki then 
brought an action against Mutual of Omaha for bad faith and 
breach of contract, and the case was ultimately tried to a jury. 
At the close of Radecki’s case in chief, the trial court sustained 
Mutual of Omaha’s motion for a directed verdict on the bad 
faith cause of action because it found that Mutual of Omaha had 
a reasonable basis for denying the claim as being untimely. The 
jury returned a verdict in favor of Radecki on the breach of con- 
tract cause of action and awarded Radecki damages equal to 24 
months of disability benefits. The district court entered judg- 
ment on the verdict. 

On appeal, Radecki asserts that the trial court erred by, inter 
alia, directing a verdict in favor of Mutual of Omaha on the bad 
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faith cause of action. On cross-appeal, Mutual of Omaha argues 
that the trial court erred in overruling its motions for a directed 
verdict and judgment notwithstanding the verdict on the breach 
of contract cause of action. Because we determine that Mutual 
of Omaha did not engage in bad faith as a matter of law and that 
there was a factual dispute with respect to the breach of contract 
action which was properly submitted to the jury, we affirm the 
judgment of the district court. 


II. FACTS 

Radecki was employed as an associate professor in the 
department of computer science at the University of Nebraska 
at Lincoln (UNL) beginning on August 19, 1985. During 
Radecki’s employment at UNL, he was covered by a long-term 
disability insurance policy issued by Mutual of Omaha. 
Beginning in April 1989, Radecki was treated by internist 
James A. Fosnaugh, M.D. Radecki’s chief complaints were 
fatigue and an inability to concentrate. In January 1990, 
Fosnaugh prescribed an antidepressant for Radecki. 

On February 13, 1990, the chairman of the computer science 
department at UNL recommended to the dean of the college of 
arts and sciences that Radecki not be reappointed for the 1991- 
92 academic year. The report noted concerns with Radecki’s 
ability to communicate with students and general teaching abil- 
ity. The dean of the college of arts and sciences adopted the rec- 
ommendation, and Radecki was informed of the decision. 
During the spring of 1991, Radecki devoted himself exclusively 
to research projects. Radecki testified that he continued to work 
on research projects for UNL during the summer of 1991. 

Radecki saw Fosnaugh again on April 2, 1992. At that time, 
Fosnaugh indicated that Radecki was as depressed as ever but 
wished to stop taking the antidepressant medication. At this 
point, Fosnaugh referred Radecki to a psychiatrist, J. Bastani, 
M.D. Radecki was first seen by Bastani on April 14 when he 
was no longer an insured under the policy. 

On December 3, 1992, one of the attorneys that previously 
represented Radecki requested an application for long-term dis- 
ability benefits from Mutual of Omaha. Radecki ultimately sub- 
mitted his application to Mutual of Omaha on March 17, 1993. 
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In the application, Radecki indicated that he first became dis- 
abled on May 18, 1991, which was the day after UNL’s spring 
semester ended. UNL stated on part B of the application that 
Radecki was covered by the long-term disability policy through 
August 31, 1991. Bastani, who completed part C of the appli- 
cation, stated that he did not begin seeing Radecki until April 
14, 1992. 

On July 2, 1993, Mutual of Omaha denied Radecki’s claim. 
The denial letter stated that because Radecki’s appointment with 
UNL ended on August 31, 1991, his coverage would have ended 
on midnight as of that date. The letter further stated that the 
information that Mutual of Omaha had received certified dis- 
ability only beginning on April 14, 1992. Since disability began 
after the termination of coverage, Mutual of Omaha declined to 
approve benefits. The letter went on to quote the policy lan- 
guage regarding proof of loss requirements, as follows: 

The claim form is due: 

a. Within 90 days after the end of the period for which 
we are liable; and 

b. At least once every 90 days after that period as long 
as you are totally disabled. 

If you do not send us the claim form when due, we will 
still honor the claim if you send us the claim form as soon 
as reasonably possible. However, unless you are legally 
incapable, the claim form must be sent to us no later than 
one year after items stated in a and b above. 

The letter then informed Radecki that he could appeal the deci- 
sion by providing additional information within 60 days. 

Mutual of Omaha received Radecki’s appeal on November 
10, 1993. Two claims supervisors at Mutual of Omaha indepen- 
dently evaluated Radecki’s appeal, and both agreed the denial 
should be upheld. On November 15, Mutual of Omaha 
informed Radecki that it was upholding the denial. Mutual of 
Omaha stated that (1) Radecki did not meet the definition of 
total disability and did not have verification of total disability 
and verified treatment by a physician prior to the date his insur- 
ance coverage ended and (2) Radecki had not complied with the 
filing requirement. Mutual of Omaha changed its position from 
its first denial letter and stated that Radecki last worked on May 
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17, 1991, rather than August 31, and therefore, that the claim 
form should have been submitted by February 18, 1992, and in 
no event after February 18, 1993. 

Radecki then filed the instant lawsuit against Mutual of 
Omaha, claiming breach of contract and bad faith. Both parties 
obtained further medical reports from various psychiatrists. The 
medical reports obtained by Radecki reveal that he was totally 
disabled by at least May 18, 1991. The medical reports obtained 
by Mutual of Omaha, on the other hand, do not indicate total 
disability at that time. 

At trial, the court granted Mutual of Omaha’s motion for a 
directed verdict on the issue of bad faith, and the breach of con- 
tract theory was submitted to the jury. The jury found for 
Radecki and awarded him $78,916.80, which is equal to 24 
months of benefits. The trial judge then reduced the award by 
$15,955.20, the amount of Social Security benefits Radecki 
received over 24 months, pursuant to a coordination of benefits 
provision in the policy, and awarded Radecki attorney fees. 


III. ASSIGNMENTS OF ERROR 

Restated and summarized, the following assignments of error 
are made by Radecki on appeal: The trial court erred (1) in 
granting Mutual of Omaha’s motion for a directed verdict on the 
bad faith claim; (2) in instructing the jury with respect to repu- 
diation, the measure of damages in the breach of contract claim, 
and the definition of total disability; (3) in adjusting the jury 
verdict by the amount of Social Security benefits received by 
Radecki; and (4) in refusing to allow Radecki’s counsel to intro- 
duce into evidence a brochure published and distributed by 
Mutual of Omaha to impeach Mutual of Omaha’s agent. 

On cross-appeal, Mutual of Omaha raises the following 
assignments of error: The trial court erred (1) in overruling 
Mutual of Omaha’s motions for a directed verdict and judgment 
notwithstanding the verdict on Radecki’s breach of contract 
claim due to Radecki’s failure to comply with the policy’s noti- 
fication provision and (2) in overruling Mutual of Omaha’s 
motion for a directed verdict on Radecki’s breach of contract 
claim due to Radecki’s failure to establish that he was insured 
on September 1, 1991. 
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IV. STANDARD OF REVIEW 

In reviewing the action of a trial court, an appellate court 
must treat a motion for directed verdict as an admission of the 
truth of all competent evidence submitted on behalf of the party 
against whom the motion is directed; such being the case, the 
party against whom the motion is directed is entitled to have 
every controverted fact resolved in its favor and to have the ben- 
efit of every inference which can reasonably be deduced from 
the evidence. Blose v. Mactier, 252 Neb. 333, 562 N.W.2d 363 
(1997); Traphagan v. Mid-America Traffic Marking, 251 Neb. 
143, 555 N.W.2d 778 (1996). A directed verdict is proper at the 
close of all the evidence only where reasonable minds cannot 
differ and can draw but one conclusion from the evidence, that 
is to say, where an issue should be decided as a matter of law. 
Martin v. Roth, 252 Neb. 969, 568 N.W.2d 553 (1997); Ethanair 
Corp. v. Thompson, 252 Neb. 245, 561 N.W.2d 225 (1997). 

In an appeal based on a claim of an erroneous jury instruc- 
tion, the appellant has the burden to show that the questioned 
instruction was prejudicial or otherwise adversely affected a 
substantial right of the appellant. Sacco v. Carothers, 253 Neb. 
9, 567 N.W.2d 299 (1997); Dolberg v. Paltani, 250 Neb. 297, 
549 N.W.2d 635 (1996). 


V. ANALYSIS 


1. BAD FAITH 

Radecki claims that Mutual of Omaha acted in bad faith in 
denying his claim because it failed to conduct a reasonable 
investigation. In order to establish a claim for bad faith, a plain- 
tiff must show an absence of a reasonable basis for denying the 
benefits of the insurance policy and the insurer’s knowledge or 
reckless disregard of the lack of a reasonable basis for denying 
the claim. John Markel Ford v. Auto-Owners Ins. Co., 249 Neb. 
286, 543 N.W.2d 173 (1996); Ruwe v. Farmers Mut. United Ins. 
Co., 238 Neb. 67, 469 N.W.2d 129 (1991). Other jurisdictions 
have determined that if a lawful basis for denial actually exists, 
the insurer, as a matter of law, cannot be held liable in an action 
based on the tort of bad faith. Weaver v. Allstate Ins. Co., 574 
So. 2d 771 (Ala. 1990). See, also, Morgan v. American Family 
Mut. Ins. Co., 534 N.W.2d 92 (Iowa 1995) (insurance company 
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has right to debate claim that is fairly debatable without being 
subject to bad faith tort claims); State Farm Fire and Cas. Co. 
v. Balmer, 891 F.2d 874 (11th Cir. 1990) (however recklessly 
insurer conducts its investigation, bad faith claim cannot suc- 
ceed where. insurer had arguably lawful basis for denying 
claim), cert. denied 498 U.S. 902, 111 S. Ct. 263, 112 L. Ed. 2d 
220, reh’g denied 498 U.S. 1008, 111 S. Ct. 573, 112 L. Ed. 2d 
580; McLaughlin v. Alabama Farm Bureau Mut. Cas., 437 So. 
2d 86, 91 (Ala. 1983) (if any one reason for denial of coverage 
is at least “‘arguable,’” court need not look any further); 
Anderson v. Continental Ins. Co., 85 Wis. 2d 675, 271 N.W.2d 
368 (1978) (when claim is fairly debatable, insurer is entitled to 
debate it), We agree. However, before we can consider 
Radecki’s claim that Mutual of Omaha failed to properly inves- 
tigate his claim, we must first determine whether, at the time of 
each denial, Mutual of Omaha had an arguable basis on which 
to deny the claim. If Mutual of Omaha had such a basis, 
Radecki’s bad faith cause of action fails as a matter of law 
regardless of the manner in which an investigation was or was 
not conducted. 

Whether a claim is fairly debatable is appropriately decided 
by the court as a matter of law, Morgan v. American Family Mut. 
Ins. Co., supra, and such a determination is based on the infor- 
mation available to the insurance company at the time the 
demand is presented, Rhiel v. Wisconsin County Mut. Ins. Corp., 
212 Wis. 2d 46, 568 N.W.2d 4 (Wis. App. 1997). In the instant 
case, the trial court determined that “there is absolutely no evi- 
dence whatsoever to support a finding of bad faith... .” 
Specifically, the trial court found that there was, at the very least, 
a legitimate argument that the claim was untimely and therefore 
that Mutual of Omaha was justified in denying coverage. 

In determining whether the trial court was correct, we must 
examine the information available to Mutual of Omaha at the 
time of its first denial of the claim. When Mutual of Omaha 
denied the claim on July 2, 1993, it had the following informa- 
tion with respect to the date Radecki became disabled and 
stopped working: Radecki’s claim form dated March 1, on 
which Radecki stated that the first date he was unable to work 
because of his disability was May 18, 1991. On part B of that 
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same claim form, UNL certified that Radecki last worked on 
May 17 because his “appointment ended.” Part C of the claim 
form, completed by Bastani, indicates that the date Radecki 
ceased work was May 17. The entire claim form was transmit- 
ted to Mutual of Omaha by UNL along with a note stating, 
“This is a late filing of the claim.” 

After requesting medical records from Fosnaugh and Bastani 
and requesting that Radecki have Fosnaugh complete part C of 
the claim form, Mutual of Omaha conducted an initial inspec- 
tion, during which it appears that an employee contacted 
Radecki by phone and asked him a number of questions, none 
of which addressed the date he last worked. Next, Mutual of 
Omaha received a letter from the director of risk management 
and benefits at UNL, which stated that Radecki’s appointment 
ended on August 31, 1991, and that he was paid through that 
date. The letter did not discuss the last date Radecki worked. 
Finally, on June 21, 1993, Mutual of Omaha received part C of 
the claim form completed by Fosnaugh from Radecki. That 
form indicates that Radecki ceased work due to disability on 
May 17, 1991. 

Mutual of Omaha’s policy requires that a claim form, in 
order to be timely, be submitted to it within 90 days of the expi- 
ration of a 180-day elimination or waiting period. The elimina- 
tion period begins to run on the day the claimant is no longer 
able to work due to the disability, and the claimant must remain 
disabled during the entire elimination period. The policy states 
that if the claim form is not submitted within 90 days after the 
end of the period for which Mutual of Omaha is liable, i.e., the 
elimination period, Mutual of Omaha will still honor the claim 
if the claim form is submitted “as soon as reasonably possible.” 
However, unless the claimant is legally incapable, the claim 
form must be sent to Mutual of Omaha not later than 1 year 
after the original 90-day time limit, according to the policy. 

At the time of Mutual of Omaha’s first denial, the informa- 
tion submitted by Radecki and his treating physicians, as well 
as information submitted by UNL, indicated that his disability 
began and that he ceased work on May 18, 1991. The elimina- 
tion period therefore ended 180 days later on November 14. 
Radecki’s claim should have been submitted to Mutual of 


232 255 NEBRASKA REPORTS 


Omaha within 90 days after the end of the elimination period, 
or by February 12, 1992. Even if Radecki had submitted infor- 
mation that it was not “reasonably possible” for him to submit 
the claim by February 12, which he did not do prior to Mutual 
of Omaha’s first denial of the claim, the final deadline for sub- 
mitting the claim was 1 year later on February 12, 1993. The 
foregoing dates are slightly different than the dates in Mutual of 
Omaha’s first denial letter because that letter calculated the fil- 
ing deadlines using months instead of days, that is, it used 6 
months instead of 180 days for the elimination period and it 
used 3 months instead of 90 days for the filing period. Radecki 
ultimately submitted the claim to Mutual of Omaha on March 
17. It is clear, therefore, that Mutual of Omaha had at least one 
arguable basis on which to deny the claim at the time of its first 
denial, and we conclude that denial cannot, as a matter of law, 
result in liability for the tort of bad faith. 

Radecki then appealed the denial, and Mutual of Omaha 
denied the claim for a second time on November 15, 1993. 
Radecki had submitted comprehensive medical records for 
Mutual of Omaha’s consideration on appeal but did not submit 
any new information with respect to the untimely claim. 
Radecki’s “Brief in Support of Appeal of Disability Claim 
Denial” discusses at length the reasons he believes the medical 
records he submitted established that he was totally disabled on 
May 18, 1991, but it fails to address in any way why the claim 
was not submitted to Mutual of Omaha in compliance with the 
policy’s express time requirements. Mutual of Omaha’s second 
denial letter addresses the untimely claim as the first reason for 
its denial. Again, reasonable minds could not differ that Mutual 
of Omaha had an arguable basis on which to deny the claim, and 
therefore, there was no bad faith as a result of its second denial 
as a matter of law. Consequently, we determine that the trial 
court did not err in sustaining Mutual of Omaha’s motion for a 
directed verdict on the bad faith issue. 


2. JURY INSTRUCTIONS 


(a) Repudiation 
With respect to the breach of contract claim, Radecki argues 
that the jury should have been instructed on the issue of whether 
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Mutual of Omaha repudiated the insurance contract and that if 
such repudiation occurred, he was entitled to a lump sum pay- 
ment of all profits he would have realized under the contract, 
i.e., all past and future benefit payments. We have stated that the 
question whether there has been repudiation or whether repudi- 
ation was justified is a question of fact for the jury. Chadd v. 
Midwest Franchise Corp., 226 Neb. 502, 412 N.W.2d 453 
(1987). However, in the instant case, the facts are not dis- 
puted—Mutual of Omaha clearly denied Radecki’s claims for 
the reasons previously discussed. We are presented with a ques- 
tion of law as to whether a good faith denial of benefits is, in 
fact, a repudiation which might justify in futuro damages or 
whether repudiation of an insurance contract requires some- 
thing more. 

While we have never addressed the question, we are per- 
suaded by the weight of authority that a good faith denial of 
benefits is, as a matter of law, not a repudiation. 

Even if the insured under a health and accident policy 
renewable at the option of the insurer had made demand 
for total disability, a good-faith rejection by the insurer 
would not constitute renunciation or repudiation of the 
policy so as to be an anticipatory breach. 

... [I]t is clear that the duty of good faith and fair deal- 
ing does not bar the insurer from seeking a judicial reso- 
lution of controverted issues. 

15 George J. Couch, Cyclopedia of Insurance Law § 53:322 at 
325 (rev. 2d ed. 1983). See, also, 20 John Alan Appleman & 
Jean Appleman, Insurance Law and Practice § 11251 at 12 
(1980) (“a mere refusal to pay, or a denial of liability upon spec- 
ified grounds, which the insurer honestly believes to be valid, is 
not such an outright repudiation as amounts to a renunciation of 
the contract”). The distinction between a dispute over the rights 
of the parties under the contract and a dispute wherein the 
insurer expressly repudiates the contract is whether the insur- 
ance company renounces the fact that-it is bound by the con- 
tract, which would be an express repudiation, or whether it 
merely denies it is liable under the terms of the policy. Willis v. 
Insurance Co. of North America, 820 F. Supp. 408 (E.D. Ark. 
1993). 
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In an analogous case, the Eighth Circuit held that denial of a 
claim as untimely was not a repudiation of the contract ‘and 
therefore, that the plaintiff was not entitled to an award of future 
disability benefits. General American Life Insurance Co. v. 
Yarbrough, 360 F.2d 562 (8th Cir. 1966). After concluding that 
timeliness of the claim was an express condition precedent for 
receiving benefits, the court went on to state: 

The defendant never denied the existence of contractual 
relations with plaintiff and never indicated any intent not 
to abide by the provisions of the policy. Defendant only 
denied plaintiff had made proof of the claimed disability 
within the time and in the manner provided by the policy. 
Such action by defendant is not repudiation of the policies 
so as to result in an anticipatory breach of their provisions, 
and plaintiff is not entitled to the present value of the 
future installments of disability payments. 
Id. at 568. 

Likewise, in the instant case, Mutual of Omaha has never 
denied that it is bound by the terms of the contract. In fact, it 
has admitted in its answer to the amended petition that Radecki 
was covered by the insurance contract through August 31, 1991. 
Instead, Mutual of Omaha has denied liability pursuant to the 
terms of the contract because it believes that Radecki did not 
perform a condition precedent—making a timely claim—and 
that the medical records do not indicate that Radecki was totally 
disabled during the time he was covered by the policy. We con- 
clude that this good faith denial of Radecki’s claim is not a 
repudiation of the insurance contract as a matter of law and that 
the district court did not err in refusing to instruct the jury on 
the issue of repudiation. 


(b) Breach of Contract Damages 

Radecki next argues that the trial court failed to properly 
instruct the jury regarding breach of contract damages. With 
respect to damages resulting from a breach of contract, the trial 

court, over Radecki’s objection, instructed the jury as follows: 
If you find in favor of the plaintiff on his claim of 
breach of contract, then you must determine the amount of 

the plaintiff’s damages. You may consider the following 


RADECKI v. MUTUAL OF OMAHA INS. CO. 235 
Cite as 255 Neb. 224 


damages you decide were proximately caused by the 
defendant’s breach. 

1. Following a 180 day waiting period, a monthly 
amount equal to $2,751.63 for each month in which you 
find the plaintiff was unable to perform each of the main 
duties of his regular occupation and was not engaging in 
any work for profit, up to a maximum of 24 months. 
Unless you find the plaintiff was unable to perform each 
of the main duties of his occupation and was not engaging 
in any work for profit for 24 months, do not consider 
number 2. 

2. A monthly amount equal to $2,751.63 for any fol- 
lowing months to the date of this trial for each such month 
in which you find the plaintiff was unable to perform each 
of the main duties of the gainful occupation for which he 
is reasonably fitted by training, education, and experience. 

3. A retirement plan contribution of $536.57 for all 
months you find the plaintiff is entitled to benefits under 
paragraphs 1 and 2 above. 

4. Do not make any adjustments for cost of living or 
Social Security benefits. I will determine these amounts if 
necessary. 

Radecki had tendered the following instruction with respect 
to the breach of contract damages: 

If you find in favor of the Plaintiff on his claim of 
breach of contract, then you must determine the amount of 
Plaintiff’s damages. 

The proper measure of damages is that amount which 
will compensate Plaintiff for the loss which fulfillment of 
the disability insurance contract would have prevented. 
Plaintiff is entitled to the full benefits he would have real- 
ized under the contract. 

In an appeal based on a claim of an erroneous jury instruc- 
tion, the appellant has the burden to show that the questioned 
instruction was prejudicial or otherwise adversely affected a 
substantial right of the appellant. Sacco v. Carothers, 253 Neb. 
9, 567 N.W.2d 299 (1997); Dolberg v. Paltani, 250 Neb. 297, 
549 N.W.2d 635 (1996). Furthermore, to establish reversible 
error from a court’s failure to give a requested instruction, an 
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appellant has the burden of showing that (1) the tendered 
instruction is a correct statement of the law, (2) the tendered 
instruction is warranted by the evidence, and (3) the appellant 
was prejudiced by the court’s failure to give the tendered 
instruction. Zapp v. Blackmore Ranch, 254 Neb. 40, 575 N.W.2d 
341 (1998). Given the facts that the trial court properly sus- 
tained Mutual of Omaha’s motion for a directed verdict with 
respect to the bad faith claim and that Radecki was not entitled 
to in futuro damages, we determine that the trial court’s instruc- 
tion correctly stated the law. 

Additionally, it is not error for a trial court to refuse a 
requested instruction if the substance of the proposed instruc- 
tion is contained in those instructions actually given. Kent v. 
Crocker, 252 Neb. 462, 562 N.W.2d 833 (1997). Radecki’s 
requested instruction stated that if the jury found Mutual of 
Omaha breached its contract, Radecki was entitled to the full 
benefits that he would have realized under the contract. The 
instruction given by the trial court simply sets forth the policy 
language regarding the amount of benefits payable under the 
contract. Thus, the trial court’s instruction more than adequately 
instructed the jury as to the substance of Radecki’s proposed 
instruction, particularly in light of the fact that Radecki was not 
entitled to an award of future benefits as a matter of law. This 
assignment of error is without merit. 


(c) Definition of Total Disability 

Radecki also claims that the jury should not have been 
instructed to consider the second tier of the definition of total 
disability that is contained in the policy. The second tier, or part 
b, of that definition provides that a claimant is totally disabled 
if, after benefits have been paid for 24 months, the claimant is 
unable to perform each of the main duties of any gainful occu- 
pation for which he or she is reasonably fitted by training, edu- 
cation, and experience. Radecki argues that because Mutual of 
Omaha never paid any benefits, part b of the definition of total 
disability cannot apply to him and that the court erred by 
including that language in its instructions to the jury. 

However, as Radecki correctly pointed out in his brief, “[i]n 
a breach of contract case, the ultimate objective of a damages 
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award is to put the injured party in the same position the injured 
party would have occupied if the contract had been performed, 
that is, to make the injured party whole.” (Emphasis omitted.) 
Brief for appellant at 26 (citing Larsen v. First Bank, 245 Neb. 
950, 515 N.W.2d 804 (1994)). Thus, if the jury found that 
Mutual of Omaha breached the insurance contract and that 
Radecki was disabled for at least 24 months after the elimina- 
tion period, it was to put Radecki in the same position as if the 
contract had been performed, i.e., as if payments had been made 
for 24 months. The parties to an insurance contract may make 
the contract in any legal form they desire, and in the absence of 
statutory provisions to the contrary, insurance companies have 
the same right as individuals to limit their liability and to 
impose whatever restrictions and conditions they please upon 
their obligations, not inconsistent with public policy. Ploen v. 
Union Ins. Co., 253 Neb. 867, 573 N.W.2d 436 (1998). The trial 
court plainly did not err by including in its instructions the lan- 
guage from part b of the policy definition of total disability. 


3. SOCIAL SECURITY OFFSET 

Radecki also contends that the district court erred in offset- 
ting the jury’s verdict by the amount of Social Security benefits 
he received. The policy contains a coordination of benefits pro- 
vision which states: “Your Monthly Income Benefit will be 
reduced by any benefits you or your dependents receive (or are 
eligible to receive) because of your disability or age from: (a) 
Social Security .. . 2” Radecki maintains that despite the clear 
language of the policy, Mutual of Omaha is not entitled to an 
offset because ‘Mutual has not and will not ever pay a monthly 
income benefit as required under the policy. Rather, any pay- 
ment made by Mutual will be in the form of a judgment.” 
(Emphasis omitted.) Brief for appellant at 30. As discussed 
above, because the jury found that Mutual of Omaha breached 
the contract, the appropriate remedy was to place Radecki in the 
same position he would have been in if the contract had been 
performed. Therefore, if the contract had been performed, 
Mutual of Omaha would have been entitled to an offset for the 
Social Security benefits Radecki received, and the trial court 
did not err in that regard. 
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4. USE OF BROCHURE TO IMPEACH 

At trial, Mutual of Omaha’s long-term disability claims 
supervisor testified that Social Security disability benefits are 
easier to obtain than long-term disability benefits under Mutual 
of Omaha’s policy. Radecki’s counsel attempted to impeach the 
claims supervisor by introducing into evidence a brochure pub- 
lished by Mutual of Omaha which states that the Social Security 
“definition of disability is extremely strict, making it difficult to 
receive benefits.” Mutual of Omaha objected to the brochure’s 
being introduced on the bases of its not being listed as an 
exhibit, improper form, and lack of foundation. The trial court 
sustained Mutual of Omaha’s objection to the introduction of 
the brochure. Radecki contends that the trial court erred in 
excluding the brochure. 

To constitute reversible error in a civil case, the admission or 
exclusion of evidence must unfairly prejudice a substantial right 
of a litigant complaining about evidence admitted or excluded. 
Walkenhorst v. State, 253 Neb. 986, 573 N.W.2d 474 (1998); 
Koehler v. Farmers Alliance Mut. Ins. Co., 252 Neb. 712, 566 
N.W.2d 750 (1997). Radecki has failed to show any way in 
which exclusion of the brochure unfairly prejudiced his sub- 
stantial rights at trial. As the trial court noted, although the lan- 
guage in the brochure may have amounted to “puffing” by 
Mutual of Omaha in order to market its long-term disability 
insurance, there was no evidence presented that Radecki ever 
saw or relied on the brochure. Moreover, impeaching the claims 
supervisor on the point of whether Social Security benefits were 
more or less difficult to obtain than Mutual of Omaha’s disabil- 
ity benefits would not have benefited Radecki’s case in any sig- 
nificant way, as the claims supervisor testified that the Social 
Security determination does not influence Mutual of Omaha’s 
coverage determination. 

Therefore, even if the trial court erred in excluding the 
brochure, an issue we need not decide, Radecki has failed to 
show any way in which the exclusion of the brochure unfairly 
prejudiced his substantial rights at trial. 


5. CROSS- APPEAL 
On cross-appeal, Mutual of Omaha contends that the trial 
court erred in refusing to sustain its motions for a directed ver- 
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dict and judgment notwithstanding the verdict on Radecki’s 
breach of contract cause of action because Radecki failed to 
comply with the policy’s notification provision and because 
Radecki was not covered under the policy when he became 
totally disabled. The relevant policy provision states that a 
claimant is totally disabled if he or she is completely and con- 
tinuously unable to perform each of the main duties of his or her 
regular occupation and is not engaging in any work for profit. A 
number of physicians testified on Radecki’s behalf that he was 
totally disabled at least by May 18, 1991. If he had been dis- 
abled within the meaning of the policy on May 18, his claim 
would have been submitted outside the time limits contained in 
the policy. 

However, at trial and on appeal, Radecki maintained that he 
could not meet the policy definition of totally disabled as long 
as he was employed by UNL and therefore “engaging in any 
work for profit.” In its answer to the amended petition, Mutual 
of Omaha admitted that Radecki was “employed at [UNL] as a 
professor of computer science until August 31, 1991,” and that 
Radecki “was among the eligible class persons to receive bene- 
fits under the disability contract of [UNL] until August 31, 
1991.” An admission made in a pleading on which the trial is 
had is more than an ordinary admission; it is a judicial admis- 
sion and constitutes a waiver of all controversy so far as the 
adverse party desires to take advantage of it, and therefore is a 
limitation of the issues. Whalen v. U S West Communications, 
253 Neb. 334, 570 N.W.2d 531 (1997). 

There is some evidence that would support the conclusion 
that Radecki’s active employment ended on May 17, 1991, 
including: (1) a letter from the chair of Radecki’s department 
telling Radecki that his appointment with the department will 
terminate on May 17 and asking him to vacate his office by May 
20; (2) a “Statement of Charges of Retaliation by the University 
of Nebraska-Lincoln,” prepared by Radecki, which states that 
his last day of employment was May 17; a “University of 
Nebraska Personnel Action Form” contained in Mutual of 
Omaha’s claim file which states that his appointment ended on 
May 17; and part B of the claim form completed by UNL which 
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states that his appointment ended on May 17, but which also 
states that his coverage ended on August 31. 

However, Mutual of Omaha made a judicial admission that 
Radecki was “employed” by UNL through August 31, 1991. 
Moreover, there is substantial evidence in the record that 
Radecki continued to work in his office during the month of 
July and that he was engaged in preparing a final report on a 
National Science Foundation project throughout the summer. 

For reasons not apparent from the record, Radecki’s employ- 
ment contract with UNL, which presumably sets forth the terms 
and dates of Radecki’s active employment with the university, 
was not offered into evidence by either party. Because 
Radecki’s employment contract with UNL was not in evidence, 
and giving Radecki the benefit of every inference which can 
reasonably be deduced from the evidence, there was a submis- 
sible factual issue as to when Radecki ceased “engaging in any 
work for profit” and became totally disabled under the policy. 
Furthermore, the evidence was in dispute as to whether Radecki 
could reasonably have been able to comply with the 90-day 
notification requirement or whether he should have received the 
benefit of the policy provision allowing an extension of up to 1 
year for filing a claim. We, therefore, conclude that the trial 
court did not err in denying Mutual of Omaha’s motion for a 
directed verdict at the close of the evidence and overruling 
Mutual of Omaha’s motion for a judgment notwithstanding the 
verdict on Radecki’s breach of contract cause of action. 


VI. CONCLUSION 
For these reasons, we affirm the judgment of the district 
court in all respects. 
AFFIRMED. 
WHITE, C.J., and STEPHAN, J., not participating. 
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WHITE, C.J., CAPORALE, CONNOLLY, GERRARD, STEPHAN, and 
McCorMACK, JJ. 


CONNOLLY, J. 

This appeal presents a question whether “retirement plan- 
ners” are “professionals” within the meaning of Neb. Rev. Stat. 
§ 25-222 (Reissue 1995). We conclude that the retirement plan- 
ners in the instant case are not professionals and that they did 
not render professional services; therefore, we reverse, and 
remand for further proceedings. 


BACKGROUND 
State National Bank and Trust Company (Bank) was the cus- 
todian of Kenneth Jorgensen’s individual retirement account 
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(IRA). Bank’s employees rendered certain advice to Jorgensen 
concerning his IRA that resulted in the disqualification of 
Jorgensen’s IRA by the Internal Revenue Service. Jorgensen 
subsequently filed a petition in the district court for Wayne 
County against Bank for negligent misrepresentation, fraudu- 
lent representation, negligence, breach of good faith, and unfair 
and deceptive acts. Bank filed a motion for summary judgment, 
contending that Jorgensen’s cause of action was barred by the 
applicable statute of limitations. The issue was whether Bank’s 
employees were professionals rendering professional services 
pursuant to § 25-222, Nebraska’s professional negligence 
statute. 

The evidence indicates that Thomas McClain, Bank’s senior 
trust officer, and Lori Bebee, an assistant trust officer, were 
involved in rendering advice to Jorgensen concerning his IRA. 
McClain stated that there were no written policies or proce- 
dures concerning Bank’s IRA’s. When additional information 
was required concerning an IRA, McClain contacted legal 
counsel. Bank did not have any policy requiring anyone to 
review an IRA to ensure that it was in compliance with the rules 
and regulations concerning IRA’s; rather, Bank’s employees 
relied on “Banker Assistance Forms.” McClain stated that he 
sometimes reviewed accounts based on “curiosity.” 

Bebee stated that the only role assumed by Bank in handling 
an IRA was to “fill out the forms.” She had no knowledge as to 
whether Bank’s employees maintained notes or records con- 
cerning conferences they may have had with IRA holders. 
Further, Bebee stated that there were no documents that could 
be provided to an IRA holder to explain the holder’s IRA. 

Bank’s trust department employees were not licensed in any 
manner concerning retirement planning. McClain had held a 
securities dealer license, but he relinquished it when he came to 
work at Bank. McClain had attended 2 years of college. He had 
also attended seminars dealing with IRA’s. However, he had 
only “limited” experience in the investments area prior to work- 
ing at Bank. Bebee had attended a school of commerce for 1 
year, taking courses in the secretarial area. She had also 
attended seminars, but stated that Bank did not require her to 
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attend them on a yearly basis, nor had she attended such semi- 
nars annually. 

The district court, without analysis, concluded that Bank’s 
employees were professionals and, therefore, that § 25-222 
applied. Because the district court concluded that Jorgensen’s 
petition was not filed within the time specified by § 25-222, 
Bank’s summary judgment motion was sustained. 


ASSIGNMENTS OF ERROR 

Jorgensen asserts that the trial court erred in (1) determining 
that Nebraska’s professional negligence statute of limitations 
applied; (2) finding that the last prohibited transaction in 
Jorgensen’s IRA occurred on May 23, 1993, and that Jorgensen 
discovered the problems with the IRA not later than March 11, 
1994, thereby barring Jorgensen’s claim pursuant to § 25-222; 
and (3) finding that the continuous relationship doctrine did not 


apply. 


SCOPE OF REVIEW 
Which statute of limitations applies is a question of law that 
an appellate court must decide independently of the conclusion 
reached by the trial court. PSB Credit Servs. v. Rich, 251 Neb. 
474, 558 N.W.2d 295 (1997). 


ANALYSIS 

Bank contends that Jorgensen’s petition admitted that Bank’s 
employees were professionals and that the admission is dispos- 
itive of this appeal. Jorgensen’s petition stated that he “relied 
upon the investment advice offered by the Bank for the reason 
that the employees of the Bank were either trust officers or 
other professionals who professed to have a specific knowledge 
regarding IRA accounts and Bank was a qualified custodian for 
retirement accounts.” Jorgensen’s petition also stated that Bank 
had “held itself out as possessing special skill, knowledge, 
experience, and expertise regarding investments and provided 
its customers with advice concerning investments to be held, 
individual retirement accounts, and other accounts.” 

It is true that “[a] judicial admission is a formal act done in 
the course of judicial proceedings which is a substitute for evi- 
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dence, thereby waiving or dispensing with the production of 
evidence by conceding for the purpose of litigation that the 
proposition of fact alleged by the opponent is true.” (Emphasis 
supplied.) U S West Communications v. Taborski, 253 Neb. 770, 
784, 572 N.W.2d 81, 91 (1998). However, whether or not 
Bank’s employees were professionals within the meaning of 
§ 25-222 is an issue of law, not fact. A party cannot judicially 
admit conclusions of law in the pleadings—pleadings admit 
only facts. See Christianson v. Educational Serv. Unit No. 16, 
243 Neb. 553, 501 N.W.2d 281 (1993). Accordingly, we must 
determine, as a matter of law, whether Bank’s employees were 
professionals pursuant to § 25-222. 

Section 25-222 states: 

Any action to recover damages based on alleged pro- 
fessional negligence or upon alleged breach of warranty in 
rendering or failure to render professional services shall 
be commenced within two years next after the alleged act- 
or omission in rendering or failure to render professional 
services providing the basis for such action; Provided, if 
the cause of action is not discovered and could not be rea- 
sonably discovered within such two-year period, then the 
action may be commenced within one year from the date 
of such discovery or from the date of discovery of facts 
which would reasonably lead to such discovery, whichever 
is earlier; and provided further, that in no event may any 
action be commenced to recover damages for professional 
negligence or breach of warranty in rendering or failure to 
render professional services more than ten years after the 
date of rendering or failure to render such professional 
service which provides the basis for the cause of action. 

This court addressed § 25-222 in Educational Service Unit No. 
3 v. Mammel, O., S., H. & S., Inc., 192 Neb. 431, 222 N.W.2d 
125 (1974), wherein we held, without analysis, that the statute 
applied to retirement planners. 

Subsequently, in Taylor v. Karrer, 196 Neb. 581, 244 N.W.2d 
201 (1976), a medical malpractice case, this court defined pro- 
fession as an occupation “ ‘involving: specialized knowledge, 
labor, or skill, and the labor or skill involved is predominantly 
mental or intellectual, rather than physical or manual.’” Jd. at 
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585, 244 N.W.2d at 204, quoting Marx v. Hartford Acc. & Ind. 
Co., 183 Neb. 12, 157 N.W.2d 870 (1968). 

Based upon the broad definition adopted in Taylor, this court 
held that accountants, see Lincoln Grain v. Coopers & Lybrand, 
215 Neb. 289, 338 N.W.2d 594 (1983), and architects and engi- 
neers, see Witherspoon v. Sides Constr. Co., 219 Neb. 117, 362 
N.W.2d 35 (1985), were professionals. Clearly, those occupa- 
tions, like retirement planning, involve “predominantly mental 
or intellectual” endeavors rather than “physical or manual” 
labors. 

However, this court redefined professional in Tylle v. Zoucha, 
226 Neb. 476, 412 N.W.2d 438 (1987), wherein we addressed 
whether real estate brokers were professionals. We acknowl- 
edged that real estate brokerage is a predominantly mental or 
intellectual occupation. Id. Nonetheless, we held that real estate 
brokers were not professionals pursuant to § 25-222. In reach- 
ing this conclusion, this court stated that the definition in Taylor 
of profession as an occupation emphasizing mental rather than 
physical labor, although true of real estate brokerage, is insuffi- 
cient to qualify an occupation as a profession. Tylle v. Zoucha, 
supra. We stated that the following definition of profession best 
defines the term: 

“{A profession is] a calling requiring specialized knowl- 
edge and often long and intensive preparation including 
instruction in skills and methods as well as in the scien- 
tific, historical, or scholarly principles underlying such 
skills and methods, maintaining by force of organization 
or concerted opinion high standards of achievement and 
conduct, and committing its members to continued-study 
and to a kind of work which has for its prime purpose the 
rendering of a public service... .” 
Id. at 480, 412 N.W.2d at 440. Accord Lawyers Title Ins. Corp. 
v. Hoffman, 245 Neb. 507, 513 N.W.2d 521 (1994), quoting 
Georgetowne Ltd. Part. v. Geotechnical Servs., 230 Neb. 22, 430 
N.W.2d 34 (1988). We noted that the latter definition “stresses 
the long and intensive program of preparation to practice one’s 
chosen occupation traditionally associated only with profes- 
sions,” Tylle v. Zoucha, 226 Neb. at 480, 412 N.W.2d at 441, 
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rather than the difference between manual and intellectual labor, 
and that the mere possession of a license was not dispositive. 

Although the Tylle definition radically altered the criteria by 
which this court would determine whether an occupation was a 
profession, this court subsequently affirmed its prior holdings 
concerning architects and engineers, see Board of Regents v. 
Wilscam Mullins Birge, 230 Neb. 675, 433 N.W.2d 478 (1988); 
accountants, see St. Paul Fire & Marine Ins. Co. v. Touche Ross 
& Co., 244 Neb. 408, 507 N.W.2d 275 (1993); and retirement 
planners, see Maloley v. Shearson Lehman Hutton, Inc., 246 
Neb. 701, 523 N.W.2d 27 (1994), all without any analysis. 
Because our prior decisions holding that retirement planners are 
professionals were made pursuant to the disapproved Taylor 
definition rather than the Tylle definition of professional, we 
must revisit the issue. 

This court first applied the Tylle definition in Georgetowne 
Ltd. Part. v. Geotechnical Servs., supra. In Georgetowne Ltd. 
Part., we held that a specialty engineering firm providing con- 
sulting services for all aspects of soils and foundations rendered 
professional services. In so holding, we noted that the civil 
engineers performing the services were “[rjegistered and 
licensed” and had “college degrees.” Jd. at 27, 430 N.W.2d at 
38. Accordingly, we stated that “(t]here can be no doubt that 
[the engineering firm] was rendering professional services as 
defined by this court.” /d. Thus, although we have not previ- 
ously defined the parameters of the “long and intensive program 
of preparation” required by the Tylle definition, Georgetowne _ 
Ltd. Part. indicates that a college degree embodies such charac- 
teristics and that licensing, although not dispositive, strongly 
indicates that an occupation is a profession. 

Applying the 7ylle definition to the instant case, we can con- 
clude only that Bank’s employees were not professionals and 
did not render professional services. Neither McClain nor 
Bebee had any specialized knowledge requiring long and inten- 
sive preparation. According to Bebee, Bank’s employees were 
expected to do nothing more than fill out forms. Bank’s employ- 
ees did not hold licenses and did not regularly supplement their 
educations, such as they were, nor were Bank’s employees sub- 
ject to an ethical code enforced by a disciplinary system. In the 
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absence of such characteristics, we cannot say that they main- 
tained by force of organization high standards of achievement 
and conduct or committed themselves to continued study. 
Finally, there is no evidence that the kind of work performed by 
Bank’s employees in the instant case had for its prime purpose 
the rendering of a public service. Based on the evidence 
adduced, we conclude that Bank’s employees, even if charac- 
terized as “retirement planners,’ were not professionals. 
Accordingly, the district court erred in determining that 
§ 25-222 applied to the instant case. 


CONCLUSION 
Bank’s employees are not professionals and did not render 
professional services within the meaning of § 25-222. Because 
§ 25-222 does not apply to the instant case, we need not address 
Jorgensen’s remaining assignments of error. 


REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


WRIGHT, J., not participating. 


CaPorALE, J., concurring. 

I agree that in the absence of a constitutional challenge to 
Neb. Rev. Stat. § 25-222 (Reissue 1995), this court could do 
nothing more than apply its prior definition of “professional” 
and conclude that under the circumstances in this case, the 
employees of the defendant, State National Bank and Trust 
Company, were not such. Eschewing, upon more mature reflec- 
tion, the references to the legislative record made in my con- 
currence in Tylle v. Zoucha, 226 Neb. 476, 412 N.W.2d 438 
(1987), see, e.g., Southern Neb. Rural P.P. Dist. v. Nebraska 
Electric, 249 Neb. 913, 546 N.W.2d 315 (1996) (Caporale, J., 
concurring, joined by Lanphier, J.), I nonetheless adhere to my 
earlier conclusion that this court’s case-by-case analysis of the 
issue in an effort to save the Legislature’s enactment of 
§ 25-222 is overambitious. The judicial experience following 
our decision in Tylle makes it clearer than ever that the 
Legislature’s failure to articulate a meaningful classificatory 
scheme requires the courts to do more than apply a legislatively 
defined classification to a particular set of facts. 

McCormack, J., joins in this concurrence. 
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BERNADETTE M. KOZICKI, APPELLANT, 
v. JAMES P. DRAGON, APPELLEE. 
583 N.W. 2d 336 


Filed August 21, 1998. No. S-97-393. 


Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences thal may be 
drawn from those facts and that the moving party is entitled to judgment as a matter 
of law. 

Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

Negligence: Motor Vehicles: Statutes: Ordinances. When a key is left by a defend- 
ant in the ignition of an unlocked and unattended vehicle later involved in a motor 
vehicle accident involving the plaintiff, the defendant owes the plaintiff a duty when 
there is an applicable statute or ordinance. 

Negligence: Proximate Cause. A defendant’s negligence is not actionable unless it 
is a proximate cause of the plaintiff's injuries or is a cause that proximately con- 
tributed to them. 

Negligence: Proximate Cause: Proof. There are three basic requirements that must 
be met to establish causation: (1) that “but for’ the defendant’s negligence, the injury 
would not have occurred; (2) that the injury is the natural and probable result of the 
negligence; and (3) that there is no efficient intervening cause. 

Trial: Negligence: Proximate Cause. Determination of causation is ordinarily a 
matter for the trier of fact. 

Negligence: Words and Phrases. An efficient intervening cause is a new, indepen- 
dent force intervening between the defendant’s negligent act and the plaintiff’s injury 
by the negligence of a third person who had full control of the situation, whose neg- 
ligence the defendant could not anticipate or contemplate, and whose negligence 
resulted directly in the plaintiff's injury. 

Negligence: Liability. An intervening act that is reasonably foreseeable by a defend- 
ant does not preclude the defendant’s liability. 

Negligence. The question whether the negligence of a third person constitutes an 
intervening cause is a question of fact. 

Summary Judgment. On a motion for summary judgment, the question is not how 
a factual issue is to be decided, but whether any real issue of material fact exists. 


Appeal from the District Court for Douglas County: JoHN D. 


HARTIGAN, JR., Judge. Reversed and remanded for further 
proceedings. 


David J. Cullan, of David J. Cullan & Associates, for 


appellant. 
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Wuits, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD, 
STEPHAN, and McCorMackK, JJ. 


PER CURIAM. 

This is a negligence claim for personal injuries arising out of 
an automobile accident. Appellant, Bernadette M. Kozicki, was 
injured when a stolen car owned by appellee, James P. Dragon, 
ran a stop sign and collided with her vehicle. The district court 
concluded that Dragon’s acts or omissions did not proximately 
cause injury to Kozicki as a matter of law and granted Dragon’s 
motion for summary judgment. Kozicki appealed, and we 
granted her motion to bypass the Nebraska Court of Appeals. 
Because a factual issue exists concerning proximate cause, we 
reverse, and remand for further proceedings. 


BACKGROUND . 

At approximately 5:45 a.m. on March 29, 1995, in Omaha, 
Nebraska, Dragon left his car unlocked and running-while he 
went back inside his home to get ready for work. While Dragon 
was in the house, his car was stolen by 15-year-old Jamie L. 
Jacobsen. Later that morning, Dragon’s vehicle was involved in 
an automobile accident when Jacobsen ran a stop sign and col- 
lided with Kozicki’s vehicle. 

Kozicki subsequently brought this action, alleging that 
Dragon was negligent in (1) leaving his automobile running, 
unlocked, unattended, and out of his view on the street in front 
of his house in a high-crime area; (2) leaving an unattended 
vehicle on the roadway, unlocked and with the keys in the igni- 
tion, in violation of Neb. Rev. Stat. § 60-6,168 (Reissue 1993); 
and (3) failing to take any measure to prevent theft of his auto- 
mobile when he knew or should have known that there was an 
unreasonable risk that the automobile would be stolen and 
driven in such manner as to cause injury or damage to the per- 
son and/or property of innocent parties such as Kozicki. 

In his answer, Dragon alleged that the sole cause of the acci- 
dent was the negligence of others not subject to his control and 
that the theft and/or involvement of his stolen vehicle in an acci- 
dent was not reasonably foreseeable. Dragon then filed a 
motion for summary judgment. 
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The depositions of Jacobsen and Dragon show that Dragon 
left his car running, unattended, and unlocked. It was dark out- 
side at the time. Jacobsen testified that four or five of the cars 
she had previously stolen ended up being wrecked, and the acci- 
dent at issue occurred within several hours of the theft. Dragon 
has previously had both a bicycle and a car stolen from the same 
location. 

The record also contains the affidavit of L. Kenneth Polikov, 
chief deputy and counsel for the Sarpy County Sheriff’s 
Department. Polikov’s affidavit states that (1) the area in which 
Dragon’s car was stolen is considered a high-crime area; (2) 
experience has shown that car thieves are not responsible 
drivers; (3) leaving the car running, unattended, unlocked, out 
of view, and parked in front of a house in a higher risk crime 
area during the predawn hours on the day of the theft increased 
the risk of the car’s being stolen; and (4) a stolen car operated 
on the public streets of Omaha is at an increased risk of motor 
vehicle collision, especially when it is being operated by a juve- 
nile. Polikov’s affidavit further describes public education 
efforts in the Omaha area regarding the dangers of leaving vehi- 
cles unattended while running and describes increased public 
awareness of this issue. An exhibit entitled “Crime in 
Nebraska” is attached to the affidavit and states that juveniles 
accounted for 53 percent of all arrests for motor vehicle theft. 

The district court granted Dragon’s motion for summary 
judgment and dismissed Kozicki’s petition with prejudice, con- 
cluding that Dragon’s acts or omissions did not proximately 
cause injury to Kozicki as a matter of law. In making this deter- 
mination, the district court reached the conclusion that proxi- 
mate cause was lacking. However, the district court also dis- 
cussed the issue of duty without drawing a distinction between 
foreseeability as it applies to duty and foreseeability as it 
applies to proximate cause. Thus, while the district court made 
its determination based on the issue of proximate cause, the dis- 
trict court also stated that “car owners do not owe an affirmative 
duty to protect the public from the negligence of thieves.” 
Kozicki filed a motion for new trial, which was subsequently 
denied, and she appealed. 
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ASSIGNMENTS OF ERROR 
Kozicki assigns as error, summarized and restated, the dis- 
trict court’s finding that the theft of an automobile relieves the 
owner of all potential liability for the injury or damage caused 
by the car thief’s negligent operation of the stolen car when the 
owner of the automobile left it running, unlocked, and unat- 
tended on a public street in a high-crime area. 


STANDARD OF REVIEW 

Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. Chelberg v. Guitars & Cadillacs, 253 Neb. 830, 572 
N.W.2d 356 (1998); Miller v. City of Omaha, 253 Neb. 798, 573 
N.W.2d 121 (1998). 

In reviewing a summary judgment, an appellate court views 
the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. Bargmann 
v. Soll Oil Co., 253 Neb. 1018, 574 N.W.2d 478 (1998); Ploen 
v. Union Ins. Co., 253 Neb. 867, 573 N.W.2d 436 (1998); 
Chelberg v. Guitars & Cadillacs, supra. 


ANALYSIS 

The district court did not make a distinction between the 
application of foreseeability to determining duty and the role 
foreseeability plays in determining proximate cause. However, 
duty and proximate cause are two separate issues. See Hill v. 
Yaskin, 75 N.J. 139, 380 A.2d 1107 (1977) (distinction between 
foreseeability as it applies to duty and as it applies to proximate 
cause is critical distinction that is too often and too easily over- 
looked). 

This court has established a clear rule concerning the exis- 
tence of a duty when a key is left in the ignition of an unlocked 
and unattended vehicle: A defendant owes the plaintiff a duty 
when there is an applicable statute or ordinance. Flannery v. 
Sample Hart Motor Co., 194 Neb, 244, 231 N.W.2d 339 (1975); 
Hersh v. Miller, 169 Neb. 517, 99 N.W.2d 878 (1959). 
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In Hersh, supra, the defendant’s unlocked and unattended 
vehicle was stolen by a 12-year-old who then collided with and 
damaged the plaintiff’s vehicle. The defendant’s actions were in 
violation of a city ordinance that was, in part, “intended to pro- 
tect the users of the public streets and highways at large.” 169 
Neb. at 520, 99 N.W.2d.at 881. This court stated that “ ‘{t]he 
violation of any statutory or valid municipal regulation, estab- 
lished for the purpose of protecting persons or property from 
injury, is sufficient to prove such a breach of duty as will sus- 
tain a private action for negligence, if the other elements of 
actionable negligence concur . . . ..” (Emphasis supplied.) Id., 
quoting Stark v. Turner, 154 Neb. 268, 47 N.W.2d 569 (1951). 
Thus, in Hersh, we recognized that a defendant owes a duty to 
“the users of the public streets and highways at large,” 169 Neb. 
at 520, 99 N.W.2d at 881, not to leave his automobile unlocked, 
unattended, and with the key in the ignition when there is an 
applicable statute or ordinance prohibiting such conduct. 

In Flannery, supra, another case involving a key left in the 
ignition, we determined that an ordinance was not applicable to 
the defendant under the circumstances presented and analyzed 
whether the defendant’s failure to remove the key “may still” 
amount to negligence, or, in other words, whether this court 
would nonetheless impose a duty. 194 Neb. at 247, 231 N.W.2d 
at 342. We concluded that “[iJn the absence of applicable 
statutes or ordinances, the failure of a person having charge of 
a motor vehicle to remove the ignition key does not constitute a 
negligent omission or the breach of a duty owed to a third per- 
son... .” (Emphasis supplied.) Jd. at 248, 231 N.W.2d at 342. 

In the instant case, the district court correctly concluded that 
Dragon’s conduct violated § 60-6,168, which prohibits any per- 
son having control or charge of a vehicle from allowing such 
vehicle to “stand unattended on a highway without first stop- 
ping the motor of such vehicle, locking the ignition, removing 
the key from the ignition, and effectively setting the brakes 
thereon. ...” Thus, because the instant case involves the viola- 
tion of a statute, under Flannery and Hersh, there is no question 
that Dragon owed Kozicki a duty. 

As we have determined that Dragon owed a duty to Kozicki, 
the issue is whether the evidence presented to the district court, 
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construed most favorably to Kozicki and giving Kozicki the 
benefit of all reasonable inferences therefrom, was sufficient to 
create an issue of material fact as to whether Dragon’s negli- 
gence was the proximate cause of Kozicki’s injury. A defend- 
ant’s negligence is not actionable unless it is a proximate cause 
of the plaintiff’s injuries or is a cause that proximately con- 
tributed to them. Sacco v. Carothers, 253 Neb. 9, 567 N.W.2d 
299 (1997). 

There are three basic requirements that must be met to estab- 
lish causation: (1) that “but for’ the defendant’s negligence, the 
injury would not have occurred; (2) that the injury is the natu- 
ral and probable result of the negligence; and (3) that there is no 
efficient intervening cause. World Radio Labs. v. Coopers & 
Lybrand, 251 Neb. 261, 557 N.W.2d 1 (1996). Determination of 
causation is ordinarily a matter for the trier of fact. Id. 

An efficient intervening cause is a new, independent force 
intervening between the defendant’s negligent act and the plain- 
tiff’s injury by the negligence of a third person who had full 
control of the situation, whose negligence the defendant could 
not anticipate or contemplate, and whose negligence resulted 
directly in the plaintiff’s injury. Anderson/Couvillon v. 
Nebraska Dept. of Soc. Servs., 248 Neb. 651, 538 N.W.2d 732 
(1995). Thus, an intervening act that is reasonably foreseeable 
by the defendant does not preclude the defendant’s liability. See 
Gans v. Parkview Plaza Partnership, 253 Neb. 373, 571 N.W.2d 
261 (1997). The question whether the negligence of a third per- 
son constitutes an intervening cause is a question of fact. 
Stodola v. Grunwald Mechanical Contractors, 228 Neb. 301, 
422 N.W.2d 341 (1988). 

In Hersh v. Miller, 169 Neb. 517, 99 N.W.2d 878 (1959), the 
petition at issue did not state facts sufficient to support a find- 
ing of proximate cause because there was nothing to indicate 
that the defendant anticipated the thief’s negligence. This court 
addressed the issue of proximate cause and concluded that 
“‘Tulnder the facts as related in this case . . . there was an inter- 
vening cause which broke the sequence of the defendant’s 
alleged negligence .. . ..” (Emphasis supplied.) /d. at 522, 99 
N.W.2d at 882. The appeal in Hersh was premised on the dis- 
missal of the plaintiff’s petition due to the defendant’s demur- 
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rer. A defendant may demur to a petition when it appears on its 
face that the petition does not state facts sufficient to constitute 
a cause of action. Neb. Rev. Stat. § 25-806 (Reissue 1995). 
Because the holding in Hersh was premised on the facts as 
related in the petition, it cannot be read to mean that any thief 
in a like situation is the intervening cause of a subsequent col- 
lision. Rather, Hersh stands for the proposition that when noth- 
ing more than theft and injury is alleged in a petition involving 
an unattended and unlocked vehicle, the petition fails to state 
facts sufficient to support a finding of proximate cause and, 
thus, it fails to state a cause of action. 

In Gerken v. Hawkins Constr. Co., 243 Neb. 157, 498 N.W.2d 
97 (1993), a key was left in a bulldozer in a residential area 
occupied by many low-income families with children. In addi- 
tion, the site where the bulldozer was left had previously been 
vandalized. The bulldozer was subsequently started by an 
unknown party and hit a house. However, the petition did not 
allege that it was children who stole the bulldozer or that the 
resulting negligence of the thief was foreseeable. This court 
sustained the demurrer of the defendant on the basis that the act 
of the unknown third party constituted an intervening cause. 
Thus, while the theft in Gerken was an intervening cause under 
the facts of that case, Gerken does not stand for the proposition 
that a theft is always an intervening cause. 

In the instant case, the plaintiff alleged in her petition that the 
“[djefendant knew, or reasonably should have foreseen, that if 
his automobile was stolen . . . it would be operated in a negli- 
gent, careless, or reckless manner.” Polikov’s affidavit clearly 
states, “[E]xperience has shown that car thieves are not ‘respon- 
sible’ drivers.” The affidavit also described public education 
efforts.and stated that “widespread media attention and public 
education efforts of law enforcement agencies and others have 
increased public awareness of . . . the stolen vehicle being 
wrecked” and that “a stolen car operated on the public streets in 
Omaha, Nebraska, is at an increased risk of motor vehicle col- 
lision especially when it is being operated by a juvenile driver 
or if it should become involved in a police chase.” Moreover, 
data attached to the affidavit indicated that juveniles account for 
53 percent of all arrests for motor vehicle theft, and Jacobsen 
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described how she had wrecked several of the cars that she had 
previously stolen. 
On a motion for summary judgment, the question is not how 

a factual issue is to be decided, but whether any real issue of 
material fact exists. Darrah v. Bryan Memorial Hosp., 253 Neb. 
710, 571 N.W.2d 783 (1998). Giving all favorable inferences to 
Kozicki, we determine that the above facts create a genuine 
issue of material fact as to whether Dragon did or reasonably 
should have foreseen that thieves are more negligent at the 
wheel than are ordinary citizens. This a question of fact for the 
jury. Because a factual issue exists concerning proximate cause, 
summary judgment was inappropriate. We reverse, and remand 
for further proceedings consistent with this opinion. 

REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS. 


MICHAEL GIBSON, APPELLEE, V. KURT MANUFACTURING AND 
SAFECO, ITS WORKERS’ COMPENSATION CARRIER, APPELLANTS. 
583 N.W. 2d 767 


Filed August 21, 1998. No. S-97-572. 


1. Workers’ Compensation: Appeal and Error. Regarding questions of law, an 
appellate court in workers’ compensation cases is obligated to make its own deter- 
minations. 

2. ____: ___.. Pursuant to Neb. Rev. Stat. § 48-185 (Reissue 1993), an appellate court 
may modify, reverse, or set aside a Workers’ Compensation Court decision only 
when (1) the compensation court acted without or in excess of its powers; (2) the 
judgment, order, or award was procured by fraud; (3) there is not sufficient compe- 
tent evidence in the record to warrant the making of the order, judgment, or award; 
or (4) the findings of fact by the compensation court do not support the order or 
award. 

3. Workers’ Compensation: Jurisdiction: Statutes. As a statutorily created court, the 
Workers’ Compensation Court is a tribunal of limited and special jurisdiction and has 
only such authority as has been conferred on it by statute. 


Petition for further review from the Nebraska Court of 
Appeals, HANNON, SIEVERS, and INBoDy, Judges, on appeal 
thereto from the Nebraska Workers’ Compensation Court. 
Judgment of Court of Appeals affirmed in part, and in part 
reversed. 
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John R. Hoffert, of Knudsen, Berkheimer, Richardson, 
Endacott & Routh, for appellants. 


Samuel W. Segrist, of Meister & Segrist, for appellee. 
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WRIGHT, J. 
NATURE OF CASE 


Michael Gibson commenced this action for workers’ com- 
pensation benefits, including vocational rehabilitation. A single 
judge of the Workers’ Compensation Court awarded vocational 
rehabilitation but found that it was not appropriate to determine 
Gibson’s loss of earning power until he completed the voca- 
tional rehabilitation. A review panel found that the trial judge 
was clearly wrong in not assessing Gibson’s loss of earning 
power, as he had reached maximum medical improvement and 
had received an impairment rating with restrictions at the time 
of trial. The review panel remanded for a determination of per- 
manent loss of earning power and for clarification regarding 
certain aspects of the vocational rehabilitation. The Nebraska 
Court of Appeals held that the evidence supported the trial 
judge’s conclusion that Gibson was entitled to vocational reha- 
bilitation but that a determination as to Gibson’s loss of earning 
power should be postponed until after he had completed reha- 
bilitation. We granted Gibson’s petition for further review. 


SCOPE OF REVIEW 
Regarding questions of law, an appellate court in workers’ 
compensation cases is obligated to make its own determina- 
tions. Gaston v. Appleton Elec. Co., 253 Neb. 897, 573 N.W.2d 
131 (1998). 


FACTS 

A detailed statement of the facts of this case is set forth in the 
Court of Appeals’ opinion, Gibson v. Kurt Mfg., 6 Neb. App. 
371, 573 N.W.2d 786 (1998). Thus, we will recite only such 
facts as are necessary for purposes of our opinion. 

During the course of his employment, Gibson injured his 
back on February 25, 1993. Gibson was treated in an emergency 
room for the injury to his back, and he was referred to his fam- 
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ily practitioner. Gibson underwent physical therapy, and on 
May 4, he returned to work. He was again seen in the emer- 
gency room on August 2 with complaints of back pain. An MRI 
conducted on September 3 showed that he had a pronounced 
disk herniation at T7-8 with narrowing of the interspace. 

A functional capacity assessment was performed on 
November 15, 1993, which indicated that Gibson had signifi- 
cant physical restrictions. A 6-week “work hardening” program 
was ordered. Gibson began the program but developed leg pain. 
A followup showed that Gibson suffered from a deep venous 
thrombosis not related to his back injury. Gibson eventually 
returned to work in 1994, doing light duty. He continued work- 
ing light duty until he was laid off in March 1996. 

Gibson petitioned for workers’ compensation. The issues 
before the compensation court were Gibson’s loss of earning 
power and whether he was entitled to vocational rehabilitation. 
The trial judge found that Gibson was temporarily totally dis- 
abled from February 27 to and including April 25, 1993, for 8% 
weeks and from July 30 to and including December 27, for a 
period of 21‘h weeks. The trial judge noted that a neurologist 
had found that Gibson had a 6-percent functional disability to 
the body as a whole as a result of the disk herniation. 

Gibson was ordered to contact the compensation court’s 
rehabilitation specialist for an evaluation and for recommended 
rehabilitation services. The trial judge found that it was not 
appropriate at that time to determine Gibson’s loss of earning 
power because it was expected that the rehabilitation services 
would consist of retraining. The trial judge stated that if, after 
retraining, the parties could not agree as to Gibson’s loss of 
earning power, either party could apply to the court for further 
hearing. 

Kurt Manufacturing and Safeco (the defendants) requested 
review by a three-judge panel regarding the vocational rehabil- 
itation award. Gibson cross-appealed, claiming that because he 
had reached maximum medical improvement, the trial judge 
erred in failing to make a determination as to his loss of earning 
power. The review panel found that the trial judge was clearly 
wrong in not assessing the loss of earning power, as Gibson was 
at maximum medical improvement and had received an impair- 
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ment rating with restrictions at the time of trial. The review 
panel determined that the cause should be remanded for a find- 
ing of permanent loss of earning power, if any. The review panel 
further concluded that the issue of entitlement to vocational 
rehabilitation should be remanded for clarification and findings 
as to whether Gibson’s ability to obtain employment satisfied 
the priorities listed for vocational rehabilitation and whether the 
severe venous thrombosis, which was found not to be work 
related, had any effect on the issue of vocational rehabilitation. 

The defendants appealed the review panel’s decision to the 
Court of Appeals. The issues before the Court of Appeals were 
whether Gibson was entitled to vocational rehabilitation and 
whether the compensation court can postpone determination of 
a claimant’s loss of earning power until the claimant has com- 
pleted vocational rehabilitation. 

The Court of Appeals found that Gibson was entitled to voca- 
tional rehabilitation, reversing that part of the judgment of the 
review panel which remanded the issue of vocational rehabili- 
tation to the trial judge. Relying on our decisions in Thom v. 
Lutheran Medical Center, 226 Neb. 737, 414 N.W.2d 810 
(1987), and Bindrum v. Foote & Davies, 235 Neb. 903, 457 
N.W.2d 828 (1990), the Court of Appeals held that “at least in 
injuries involving disability of the body as a whole... when a 
compensation court awards vocational rehabilitation, it should 
postpone a determination of loss of earning capacity until after 
the completion of that rehabilitation.” Gibson v. Kurt Mfg., 6 
Neb. App. 371, 381-82, 573 N.W.2d 786, 792 (1998). Thus, the 
Court of Appeals reversed that part of the judgment of the 
review panel which had remanded this issue to the trial judge 
for immediate determination of loss of earning power. The 
Court of Appeals affirmed the review panel’s judgment in all 
other respects. 


ASSIGNMENTS OF ERROR 
Gibson assigns as error that the Court of Appeals erred in 
holding that when the compensation court awards vocational 
rehabilitation as the result of an injury to the body as a whole, 
the compensation court should postpone a determination of loss 
of earning power until after completion of that rehabilitation. 
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ANALYSIS 

Since the parties have not petitioned this court to review the 
Court of Appeals’ determination that Gibson is entitled to voca- 
tional rehabilitation, the remaining issue presented is whether 
the Court of Appeals erred in reversing the review panel’s 
remand for immediate determination of loss of earning power. 
Our analysis requires us to briefly discuss our holdings in Thom 
and Bindrum. 

In Thom, a registered nurse suffered an injury to her back 
while lifting a patient, in an accident arising out of and in the 
course of her employment as a staff nurse. The compensation 
court awarded temporary total disability and found that Thom 
had sustained a 25-percent loss of earning power. The compen- 
sation court ordered vocational rehabilitation and suspended the 
payment of permanent partial disability benefits during the time 
that Thom continued her vocational rehabilitation. On appeal to 
this court, the issues were whether the evidence supported the 
compensation court’s finding that Thom suffered a loss of earn- 
ing power and whether she was entitled to vocational rehabili- 
tation services. We affirmed, stating that 

[s]ince the effort at rehabilitation is aimed at reducing 
the earning power loss Thom presently suffers, the com- 
pensation court properly suspended payment of benefits 
for said present loss and awarded compensation for tem- 
porary total disability during the period of vocational 
rehabilitation. At the conclusion of the rehabilitative 
effort, the extent of Thom’s loss of earning power will 
need to be reconsidered. 

226 Neb. at 743, 414 N.W.2d at 815. 

In Bindrum, the employee appealed from an award of the 
compensation court, assigning as error the court’s finding that 
he had reached maximum medical recovery as of a certain date 
and the court’s failure to award him temporary total disability 
benefits from the date of the alleged maximum medical recov- 
ery until completion of vocational rehabilitation. 

The compensation court had awarded Bindrum benefits for 
temporary partial loss of earning power during the period he 
continued to work, but during which he received demotions, and 
for temporary total disability after he was discharged from work 
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until December 12, 1988. The compensation court determined 
that after that date, Bindrum was entitled to benefits for a S-per- 
cent loss of earning power. He was also awarded vocational 
rehabilitation. 

Bindrum’s contention was that the compensation court erred 
in terminating his temporary total disability benefits as of 
December 12, 1988, and in determining his permanent loss of 
earning power. Bindrum contended that he was also entitled to 
temporary total disability benefits during the time that he under- 
went vocational rehabilitation pursuant to the compensation 
court’s award, notwithstanding the fact that the extent of his 
loss of earning power had been determined. In modifying the 
award of the compensation court, we held: 

Because we determine that Bindmum is entitled to tem- 
porary total disability benefits while undergoing the voca- 
tional rehabilitation ordered by the compensation court, it 
is necessary to suspend the payment of benefits for the S- 
percent loss of earning capacity the compensation court 
determined Bindrum has presently suffered. At the con- 
clusion of the rehabilitative effort, it will be necessary for 
the compensation court to determine whether the effort 
was successful and in fact reduced the loss of earning 
power Bindrum presently suffers. See Thom v. Lutheran 
Medical Center, supra. 

Bindrum v. Foote & Davies, 235 Neb. 903, 914-15, 457 N.W.2d 
828, 836 (1990). 

Based on the above decisions, the Court of Appeals held that 
at least in injuries involving disability of the body as a whole, 
when a compensation court awards vocational rehabilitation, it 
should postpone a determination of loss of earning power until 
after the completion of that rehabilitation. The Court of Appeals 
reversed the judgment of the review panel which had remanded 
this issue to the tnal judge for immediate determination of 
Gibson’s loss of earning power. 

Pursuant to Neb. Rev. Stat. § 48-185 (Reissue 1993), an 
appellate court may modify, reverse, or set aside a Workers’ 
Compensation Court decision only when (1) the compensation 
court acted without or in excess of its powers; (2) the judgment, 
order, or award was procured by fraud; (3) there is not sufficient 
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competent evidence in the record to warrant the making of the 
order, judgment, or award; or (4) the findings of fact by the 
compensation court do not support the order or award. Smart v. 
Scrivner/Food 4 Less, 254 Neb. 111, 574 N.W.2d 505 (1998). 
Regarding questions of law, an appellate court in workers’ com- 
pensation cases is obligated to make its own determinations. 
Gaston y. Appleton Elec. Co., 253 Neb. 897, 573 N.W.2d 131 
(1998). Ultimately, what is presented to us for review is a ques- 
tion of law as to whether the compensation court could post- 
pone a determination of Gibson’s permanent partial disability 
until after the completion of vocational rehabilitation. 

Gibson argues that the Court of Appeals substantially 
changed Nebraska law on the issue of payment of permanent 
partial disability benefits to injured workers with permanent 
disability to the body as a whole. Gibson asserts that the most 
serious and detrimental effect of the Court of Appeals’ decision 
is that an injured worker is denied payment of any disability 
benefits until such time as the employer/carrier has exhausted 
all appeals on the issue of the award of vocational rehabilitation 
benefits. 

In contrast, the defendants argue that Thom and Bindrum sup- 
port the Court of Appeals’ decision and that the Court of Appeals 
did not substantially change Nebraska law. Despite the hardship 
endured by injured workers during appeal, the defendants argue 
that it is necessary to postpone a determination of loss of earn- 
ing power until after vocational rehabilitation. According to the 
defendants, because the Nebraska Workers’ Compensation Act 
(Act) allows modification only for a change in the physical con- 
dition of the employee and not for a change in earning power, an 
employer would not otherwise receive any benefit from pay- 
ments for the employee’s vocational rehabilitation. 

We conclude that Thom and Bindrum do not support a 
requirement that, in injuries involving disability of the body as 
a whole, when a compensation court awards vocational rehabil- 
itation, it should postpone a determination of loss of earning 
power until after the completion of that rehabilitation. In Thom, 
the issue was not before the court. The issue in Thom was 
whether the evidence supported the compensation court’s find- 
ings that Thom suffered a loss of earning power and was enti- 
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tled to vocational rehabilitation services. We affirrfied. The 
compensation court had suspended the payment of permanent 
partial disability benefits during the time that Thom continued 
vocational rehabilitation. We noted that since the effort at reha- 
bilitation was aimed at reducing the earning power loss Thom 
currently suffered, the compensation court had properly sus- 
pended payment of benefits for the current loss and awarded 
compensation for temporary total disability during the period of 
vocational rehabilitation. 

In Bindrum, we read Neb. Rev. Stat. §§ 48-121(5) and 
48-162.01(3) (Reissue 1988) to mean that an employee, unless 
he or she is otherwise qualified to receive temporary total dis- 
ability benefits, is entitled to such benefits only while undergo- 
ing rehabilitation which has been ordered by the compensation 
court. Because we determined that Bindrum was entitled to 
temporary total disability benefits while undergoing vocational 
rehabilitation, it was necessary to suspend the payment of ben- 
efits for the 5-percent loss of earning power. 

Thus, Thom and Bindrum are inapplicable to the present 
case. They stand only for the proposition that the employee’s 
benefits for permanent partial disability are suspended during 
the period such employee receives temporary total disability 
benefits while undergoing vocational rehabilitation. In other 
words, an employee may not simultaneously receive benefits 
for temporary total disability during vocational rehabilitation 
and benefits for permanent partial disability arising out of the 
same injury. 

However, despite statements in Thom and Bindrum to the 
contrary, we find that the defendants are correct in stating that 
they are unable to apply for modification of the permanent par- 
tial disability award solely for the reason that Gibson’s loss of 
earning power has been reduced by vocational rehabilitation. As 
a statutorily created court, the compensation court is a tribunal 
of limited and special jurisdiction and has only such authority 
as has been conferred on it by statute. Thach v. Quality Pork 
International, 253 Neb. 544, 570 N.W.2d 830 (1997). Neb. Rev. 
Stat. § 48-141 (Reissue 1993) provides in pertinent part that in 
the case of an agreement or award payable periodically, if the 
parties cannot agree, then at any time after 6 months from the 
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date of the agreement or award, “an application may be made by 
either party on the ground of increase or decrease of incapacity 
due solely to the injury ... .” Thus, to obtain a modification, the 
applicant must prove, by a preponderance of the evidence, that 
the increase or decrease in incapacity was due solely to the 
injury resulting from the original accident. Starks v. Cornhusker 
Packing Co., 254 Neb. 30, 573 N.W.2d 757 (1998). 
In Ludwickson v. Central States Electric Co., 142 Neb. 308, 
6 N.W.2d 65 (1942), we specifically addressed whether a 
change in earning power could constitute an increase or 
decrease in incapacity due solely to the injury. In Ludwickson, 
the employer sought modification of an award for permanent 
total disability to the body as a whole after the employee had 
rehabilitated himself by securing an advanced education and 
had been employed for several years at a salary greater than that 
which he was receiving at the time of the accident. The 
employer argued that “incapacity,” as used in the modification 
statute, referred to “earning power” and “industrial worth.” 
We noted that the Legislature had chosen to limit incapacity 
“due solely to the injury’ ” and that the Legislature had defined 
the term “injury” as meaning “ ‘only violence to the physical 
structure of the body and such disease or infection as naturally 
results therefrom.’” Jd. at 311-12, 6 N.W.2d at 67 (quoting 
Comp. Stat. § 48-152 (Supp. 1941), now codified at Neb. Rev. 
Stat. § 48-151 (Reissue 1993)). We then concluded: 
The incapacity therefore into which the courts may inquire 
in this proceeding and use as a basis for the modification 
of an award is that increase or decrease of incapacity 
which is due solely and only to that violence to the physi- 
cal structure of plaintiff’s body which resulted from his 
accident, and which increase or decrease has occurred 
since the award was rendered. It clearly relates to plain- 
tiff’s physical condition. . . . Any increase or decrease of 
incapacity due to other causes is not within the scope of 
the authorized inquiry and cannot be used as a basis for a 
modification of the award. 

Ludwickson, 142 Neb. at 312, 6 N.W.2d at 67-68. While the 

employer argued that this conclusion was unreasonable, we 

stated that it was entirely in keeping with the language used and 
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the intent of the Act as a whole. We stated that because the 
schedules of compensation provided for automatic reduction of 
compensation after certain periods of time, the Act clearly con- 
templated that there would ultimately be a partial rehabilitation 
of those employees who had received a permanent disability. 

We note that since Ludwickson, the Act has been amended so 
as to provide for vocational rehabilitation at the employer’s 
expense. The defendants argue that they should receive some 
benefit for this expenditure. However, we note that while the 
Legislature decided to add a provision regarding vocational 
rehabilitation at the employer’s expense, it chose not to amend 
the strict language of § 48-141 or the definition of an “injury.” 
At the time of Gibson’s injury, the Act still provided for an auto- 
matic reduction of compensation after certain periods of time. 
See § 48-121(2). The compensation court has only such author- 
ity as has been conferred on it by statute, and we find that the 
Legislature has not conferred the authority to modify an award 
on the basis of a decrease in the employee’s loss of earning 
power. 

In light of the fact that the defendants cannot modify the 
award on the grounds that vocational rehabilitation was suc- 
cessful in decreasing Gibson’s loss of earning power, we now 
consider whether the compensation court has the authority to 
postpone a determination of loss of earning power until after the 
completion of vocational rehabilitation. 

The trial judge found that Gibson’s temporary total disability 
ceased December 27, 1993. Thus, the trial judge found that on 
that date, Gibson had reached maximum medical improvement. 
Under current law, a workers’ compensation claimant cannot 
receive temporary total disability benefits upon reaching maxi- 
mum medical improvement. See Foreman v. State, 240 Neb. 
716, 483 N.W.2d 752 (1992). As pointed out by Gibson, the 
delay in determining loss of earning power would not have been 
so detrimental to Gibson if the award for vocational rehabilita- 
tion had not been appealed by the defendants. Section 
48-121(5) provided that an employee was entitled to compensa- 
tion from his or her employer for temporary disability while 
undergoing rehabilitation. However, because the defendants 
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appealed, Gibson has not been able to undergo vocational reha- 
bilitation. 

Without a determination of loss of earning power, there was 
nothing on which to base benefits to Gibson pending the ulti- 
mate resolution of whether Gibson was entitled to vocational 
rehabilitation services. Therefore, despite the fact that the trial 
judge found that Gibson had a substantial loss of earning power, 
the judge effectively denied Gibson any compensation for that 
loss of earning power until completion of all the appeals. 

Generally, where there has been an award of benefits, the 
employee is not to be left without those benefits during appeal. 
Neb. Rev. Stat. § 48-644 (Reissue 1993) states: 

Benefits shall be promptly paid in accordance with a 
determination or redetermination. If pursuant to a deter- 
mination or redetermination benefits are payable in any 
amount as to which there is no dispute, such amount of 
benefits shall be promptly paid regardless of any appeal. 
The commencement of a proceeding for judicial review 
pursuant to section 48-638 shall not operate as a super- 
sedeas or stay. If a decision allowing benefits is finally 
reversed, no employer’s account shall be charged with 
benefits paid pursuant to the erroneous determination, and 
benefits shall not be paid for any subsequent weeks of 
unemployment involved in such reversal. 

See, also, 8 Arthur Larson & Lex K. Larson, Larson’s Workers’ 
Compensation Law § 80.54 (1998). 

We hold that upon a determination that Gibson had reached 
maximum medical improvement, absent a valid reason for not 
making such a determination, the trial judge was obligated to 
make a determination as to Gibson’s loss of earning power. The 
fact that vocational rehabilitation may reduce an employee’s 
loss of earning power is not a valid reason for postponing a 
determination of such loss. To hold otherwise would impose an 
unfair hardship on employees with permanent partial disability 
to the body as a whole who have been granted vocational reha- 
bilitation. We note that employees who are not awarded voca- 
tional rehabilitation and employees who suffer specific injuries, 
as opposed to a whole-body impairment, receive benefits during 
appeal. 
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While we have held that the compensation court may sus- 
pend the payment of permanent partial disability benefits dur- 
ing the time the employee receives temporary total disability 
benefits while undergoing vocational rehabilitation, we find no 
statutory authority for the postponement of a determination of 
loss of earning power pending the outcome of vocational reha- 
bilitation. It is the intent of the Act that the employer pay per- 
manent partial disability benefits as determined, if any, as soon 
as possible after maximum medical improvement has been 
reached and that the employer, regardless of the employee’s 
ability to increase his or her earning power through vocational 
rehabilitation, must continue such payment during the limited 
period of time provided by the Act unless the requirements of 
§ 48-141 or § 48-185 have been met. 


CONCLUSION 
The Court of Appeals erred in reversing the judgment of the 
review panel which remanded for immediate determination of 
Gibson’s loss of earning power, and that portion of the Court of 
Appeals’ decision is reversed. We affirm that portion of the 
Court of Appeals’ decision which reversed the judgment of the 
review panel remanding the cause to the trial judge for a rede- 

termination of vocational rehabilitation. 

AFFIRMED IN PART, AND IN PART REVERSED. 


STEPHAN, J., not participating. 


HAROLD DECOSTE, AND IN BEHALF OF ALL WHO HAVE BEEN 
CHARGED PURSUANT TO WAHOO CITY ORDINANCE 1413, 
APPELLANT, V. CITY OF WAHOO, A MUNICIPAL CORPORATION, 
APPELLEE. 

583 N.W.2d 595 


Filed August 21, 1998. No. S-97-657. 


1. Declaratory Judgments. An action for declaratory judgment is sui generis, and 
whether such action is to be treated as one at law or one in equity is to be determined 
by the nature of the dispute. 

2. Constitutional Law: Ordinances. The constitutionality of an ordinance is a ques- 
tion of law. 


12. 


13. 


14, 


15. 


16. 


17. 
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Judgments: Appeal and Error. In connection with questions of law, an appellate 
court has an obligation to reach an independent conclusion irrespective of the deci- 
sion made by the court below. 

Appeal and Error. Errors which are argued but not assigned will not be considered 
by an appellate court. 

Constitutional Law: Statutes: Ordinances: Appeal and Error. The Nebraska 
Supreme Court will not make a determination on the constitutionality of a statute or 
ordinance if the issue may be disposed of on other grounds. 

Constitutional Law: Ordinances: Presumptions: Appeal and Error. The 
Nebraska Supreme Court begins with a presumption of validity when passing upon 
the constitutionality of an ordinance. 

Constitutional Law: Proof. The burden is on the challenging party to demonstrate 
a constitutional defect. 

Constitutional Law: Ordinances: Statutes. In order to meet constitutional require- 
ments, a city ordinance must respond to the same tests applied to statutory enactments. 
Constitutional Law: Equal Protection. The Nebraska Constitution and the U.S. 
Constitution have identical requirements for equal protection challenges. 

___: ___. The Equal Protection Clauses of the U.S. and Nebraska Constitutions 
require the government to treat similarly situated people alike. 

Equal Protection: Proof. The initial inquiry in an equal protection analysis focuses 
on whether the challenging party has demonstrated that he or she was treated differ- 
ently than other similarly situated persons. 

Equal Protection: Appeal and Error. In making the threshold determination of 
whether the challenging party has been treated differently than other similarly situ- 
ated persons, an appellate court must focus on whether the challenging party is sim- 
ilarly situated for the purposes of the challenged governmental action. 

Equal Protection: Ordinances: Municipal Corperations, If an ordinance involves 
economic or social legislation not implicating a suspect class or fundamental right, 
courts will ask only whether a rational relationship exists between a legitimate inter- 
est and the means selected by the city to accomplish that end. 

Equal Protection: Municipal Corporations. In an equal protection analysis, the 
rational relationship standard is offended only if a classification rests on grounds 
wholly irrelevant to the achievement of a city’s objective. 

___:___.. Social and economic measures run afoul of the Equal Protection Clause 
only when the varying treatment of different groups or persons is so unrelated to the 
achievement of any combination of legitimate purposes that a court can only con- 
clude that the city’s actions were irrational. 

Moot Question. A case becomes moot when the issues initially presented in litiga- 
tion cease to exist or the litigants lack a legally cognizable interest in the outcome of 
litigation. 

Municipal Corporations. A local government entity is responsible under 42 U.S.C. 
§ 1983 (1994) when execution of a government’s policy or custom, whether made by 
its lawmakers or by those whose edicts or acts may fairly be said to represent official 
policy, inflicts the injury. 
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Appeal from the District Court for Saunders County: ALAN 
G. GLEss, Judge. Reversed and remanded with direction. 


Neil W. Schilke for appellant. 


Charles H. Wagner and Maureen Freeman-Caddy, of 
Edstrom, Bromm, Lindahl, Wagner & Miller, for appellee. 


WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD, 
STEPHAN, and MCCorMACK, JJ. 


WHite, C.J. 

This case involves Harold DeCoste’s appeal from the 
Saunders County District Court’s order dismissing his action to 
(1) enjoin the City of Wahoo from enforcing ordinance No. 
1413, as amended by ordinance No. 1416; (2) have those ordi- 
nances declared void as being unconstitutional and/or as 
exceeding the authority granted by Neb. Rev. Stat. § 19-2101 et 
seq. (Reissue 1997) (act); and (3) recover attorney fees and 
expenses pursuant to 42 U.S.C. §§ 1983 and 1988 (1994). We 
removed this case to our docket pursuant to our authority to reg- 
ulate the caseloads of the Nebraska Court of Appeals and this 
court. See Neb. Rev. Stat. § 24-1106(3) (Reissue 1995). We 
reverse, and remand with direction. 

In January 1976, the city began to operate a landfill for solid 
waste disposal. In December 1989, a report based on a series of 
water quality tests indicated that the city’s landfill was contam- 
inating the ground water. The establishment of licensing and 
design requirements for existing landfills subsequently forced 
the city to close the landfill by October 1, 1993. In order to 
comply with federal and state regulations, the city was required 
to close the landfill with 18 inches of low-permeability cover, 6 
inches of topsoil, vegetative cover, and grading. 

In March 1992, after the city began to consider the costs 
associated with closing the landfill, the city’s engineering firm 
projected that the closing of the landfill alone would cost 
$270,000. The final projected cost, including engineering fees, 
totaled $400,000. After considering various options, the city 
decided to raise $200,000 through “management fees,” 
$100,000 through keno funds, and $100,000 through a loan 
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from the utility fund. The city eventually received and accepted 
a bid of approximately $190,000 for the closing of the landfill. 

In November 1992, the city established its “management fee” 
plan by adopting ordinance No. 1413. The ordinance provides 
in pertinent part: 

4-205. MANAGEMENT FEES. For the purpose of rais- 
ing revenue for the management of the solid waste dis- 
posal area of the City of Wahoo, Nebraska, there is hereby 
established a fee to be known as a management fee which 
shall be levied as follows: 

a. $10.00 per month per residence of the City of Wahoo 
and $10.00 per month per residence located outside the 
corporate limits of the City of Wahoo, but authorized to 
utilize the solid waste area of the City of Wahoo by the 
mayor and council thereof. 

b. $20.00 per month per commercial and industrial 
business within the corporate limits of the City of Wahoo 
and $20.00 per month per non-resident commercial and 
industrial business authorized to utilize the solid waste 
area of the City of Wahoo by the mayor and council 
thereof. 

4-206. EFFECTIVE DATE, The collection of said man- 
agement fee shall commence as of December 1, 1992. 

4-207. COLLECTION OF MANAGEMENT FEE. For 
ease of collection and payment, said management fee shall 
be added to the electrical statements of all appropriate 
electrical customers of the City of Wahoo and shall be due 
and payable and subject to the same terms and conditions 
as pertains [sic] to electrical statements of electrical cus- 
tomers of the City of Wahoo and in accordance with the 
applicable ordinances thereof. That all non-electric cus- 
tomers of the City of Wahoo who are to pay the manage- 
ment fee set forth in Section 4-205, said residences, com- 
mercial and industrial businesses, shall be sent a monthly 
statement for said management fees. 

In addition to the purpose stated within ordinance No. 1413, 
a letter of explanation distributed by the city discloses that the 
fee was established for the purpose of raising revenue in order 
to pay for the costs associated with closing the city’s landfill in 
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compliance with federal and state guidelines. The testimony in 
the record indicates that the city planned to collect the manage- 
ment fees for a period of 10 months. The city formally set 
August 31, 1993, as the final date for collecting the fees; how- 
ever, this limitation was not implemented until August 10, 1995. 

In December 1992, as a result of various Wahoo residents’ 
refusing to pay the management fee, the city amended ordi- 
nance No. 1413 by passing ordinance No. 1416. Ordinance No. 
1416 provided in pertinent part: 

a. That the right and privilege of utilizing the City of 
Wahoo sold [sic] waste disposal area shall be available 
only to residents of the City of Wahoo, Nebraska. 

b. That all residents of the City of Wahoo, Nebraska, 
delinquent in the payment of their management fee shall 
be denied the use of the City of Wahoo solid waste dis- 
posal area until said delinquent management fees have 
been paid in full. In furtherance of said prohibition, the 
Clerk of the City of Wahoo shall certify each month a list- 
ing of all residents of the City of Wahoo delinquent in the 
payment of their management fee and deliver said list to 
all entities providing a garbage hauling service for a fee in 
the City of Wahoo. Any said garbage haulers who continue 
to haul garbage of a resident of the City of Wahoo who is 
delinquent in the payment of their management fee, after 
having been so notified, shall be subject to revocation of 
the license issued by the City of Wahoo to said garbage 
hauler. 

c. That the effective date of this ordinance shall be as of 
December 1, 1992. 

On January 28, 1993, the city repealed section b of ordinance 
No. 1416. 

As of March 27, 1997, 12 Wahoo residences and businesses 
continued to refuse to pay the management fee. Appellant has 
refused to pay the fee and continues to have an outstanding bal- 
ance of $100. During oral argument, counsel for appellant indi- 
cated that appellant’s refusal to pay these fees has resulted in 
appellant’s being refused access to the city landfill. The record, 
however, establishes the contrary. First and foremost, appel- 
lant’s own testimony reveals that he was never denied access to 
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the city landfill. Appellant’s petition also recognizes that the 
city repealed section b of ordinance No. 1416 and thereby 
removed the city’s authority to deny any person delinquent in 
paying his or her management fee access to the landfill or 
garbage removal services. Instead of denying those persons 
delinquent in paying their fees access to the landfill and garbage 
disposal services, the city council determined it would recover 
delinquent fees through actions filed in small claims court. The 
record does not reflect whether the city actually instituted any 
actions in small claims court. 

Along with various Wahoo residents’ refusing to pay the fee, 
the city also faced difficulty in actually applying ordinance No. 
1413. By its own terms, ordinance No. 1413 requires each “res- 
idence” and “commercial or industrial business” to be charged 
the management fee. In order to provide an easy method for 
payment and collection of the management fee, the city added 
the fee to the electrical bills of “all appropriate electrical cus- 
tomers.” In actuality, some Wahoo residences, such as units 
within a multiple-unit apartment complex, do not have an indi- 
vidual electrical meter and consequently do not receive an elec- 
trical bill. In practical terms, these residences could not be 
charged a management fee as part of an electrical bill. Even 
though the city planned for this contingency by providing that 
all “non-electric customers” required to pay the management 
fee would receive a monthly bill, the city still had difficulty in 
implementing this portion of ordinance No. 1413. This occurred 
because the city could not determine which residences were 
actually occupied and subject to the management fee. The city 
resolved this problem by charging any multiple-unit apartment 
complex or duplex with a single electrical meter as a business 
under ordinance No. 1413. As a result, various owners and 
occupiers of residences were not charged a management fee. In 
particular, one 66-unit apartment complex, with a single electri- 
cal meter for the entire complex, was charged as a business 
under ordinance No. 1413. At the same time, owners and occu- 
piers of apartment residences with an individual electrical meter 
were charged as single residences under ordinance No. 1413. 

On April 22, 1993, appellant filed an amended petition in 
Saunders County District Court in an effort to enjoin the city 
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from enforcing the ordinances. In DeCoste v. City of Wahoo, 248 
Neb. 463, 534 N.W.2d 760 (1995), we reversed a Saunders 
County District Court’s verdict in favor of appellant and 
remanded the cause with directions to dismiss because of coun- 
sel’s failure to serve the Attorney General with a copy of the dis- 
trict court proceedings pursuant to Neb. Rev. Stat. § 25-21,159 
(Reissue 1995). 

On March 6, 1996, after instituting another action against the 
city, appellant filed a third amended petition, attempting, once 
again, to enjoin the city from enforcing the ordinances. After a 
bench trial, the district court found in favor of the city on all 
causes of action and summarily dismissed appellant’s petition 
with prejudice. This appeal followed. 

Summarized and restated, appellant asserts the district court 
erred in determining (1) the act authorized or created an implied 
power for the city to enact ordinance No. 1413, as amended by 
ordinance No. 1416; (2) the act authorized the city to deny per- 
sons delinquent in paying the fee access to the landfill and 
garbage services; (3) the ordinances do not violate the equal 
protection provisions of the Nebraska and U.S. Constitutions; 
(4) the ordinances do not violate the due process provisions of 
the Nebraska and U.S. Constitutions; (5) appellant was not enti- 
tled to attorney fees pursuant to 42 U.S.C. §§ 1983 and 1988; 
and (6) the common fund doctrine does not apply in this case. 

An action for declaratory judgment is sui generis, and 
whether such action is to be treated as one at law or one in 
equity is to be determined by the nature of the dispute. .Foote 
Clinic, Inc. v. City of Hastings, 254 Neb. 792, 580 N.W.2d 81 
(1998); Main Street Movies v. Wellman, 251 Neb. 367, 557 
N.W.2d 641 (1997). The constitutionality of an ordinance is a 
question of law. State v. Champoux, 252 Neb. 769, 566 N.W.2d 
763 (1997). In connection with questions of law, an appellate 
court has an obligation to reach an independent conclusion irre- 
spective of the decision made by the court below. Boettcher v. 
Balka, 252 Neb. 547, 567 N.W.2d 95 (1997). 

Appellant asserts that if the ordinances enacted by the city 
are authorized by § 19-2101 et seq., such statutes violate article 
VIII, § 1, of the Nebraska Constitution. Appellant’s brief, how- 
ever, does not assign as error the district court’s failure to find 
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that the act violates article VIII, § 1, of the Nebraska 
Constitution. As a result, this issue will not be considered. 
Errors which are argued but not assigned will not be considered 
by an appellate court. Miller v. City of Omaha, 253 Neb. 798, 
573 N.W.2d 121 (1998); Mischke v. Mischke, 253 Neb. 439, 571 
N.W.2d 248 (1997). 

Appellant’s third and fourth assignments of error set forth his 
assertion that the trial court erred in failing to determine that 
ordinances Nos. 1413 and 1416 are void as violating the due 
process and equal protection provisions of the Nebraska and 
U.S. Constitutions. We have established a general rule that we 
will not make a determination on the constitutionality of a 
statute or ordinance if the issue may be disposed of on other 
grounds. See, State v. Wenzel, 215 Neb. 395, 338 N.W.2d 772 
(1983); State Dept. of Motor Vehicles v. Lessert, 188 Neb. 243, 
196 N.W.2d 166 (1972). Appellant’s first and second assign- 
ments of error set forth his assertion that ordinances Nos. 1413 
and 1416 are void as exceeding the authority granted by the act. 
However, appellant’s fifth assigned error sets forth his assertion 
that the trial court erred in determining that appellant was not 
deprived of a constitutional right and that, as a result, the trial 
court erred in failing to award attorney fees pursuant to 42 
U.S.C. §§ 1983 and 1988. Regardless of whether we determine 
that the ordinances are void as exceeding the authority granted 
by the act, the court must inevitably determine whether ordi- 
nances Nos. 1413 and 1416 violate the equal protection or due 
process provisions of the Nebraska and U.S. Constitutions 
because of appellant’s claim for attorney fees under § 1988. 
Therefore, we shall address appellant’s constitutional assign- 
ments of error. 

Appellant’s third assignment of error sets forth his assertion 
that ordinances Nos. 1413 and 1416 denied him equal protec- 
tion under the law as assured by article I, § 1, of the Nebraska 
Constitution and article XIV, § 1, of the U.S. Constitution. 
Appellant asserts that the city’s actions have violated the equal 
protection provisions of the U.S. and Nebraska Constitutions 
because the classification created by ordinance No. 1413 does 
not rationally relate to the city’s objective. Appellee contends 
that ordinance No. 1413, as amended by ordinance No. 1416, 
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does not run afoul of equal protection principles because a 
rational relationship exists between the use of electrical services 
and waste production. We shall first consider appellant’s claims 
as to ordinance No. 1413 and then proceed to consider appel- 
lant’s claims as to ordinance No. 1416. 

This court begins with a presumption of validity when pass- 
ing upon the constitutionality of an ordinance. Village of Brady 
v. Melcher, 243 Neb. 728, 502 N.W.2d 458 (1993); City of 
Lincoln v. ABC Books, Inc., 238 Neb. 378, 470 N.W.2d 760 
(1991). As a result, the burden is on the challenging party to 
demonstrate a constitutional defect. Village of Brady v. Melcher, 
supra; City of Lincoln v. ABC Books, Inc., supra. In order to 
meet constitutional requirements, a city ordinance must respond 
to the same tests applied to statutory enactments. See Skag-Way 
Department Stores, Inc. v. City of Grand Island, 176 Neb. 169, 
125 N.W.2d 529 (1964). 

The Nebraska Constitution and the U.S. Constitution have 
identical requirements for equal protection challenges. Pick v. 
Nelson, 247 Neb. 487, 528 N.W.2d 309 (1995). As a general 
matter, the Equal Protection Clause requires the government to 
treat similarly situated people alike. State v. Atkins, 250 Neb. 
315, 549 N.W.2d 159 (1996). The initial inquiry in an equal 
protection analysis focuses on whether the challenging party 
has demonstrated that he or she was treated differently than 
other similarly situated persons. Jd. Absent this threshold show- 
ing, one lacks a viable equal protection claim. Id. 

In making the threshold determination of whether appellant 
has been treated differently than other similarly situated per- 
sons, we must focus on whether appellant is similarly situated 
for the purposes of the challenged governmental action. See id. 
The challenged governmental action here is the city’s adoption 
of a management fee. Consequently, the relevant inquiry is 
whether appellant, as an owner and occupier of a Wahoo resi- 
dence, is similarly situated to other owners and occupiers of 
Wahoo residences for the purposes of the management fee. The 
answer to this inquiry is redundantly simple. All owners and 
occupiers of Wahoo residences are required to pay the manage- 
ment fee. Appellant, as an owner and occupier of a residence in 
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Wahoo, is similarly situated to other owners and occupiers of 
Wahoo residences for the purposes of the management fee. 

In addition, appellant must also have been treated differently 
than those persons to whom he is similarly situated. See id. The 
evidence in the record reveals that the city has treated similarly 
situated persons differently under the terms of the ordinance. 
Appellant has been charged a $10 management fee as the owner 
and occupier of a residence because his residence has an indi- 
vidual electrical meter. Those owners or occupiers of residences 
without an individual electrical meter, however, were not 
charged a management fee. Simply stated, appellant has made 
the threshold showing of dissimilar treatment of similarly situ- 
ated persons. 

Once this threshold showing has been made, the inquiry then 
shifts to consider whether the ordinance at issue can survive 
judicial scrutiny. See id. If an ordinance involves economic or 
social legislation not implicating a suspect class or fundamental 
right, courts will ask only whether a rational relationship exists 
between a legitimate interest and the means selected by the city 
to accomplish that end. See id. See, also, State v. Michalski, 221 
Neb. 380, 377 N.W.2d 510 (1985). The rational relationship 
standard is offended only if the classification rests on grounds 
wholly irrelevant to the achievement of the city’s objective. 
State v. Atkins, supra. Thus, social and economic measures run 
afoul of the Equal Protection Clause only when the varying 
treatment of different groups or persons is so unrelated to the 
achievement of any combination of legitimate purposes that a 
court can conclude only that the city’s actions were irrational. 
Id. 

Since the next stage in our inquiry rests on determining 
whether appellant has demonstrated that no rational relationship 
exists between the classification scheme and the city’s objec- 
tive, we must make three initial determinations: first, what clas- 
sifications the city created by adopting ordinance No. 1413; 
second, the city’s objective in creating these classifications; and 
third, whether the classifications created by the city’s adoption 
of ordinance No. 1413 rationally relate to the city’s objective. 

The terms of ordinance No. 1413 actually create two classi- 
fications. First, ordinance No. 1413 distinguishes between those 
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Wahoo residences and businesses which receive electrical ser- 
vices and those residences and businesses which do not receive 
electrical services. Even though this initial classification would 
appear to be of little import in making our determination, the 
classification is important to note because the city created a sec- 
ond classification within that class of owners and occupiers of 
residences utilizing electrical services. This second classifica- 
tion distinguishes between those owners and occupiers of a res- 
idence with an electrical meter and those owners and occupiers 
of a residence without an electrical meter. Those owners and 
occupiers of Wahoo residences with an electrical meter are 
responsible for paying the management fee, while those owners 
and occupiers of Wahoo residences without an electrical meter 
are not responsible for the fee. This occurred because the city 
resolved the problem of being unable to charge residences 
within multiple-unit complexes without an electrical meter by 
charging such complexes as businesses under ordinance No. 
1413. 

The city’s objective can be found in both ordinance No. 1413 
and the city’s letter of explanation. These two documents reveal 
that the city’s objective was to raise the revenue necessary for 
closing its landfill in compliance with federal and state guide- 
lines. We now turn to determining whether the classifications 
created by the city’s adoption of ordinance No. 1413 rationally 
relate to the city’s objective. 

Even though the rational relationship standard is the most 
relaxed and tolerant form of judicial scrutiny under the Equal 
Protection Clause, State v. Atkins, supra, it is difficult to com- 
prehend how the aforementioned classification rationally 
relates to the city’s objective. The city argues that the record 
demonstrates a rational relationship between landfill use and a 
residence or business which uses sewer, water, and electricity 
service. In other words, a residence or business using sewer, 
water, and electricity contains persons likely producing waste 
and that waste must be disposed of generally in a landfill. 
However, the city’s act of classifying those owners and occu- 
piers of residences with an electrical meter as being responsible 
for bearing the burden of the costs associated with closing the 
city’s landfill does not bear any relationship to the city’s objec- 
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tive of raising revenue for closing the city landfill in compliance 
with federal and state guidelines. The city may be correct in 
assuming that these persons are generating waste; however, the 
city’s act of burdening this class of persons with this responsi- 
bility is simply irrational. See id. It is impossible to find any 
justification for charging this class of persons with the financial 
burden involved in closing a 17-year-old landfill because the 
members of this class happen to use electrical service and their 
residences had an electrical meter during the 10-month period 
when the city needed to raise revenue for this project. 
Furthermore, the generation of waste by this class of persons for 
a 10-month period has absolutely no relationship to the city’s 
objective of raising revenue. This classification is wholly irrel- 
evant to the city’s objective. 

As demonstrated by the foregoing analysis, the trial court 
erred in determining that ordinance No. 1413 as applied does not 
violate the equal protection provisions of the Nebraska and U.S. 
Constitutions. Consequently, we hold that ordinance No. 1413 is 
void. We shall now turn our attention to ordinance No. 1416. 

In addition to asserting that ordinance No. 1416 violates the 
Equal Protection Clause, appellant also asserts that ordinance 
No. 1416 is contrary to the authority granted by statute and the 
Due Process Clauses of the Nebraska and U.S. Constitutions. 
All of appellant’s arguments on these issues focus on the denial 
of access to the landfill and garbage collection services. These 
issues are moot. A case becomes moot when the issues initially 
presented in litigation cease to exist or the litigants lack a 
legally cognizable interest in the outcome of litigation. State ex 
rel. Shepherd v. Neb. Equal Opp. Comm., 251 Neb. 517, 557 
N.W.2d 684 (1997); Duggan v. Beermann, 245 Neb. 907, 515 
N.W.2d 788 (1994). Appellant’s petition recognizes that the city 
repealed on January 28, 1993, that portion of ordinance No. 
1416 which enabled the city to deny persons delinquent in pay- 
ing their management fees access to the landfill and garbage 
collection services. In addition, the record reveals that the por- 
tion of ordinance No. 1416 on which appellant’s claims focus, 
section b, was never enforced by the city. These issues are moot 
because they ceased to exist prior to the outset of this litigation. 
The merits of these issues shall not be considered on appeal. 
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Appellant’s fifth assigned error asserts that he has been 
deprived of his constitutional nights as protected by 42 U.S.C. 
§ 1983, and that, therefore, he is entitled to attorney fees pur- 
suant to § 1983. 

The principle that a local government entity may be held 
liable for depriving a citizen of his or her civil rights under 
§ 1983 is well settled. See Monell v. New York City Dept. of 
Social Services, 436 U.S. 658, 98 S. Ct. 2018, 56 L. Ed. 2d 611 
(1978). A local government entity is responsible under § 1983 
when “execution of a government’s policy or custom, whether 
made by its lawmakers or by those whose edicts or acts may 
fairly be said to represent official policy, inflicts the injury.” 436 
U.S. at 694. Monell provides that a party may succeed in a 
§ 1983 action against a municipality if an official policy causes 
the deprivation of a constitutional right. See id. An ordinance 
satisfies the policy or custom requirement. /d. Section 1983 
provides: 

Every person who, under color of any statute, ordi- 
nance, regulation, custom, or usage, of any State or 
Territory or the District of Columbia, subjects, or causes 
to be subjected, any citizen of the United States . . . to the 
deprivation of any rights, privileges, or immunities 
secured by the Constitution and laws, shall be liable to the 
party injured in an action at law, suit in equity, or other 
proper proceeding for redress. 

The prevailing party in a § 1983 action is generally entitled to 
attomey fees. See § 1988. 

The foregoing equal protection analysis reveals that an offi- 
cial policy, ordinance No. 1413, has deprived appellant of his 
constitutional right to equal protection. In ordinary circum- 
stances, appellant’s attorney would be entitled to attorney fees. 
See, § 1988; Maldonado v. Nebraska Dept. of Pub. Welfare, 223 
Neb. 485, 391 N.W.2d 105 (1986). However, counsel for appel- 
lant has failed to comply with Neb. Ct. R. of Prac. 9F (rev. 
1996). Counsel has not filed a motion for an allowance of such 
fees or an affidavit in support of said motion. Appellant is 
granted 2 weeks’ leave to file his rule 9F motion and an affidavit 
in support thereof. 
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Because the foregoing analysis is dispositive, it is unneces- 
sary to address appellant’s first, fourth, and sixth assigned 
errors. The order of the trial court is hereby reversed, and the 
cause is remanded with direction to enter judgment in favor of 
appellant. 

REVERSED AND REMANDED WITH DIRECTION. 


JULIA L. PETTIT AND LINDA J. KEMP, APPELLANTS AND 
CROSS-APPELLEES, V. RON PAXTON AND VICTOR PAXTON, 
APPELLEES AND CROSS-APPELLANTS. 

583 N.W. 2d 604 


Filed August 28, 1998. No. S-96-555. 


1, Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be 
drawn from those facts and that the moving party is entitled to judgment as a matter 
of law. 

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

3. Summary Judgment: Final Orders: Appeal and Error. Although the denial of a 
motion for summary judgment is not a final order and thus is not appealable, when 
adverse parties have each moved for summary judgment and the trial court has sus- 
tained one of the motions, the reviewing court obtains jurisdiction over both motions 
and may determine the controversy which is the subject of those motions. 

4. Judgments: Appeal and Error. When reviewing a question of law, an appellate 
court reaches a conclusion independent of the lower court’s ruling. 

5. Torts: Intent: Proof. The elements of tortious interference with a business relation- 
ship are (1) the existence of a valid business relationship or expectancy, (2) knowl- 
edge by the interferer of the relationship or expectancy, (3) an unjustified intentional 
act of interference on the part of the interferer, (4) proof that the interference caused 
the harm sustained, and (5) damage to the party whose relationship or expectancy 
was disrupted. 

6. Contracts: Real Estate: Time. In an ordinary contract for the sale of real estate, time 
is not of the essence unless provided in the agreement itself or clearly manifested by 
the agreement construed in the light of surrounding circumstances. Where time is not 
of the essence, performance must be within a reasonable time. When a contract 
expressly provides for a specific closing date, performance is normally due within a 
reasonable time after the date mentioned. 


280 255 NEBRASKA REPORTS 


7. Judgments: Appeal and Error. Where the record demonstrates that the decision of 
a trial court is correct, although such correctness is based on a different ground from 
that assigned by the trial court, the appellate court will affirm. 


Appeal from the District Court for Lincoln County: DONALD 
E. Row.anps II, Judge. Affirmed. 


Allen L. Fugate for appellants. 


Keith A. Harvat and Terrance O. Waite, of Murphy, Pederson, 
Waite, Williams & McWha, for appellees. 


WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD, 
STEPHAN, and MCCORMACK, JJ. 


GERRARD, J. 
INTRODUCTION 


This is an appeal from a summary judgment rendered in 
favor of the defendants by the district court. Julia L. Pettit and 
Linda J. Kemp, plaintiffs in the district court, and Ron Paxton 
and Victor Paxton, defendants in the district court, filed cross- 
motions for summary judgment. The district court denied Pettit 
and Kemp’s motion for summary judgment, but granted sum- 
mary judgment in favor of the Paxtons after finding that a real 
estate purchase agreement between Pettit and Kemp and a 
closely held family corporation, the Rodewald Ranch Corpora- 
tion, was not a valid contract and that, therefore, Pettit and 
Kemp could not maintain an intentional interference with a 
business relationship action against the Paxtons. Pettit and 
Kemp appeal the district court’s grant of summary judgment to 
the Paxtons and the denial of their motion for summary judg- 
ment. We affirm the judgment of the district court, albeit for a 
different reason, namely, that Pettit and Kemp failed to establish 
another essential element of the tort of intentional interference 
with a business relationship, i.e., a breach of the contract or ter- 
mination of the business relationship at issue. 


FACTS 
The Rodewald Ranch Corporation (the Corporation) is a 
closely held family corporation whose primary asset is a cattle 
ranch. Rodewald Ranch was originally owned by Betty and 
Edward Rodewald. Edward died, and Betty inherited a life 
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estate in the real estate. Betty and Edward’s three adult children, 
Pamela J. Rodewald Schmidt, Blaine E. Rodewald, and Rhonda 
Rochelle Rodewald Kemp, inherited the remainder interest. 
Betty is remarried to Richard K. Schroeder, and in 1979, the 
real estate was transferred to the Corporation. Richard and 
Betty were the incorporators of the Corporation. Betty owns 
5,752 shares of the Corporation outright and also has a life 
estate in 3,962 shares, and Richard owns 286 shares. Betty’s 
three children each own an undivided one-third remainder 
interest in the 3,962 life shares and are also directors of the 
Corporation. Betty serves as president of the Corporation. 

On January 29, 1988, the Corporation filed a chapter 12 
bankruptcy in the U.S. Bankruptcy Court for the District of 
Nebraska. The Corporation’s chapter 12 bankruptcy plan called 
for a $45,156.33 payment to Farm Credit Bank, due on Decem- 
ber 1, 1990. The Corporation was going to be unable to make 
the scheduled payment, and therefore, Betty decided it was nec- 
essary for the Corporation to sell the ranch. 

Without notifying her children, Betty contacted Joe Nutter, a 
licensed real estate broker, and on September 26, 1990, Betty, 
on behalf of the Corporation, entered into a real estate listing 
agreement with Nutter. The agreement listed for sale the real 
estate and all personal property owned by the Corporation for 
$600,000. 

Nutter began soliciting bids on the ranch, and on October 1, 
1990, Pettit and her sister, Linda Kemp, who are cousins of Ron 
Paxton, made an offer to purchase only the real estate for the 
sum of $550,000, and a downpayment of $25,000 was paid. On 
October 4, Betty, acting as president of the Corporation, 
accepted the Pettit-Kemp purchase offer subject to various addi- 
tional terms and conditions, to which Pettit and Kemp agreed. 
Although Betty accepted the purchase offer during the day on 
October 4 by signing a purchase agreement, she testified by 
deposition that she directed Nutter that her acceptance would 
not be binding until midnight and that he was to accept any 
higher bids that came in between the time of her signing the 
purchase agreement and midnight, October 4. 

At about 9:30 p.m. on October 4, 1990, Ron Paxton called 
Nutter and offered to purchase the ranch for $600,000. Nutter 
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told Paxton that the ranch had already been sold and that the 
Pettit-Kemp purchase agreement “was a done deal.” Ron Paxton 
is Betty’s cousin and had been told by Betty that bids would be 
accepted until midnight. We note that the record reveals a long- 
standing family feud between Betty’s family and Pettit and 
Kemp’s father. The record further shows that Ron Paxton also 
has a longstanding feud with Pettit and Kemp’s father. 

During October and November 1990, there were many infor- 
mal meetings held between Betty and her children after the chil- 
dren discovered that Betty had signed the purchase agreement 
on behalf of the Corporation. Betty and her children disagreed 
over who should receive any profit realized on the sale and 
whether the Corporation should consider Ron Paxton’s bid on 
the ranch despite the existence of the purchase agreement. The 
closing date specified in the purchase agreement was November 
30, 1990, but by that date, Betty and her children had still not 
reached an agreement on their course of action. Although Pettit 
and Kemp appeared at the Corporation’s attorney’s office on the 
closing date and tendered the purchase price, certain prerequi- 
sites specified by Pettit and Kemp for the closing to occur, 
including the dismissal of the bankruptcy proceedings and for- 
mal approval of the sale by the directors and shareholders of the 
Corporation, had not taken place. Therefore, the closing did not 
occur on November 30. 

During the time the informal shareholder meetings were tak- 
ing place, Ron Paxton had numerous telephone conversations 
with Betty’s son, Blaine. Additionally, Betty’s son-in-law testi- 
fied that Ron Paxton’s father, Victor Paxton, approached the 
son-in-law and offered to help him buy a hog barn if he and 
Betty’s daughter would make the Pettit-Kemp purchase agree- 
ment “go away.” Victor Paxton denied making such an offer. 

On December 17, 1990, Ron Paxton delivered a written offer 
to the Corporation’s attorney to purchase the ranch for 
$700,000. The offer included a provision requiring the 
Corporation to indemnify Paxton from suits by any other party 
who may have had an agreement to purchase the ranch. On that 
same day, Pettit and Kemp filed the instant lawsuit against the 
Paxtons and Betty’s son, Blaine, for intentional interference 
with the purchase agreement and obtained an ex parte tempo- 
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rary injunction in the district court. On December 21, Pettit and 
Kemp filed an adversary proceeding against the Corporation for 
specific performance of the purchase agreement in the U.S. 
Bankruptcy Court in the Corporation’s chapter 12 bankruptcy 
proceeding. 

On December 31, 1990, a formal meeting of the shareholders 
and directors of the Corporation was held. Pettit and Kemp 
were present in the building where the meeting was occurring. 
Eventually, Pettit and Kemp and the Corporation entered into a 
“Settlement Agreement,” whereby Pettit and Kemp agreed to 
dismiss the specific performance action, to release their claims 
against Blaine, and to pay an additional $50,000 in exchange 
for the Corporation’s performance of the purchase agreement. 
The settlement agreement contained a covenant by Pettit and 
Kemp not to sue the Corporation, with an express reservation of 
rights against the Paxtons. The evidence is in dispute as to 
whether Pettit and Kemp originally offered to pay the 
Corporation the additional money or whether the Corporation 
requested the payment. The necessary directors’ resolution and 
shareholders’ vote then occurred. The chapter 12 bankruptcy 
proceeding was dismissed by the Corporation on January 4, 
1991, and on January 11, a closing occurred pursuant to the 
terms of the purchase agreement, as modified by the settlement 
agreement. 

In the instant action, Pettit and Kemp are seeking to recover 
the extra $50,000 they paid for the ranch, claiming that the 
Paxtons’ intentional interference with the purchase agreement 
caused the $50,000 damages. As noted in the introduction, the 
district court granted the Paxtons’ motion for summary judg- 
ment because the court found that the purchase agreement was 
not a valid contract, the existence of which it held was neces- 
sary to maintain the cause of action. Specifically, the district 
court determined that under 11 U.S.C. § 363 (1988), any pro- 
posed sale of the property of a bankruptcy estate, other than in 
the ordinary course of business, requires the bankruptcy court’s 
approval after notice and a hearing. Since no such approval was 
ever obtained, the district court found that it was impossible for 
the Corporation to have entered into a valid contract with Pettit 
and Kemp in October 1990 to sell the real estate at issue. The 
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district court went on to find that Pettit and Kemp’s cause of 
action failed as a matter of law because the Corporation did not 
comply with the statute then applicable, Neb. Rev. Stat. 
§ 21-2078 (Reissue 1991), which required that a sale of sub- 
stantially all the assets of a corporation not in the ordinary 
course of business be approved by a resolution of the directors 
of a corporation and by a vote of two-thirds of the outstanding 
shares of a corporation, thereby rendering the purchase agree- 
ment void. In addition, even though the district court granted 
the Paxtons’ motion for summary judgment, it specifically 
determined that there were genuine issues of material fact with 
respect to (1) the release of the Corporation by Pettit and Kemp, 
(2) whether Pettit and Kemp failed to mitigate their damages, 
and (3) whether the Paxtons acted in an unjustified, intentional 
manner, and therefore the court noted in its order that it did not 
sustain the Paxtons’ motion for summary judgment with respect 
to those matters. Pettit and Kemp timely appealed the district 
court’s grant of summary judgment to the Paxtons and the 
denial of their motion for summary judgment, and we removed 
the matter to our docket pursuant to our power to regulate the 
caseloads of the Nebraska Court of Appeals and this court. 


ASSIGNMENTS OF ERROR 

Restated, it is alleged by Pettit and Kemp that (1) the district 
court erred in sustaining the Paxtons’ motion for summary judg- 
ment because it incorrectly found (a) that Pettit and Kemp did 
not have a valid business relationship or expectancy with the 
Corporation; (b) that the bankruptcy court’s approval was 
required to validate the purchase agreement between Pettit and 
Kemp and the Corporation prior to the closing of the sale of the 
real estate to Pettit and Kemp, and therefore the purchase agree- 
ment was void; and (c) that the Corporation did not comply with 
-§ 21-2078, which required that a sale of substantially all the 
assets of a corporation not in the ordinary course of business be 
approved by a resolution of the directors of a corporation and by 
a vote of two-thirds of the outstanding shares of a corporation, 
and therefore the Purchase Agreement was void; and (2) the dis- 
trict court erred in denying Pettit and Kemp’s motion for 
summary judgment. 
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On cross-appeal, the Paxtons allege that the district court 
erred in finding that there were genuine issues of material fact 
with respect to (1) the release of the Corporation by Pettit and 
Kemp, (2) whether Pettit and Kemp failed to mitigate their dam- 
ages, and (3) whether the Paxtons acted in an unjustified, inten- 
tional manner. 


STANDARD OF REVIEW 

Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. Marrs v. Keelan, 254 Neb. 723, 578 N.W.2d 442 (1998); 
Marshall v. Dawson Cty. Pub. Power Dist., 254 Neb. 578, 578 
N.W.2d 428 (1998). 

In reviewing a summary judgment, an appellate court views 
the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. Vowers & 
Sons, Inc. v. Strasheim, 254 Neb. 506, 576 N.W.2d 817 (1998). 

Although the denial of a motion for summary judgment is not 
a final order and thus is not appealable, when adverse parties 
have each moved for summary judgment and the trial court has 
sustained one of the motions, the reviewing court obtains juris- 
diction over both motions and may determine the controversy 
which is the subject of those motions. Elliott v. First Security 
Bank, 249 Neb. 597, 544 N.W.2d 823 (1996). 

When reviewing a question of law, an appellate court reaches 
a conclusion independent of the lower court’s ruling. Jackson v. 
Branick Indus., 254 Neb. 950, 581 N.W.2d 53 (1998); 
Carpenter v, Cullan, 254 Neb. 925, 581 N.W.2d 72 (1998). 


ANALYSIS 
Pettit and Kemp’s petition alleges that the Paxtons intention- 
ally and improperly interfered with Pettit and Kemp’s purchase 
agreement with the Corporation by offering to purchase 
Rodewald Ranch and by attempting to induce the Corporation 
or some of its shareholders to breach the purchase agreement. 
In their first summarized assignment of error, Pettit and Kemp 


286 255 NEBRASKA REPORTS 


claim that the district court erred when it failed to find that 
Pettit and Kemp had a “valid business relationship or 
expectancy” with the Corporation. 

We first formally recognized the tort of intentional interfer- 
ence with business relationships in Miller Chemical Co., Inc. v. 
Tams, 211 Neb. 837, 320. N.W.2d 759 (1982), and set forth the 
elements of the tort as follows: (1) the existence of a valid busi- 
ness relationship or expectancy, (2) knowledge by the interferer 
of the relationship or expectancy, (3) an unjustified intentional 
act of interference on the part of the interferer, (4) proof that the 
interference caused the harm sustained, and (5) damage to the 
party whose relationship or expectancy was disrupted. We went 
on to acknowledge that one of the basic elements of tortious 
interference with a business relationship requires an intentional 
act which induces or causes a breach or termination of the rela- 
tionship. See, also, Wiekhorst Bros. Excav. & Equip. v. Ludewig, 
247 Neb. 547, 529 N.W.2d 33 (1995). 

Therefore, before we proceed to an extensive analysis of the 
errors assigned by Pettit and Kemp, it is only logical to deter- 
mine whether or not the evidence supports a finding or infer- 
ence that any wrongful act induced or caused a breach or ter- 
mination of the relationship between Pettit and Kemp and the 
Corporation. 

In the instant case, even though Pettit and Kemp’s petition 
alleges that the Corporation failed to perform the contract due 
to the Paxtons’ intentional interference, the record discloses that 
the contract was, in fact, performed after the petition was filed. 
The real estate closing did not occur on November 30, 1990, as 
specified in the purchase agreement; however, closing did take 
place on January 11, 1991, approximately 42 days later. We 
have stated that 

[iJn the ordinary contract for the sale of real estate, time is 
not of the essence unless provided in the agreement itself 
or clearly manifested by the agreement construed in the 
light of surrounding circumstances. Where time is not of 
the essence, performance must be within a reasonable 
time. [Citation omitted.] When a contract expressly pro- 
vides for a specific closing date, performance is normally 
due within a reasonable time after the date mentioned. 
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Frenzen v. Taylor, 232 Neb. 41, 46-47, 439 N.W.2d 473, 477 
(1989). Nothing in the purchase agreement or surrounding cir- 
cumstances in this case indicates that time was of the essence. 

The remaining question, then, is whether the 42-day delay 
between the time of closing specified in the purchase agreement 
and when the closing actually took place constitutes a “reason- 
able time for performance.” The attorney for Pettit and Kemp 
sent a letter to the attorney for the Corporation on November 
26, 1990, 4 days prior to the scheduled closing, outlining 
numerous requirements for the closing to occur, including dis- 
missal of the bankruptcy, a resolution of the directors of the 
Corporation approving the sale, and production of minutes of a 
properly noticed shareholder meeting showing that the sale was 
approved by two-thirds of the outstanding shares of the Cor- 
poration. Given the lengthy list of requirements requested by 
Pettit and Kemp shortly before the scheduled closing date, 42 
days was not an unreasonable amount of time for the 
Corporation to perform the contract. Accordingly, the 
Corporation never breached its contract with Pettit and Kemp, 
nor did the Corporation terminate its business relationship with 
Pettit and Kemp. Thus, one of the critical elements of the tort of 
intentional interference with business relationships is not sup- 
ported by the evidence. 

Nevertheless, Pettit and Kemp contend that actual breach is 
not a required element of the tort. In support of their position, 
Pettit and Kemp point to the Restatement (Second) of Torts 
§ 766A (1979). The Restatement, supra, § 766A at 17, states that 

[o]ne who intentionally and improperly interferes with 
the performance of a contract (except a contract to marry) 
between another and a third person, by preventing the 
other from performing the contract or causing his perfor- 
mance to be more expensive or burdensome, is subject to 
liability to the other for the pecuniary loss resulting to him. 

Pettit and Kemp’s reliance on § 766A is misplaced, however, 
because that provision does not apply to the circumstances pre- 
sent in the instant case. Comment a. to § 766A at 17-18 specif- 
ically states in part that the section 
is concerned only with the actor’s intentional interference 
with the plaintiff’s performance of his own contract, either 
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by preventing that performance or making it more expen- 
sive or burdensome. It is to be contrasted with § 766, 
which states the rule for the actor’s intentional interfer- 
ence with a third person’s performance of his existing con- 
tract with the plaintiff. 

Restatement (Second) of Torts § 766 at 7 (1979) provides: 

Intentional Interference with Performance of Contract 
by Third Person 

One who intentionally and improperly aniterferes with 
the performance of a contract (except a contract to marry) 
between another and a third person by inducing or other- 
wise causing the third person not to perform the contract, 
is subject to liability to the other for the pecuniary loss 
resulting to the other from the failure of the third person to 
perform the contract. 

The crucial distinction between §§ 766 and 766A is the party 
toward whom the allegedly intentional interference is directed. 
Section 766 applies where, as here, the plaintiff alleges that the 
defendant interfered with the third party (the party with whom 
the plaintiff contracted). Section 766A, on the other hand, 
applies where the plaintiff alleges that the defendant interfered 
with the plaintiff’s own performance of the contract. Pettit and 
Kemp claim that the Paxtons intentionally interfered with the 
Corporation, not that the Paxtons intentionally interfered with 
Pettit or Kemp. 

The reason for the distinction between §§ 766 and 766A is 
readily apparent. When, as described by § 766A, the interference 
is directed at the plaintiff and makes his or her performance 
more difficult, it will be possible for the plaintiff to establish 
causation. The plaintiff should be able to show that the defend- 
ant’s actions directly caused the plaintiff’s performance of the 
contract to be more difficult, thereby resulting in damages. 
However, when the defendant’s interference is directed toward 
the third party, with whom the plaintiff has contracted, and the 
interference did not cause the third party to breach the contract, 
it is difficult to conceive how the plaintiff would prove causa- 
tion. If the defendant was not interfering directly with the plain- 
tiff, then whatever “damages” the plaintiff incurred were neces- 
sarily incurred as a matter of choice on the part of the plaintiff. 
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In the present case, for instance, Pettit and Kemp claim that 
the Paxtons’ actions toward the Corporation caused Pettit and 
Kemp to pay $50,000 more than the original contract price to 
obtain performance of the purchase agreement. As a matter of 
law, Pettit and Kemp have failed to prove how any contact by 
the Paxtons to individual shareholders of the Corporation or an 
alternative offer by the Paxtons to purchase Rodewald Ranch 
caused Pettit and Kemp to pay $600,000 rather than $550,000 
for the subject real estate. Although Pettit and Kemp may have 
believed that without paying the extra $50,000, the Corporation 
might not have performed on the purchase agreement, Pettit and 
Kemp’s remedy was against the Corporation in the event that . 
the Corporation failed to perform on the contract. Instead, Pettit 
and Kemp chose to go forward and close the real estate trans- 
action with the Corporation by entering into a settlement agree- 
ment whereby Pettit and Kemp paid an additional $50,000 to 
the Corporation and agreed not to sue the Corporation with 
respect to the transaction. Therefore, because there was no 
breach of contract between the plaintiffs (Pettit and Kemp) and 
the third party (the Corporation), we conclude that no liability 
exists for the tort of intentional interference with a business 
relationship. The district court did not err when it sustained the 
Paxtons’ motion for summary judgment and overruled Pettit 
and Kemp’s motion for summary judgment. 

Having so concluded, it is not necessary to consider any 
other assignments of error. Where the record demonstrates that 
the decision of the trial court is correct, although such correct- 
ness is based on a different ground from that assigned by the 
trial court, the appellate court will affirm. Boettcher v. Balka, 
252 Neb. 547, 567 N.W.2d 95 (1997); Siffring Farms, Inc. v. 
Juranek, 252 Neb. 150, 561 N.W.2d 203 (1997). 


CONCLUSION 
For these reasons, we affirm the judgment of the district 
court. 
AFFIRMED, 
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1. Judgments: Appeal and Error. Regarding questions of law, an appellate court is 
obligated to reach a conclusion independent of determinations reached by the trial 
court. 

2. Statutes. To the extent there is a conflict between two statutes on the same subject, 
the specific statute controls over the general statute. 

3. Service of Process. The voluntary appearance of a party is equivalent to service. 

4. Statutes: Intent: Words and Phrases. As a general rule, in the construction of 
statutes, the word “shall” is considered mandatory and inconsistent with the idea of 
discretion. However, when the spirit and purpose of the legislation require that the 
word “shall” be construed as permissive rather than mandatory, it will be done. 

5. Penalties and Forfeitures: Time. The time limitations of Neb. Rev. Stat. § 28-431(4) 
Qeissue 1995) are directory rather than mandatory, and the State’s failure to strictly 
conform to them is not fatal to a forfeiture action. 

6. Due Process. Due process is a flexible notion and therefore must be decided on the 
facts presented in a particular case. 

7, Judgments: Appeal and Error. In a bench trial of a law action, the trial court’s fac- 
tual findings have the effect of a jury verdict and will not be set aside on appeal unless 
they are clearly wrong. 


Appeal from the District Court for Douglas County: STEPHEN 
A. Davis, Judge. Reversed and remanded with directions. 


Mary Lee Skaff for appellant. 


Don Stenberg, Attorney General, and Kimberly A. Klein for 
appellee State. 


WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD, 
STEPHAN, and McCorMack, JJ. 


STEPHAN, J. 

On September 15, 1994, $1,947 in cash was seized from 
Thomas Badgett’s apartment during the execution of a search 
warrant. The State of Nebraska filed a petition for disposition of 
seized property pursuant to Neb. Rev. Stat. § 28-431 (Reissue 
1995), alleging that the money was used or intended to be used 
to facilitate controlled substances transactions and, therefore, 
should be forfeited to the State. More than 2 years after the 
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seizure, the district court for Douglas County held a forfeiture 
hearing and ordered the property forfeited. Upon Badgett’s 
appeal, we reverse the judgment of the district court and remand 
the cause with directions to return the seized property and to 
dismiss. 


FACTUAL AND PROCEDURAL BACKGROUND 

In October 1993, the Nebraska State Patrol investigated mar- 
ijuana sales allegedly involving Badgett. On September 15, 
1994, law enforcement officers executed an arrest warrant for 
Badgett at his home. During the execution of the warrant, an 
officer noticed the presence of marijuana and drug parapherna- 
lia in Badgett’s apartment and, as a result, obtained a search 
warrant for the premises. While conducting the ensuing search, 
officers seized various items, including cash in the amount of 
$1,947. 

On September 22, 1994, the State filed a petition for disposi- 
tion of seized property pursuant to § 28-431, alleging that the 
cash was used or intended to be used to facilitate controlled 
substances transactions and, therefore, should be forfeited. On 
the same day, the State filed a praecipe for summons, request- 
ing service upon Badgett at his place of residence. On October 
21, the State moved for substitute service because attempts to 
serve Badgett by certified mail at his residence were unsuc- 
cessful and his whereabouts were unknown. That day, the dis- 
trict court issued an order allowing the State to serve Badgett by 
publication. Proof of publication was filed on November 15 fol- 
lowing the publication of notice on October 25, November 1, 
November 8, and November 15. 

On November 23, 1994, Badgett filed an answer to the 
State’s petition for disposition, requesting a forfeiture hearing. 
On December 1, he filed a certificate of readiness for trial. 
Badgett filed a notice of pretrial conference and a notice of 
answers to interrogatories and request for production on 
January 3 and March 7, 1995, respectively. 

After 16 months had passed with no action being taken on 
the forfeiture, Badgett filed a motion to dismiss on July 9, 1996, 
on the grounds that the statutory time limits for a forfeiture 
hearing had been exceeded. On July 18, a hearing was held on 
the motion to dismiss. Subsequently, the district court entered 
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an order denying Badgett’s motion to dismiss. The court noted 
that the provisions of § 28-431 authorizing service by publica- 
tion apply only to unknown claimants and that Badgett was a 
known claimant. Nevertheless, the court held that the general 
civil procedure rules for service by publication applied in any 
context, including forfeitures, thereby validating the service in 
Badgett’s case. The court then held that Badgett’s answer was 
filed outside the 30-day time limit permitted for asserting an 
interest in seized property granted by the third paragraph of 
§ 28-431(4). However, reasoning that a claimant of seized prop- 
erty has a due process right to a hearing to contest a forfeiture, 
the court concluded that Badgett could intervene in the pro- 
ceeding by virtue of the second paragraph of § 28-431(4), 
which permits an “owner of record” to request a release of the 
property any time after seizure and before court disposition. 
The court then overruled Badgett’s motion to dismiss because it 
was based upon the time limits contained in the third paragraph 
of § 28-431(4), which the court held to be inapplicable. 

On November 4, 1996, a forfeiture hearing was held before 
the district court. In an order dated November 6, 1996, the court 
held that the State had proved beyond a reasonable doubt that 
the $1,947 was used or intended to be used to facilitate illegal 
drug transactions and ordered the property forfeited. Badgett 
appealed this decision, and pursuant to our authority to regulate 
the dockets of this court and the Nebraska Court of Appeals, we 
removed the case to our docket. 


ASSIGNMENTS OF ERROR 
Badgett contends that the district court erred in (1) denying 
Badgett a jury trial, (2) holding the forfeiture hearing 2 years 
after the money was seized, (3) not dismissing the case pursuant 
to Badgett’s diversion agreement, and (4) ordering the property 
forfeited on insufficient evidence. 


STANDARD OF REVIEW 
Regarding questions of law, an appellate court is obligated to 
reach a conclusion independent of determinations reached by 
the trial court. State v. Marshall, 253 Neb. 676, 573 N.W.2d 406 
(1998); State v. Howard, 253 Neb. 523, 571 N.W.2d 308 (1997); 
State v. Williams, 253 Neb. 111, 568 N.W.2d 246 (1997). 
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ANALYSIS 


DELAY IN CONDUCTING FORFEITURE HEARING 
We begin our analysis with Badgett’s second assignment of 
error, because it is dispositive of the case. Badgett asserts that 
the district court erred in refusing to dismiss the forfeiture action 
for failure to comply with the time limitations of § 28-431. 
Section 28-431(4) outlines the procedures for instituting and 
maintaining a forfeiture action: 
When any property described in subdivision (1)(f) [con- 
veyances, such as aircraft or vehicles, used to facilitate a 
drug transaction] or (g) [money used to facilitate a drug 
transaction] of this section is seized, the person seizing the 
same shall cause to be filed, within ten days thereafter, in 
the district court . . . petition for disposition of such prop- 
erty... . The county attorney shall have a copy of the peti- 
tion served upon the owner of or any person having an 
interest in the property, if known, in person or by regis- 
tered or certified mail at his or her last-known address. If 
the owner is unknown or there is a reasonable probability 
that there are unknown persons with interests in the prop- 
erty, the county attorney shall provide notice of the seizure 
and petition for disposition by publication once a week for 
four consecutive weeks in a newspaper of general circula- 
tion in the county of the seizure. At least five days shall 
elapse between each publication of notice. 

At any time after seizure and prior to court disposition, 
the owner of record of such property may petition the dis- 
trict court of the county in which seizure was made to 
release such property, and the court shall order the release 
of the property upon a showing by the owner that he or she 
had no knowledge that such property was being used in 
violation of this article. 

Any person having an interest in the property proceeded 
against or any person against whom civil or criminal lia- 
bility would exist if such property is in violation of this 
article may, within thirty days after seizure, appear and file 
an answer or demurrer to the petition. .. . At least thirty 
but not more than ninety days after seizure, there shall be 
a hearing before the court. If the claimant proves by a pre- 
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ponderance of the evidence that he or she (a) has not used 
or intended to use the property to facilitate an offense in 
violation of this article, (b) has an interest in such property 
as owner or lienor or otherwise, acquired by him or her in 
good faith, and (c) at no time had any knowledge that such 
property was being or would be used in, or to facilitate, the 
violation of this article, the court shall order that such 
property or the value of the claimant’s interest in such 
property be returned to the claimant. If there are no 
claims, if all claims are denied, or if the value of the prop- 
erty exceeds all claims granted and it is shown beyond a 
reasonable doubt that such property was used in violation 
of this article, the court shall order disposition of such 
property at such time as the property is no longer required 
as evidence in any criminal proceeding. 

In its order on Badgett’s motion to dismiss, the district court 
initially confronted the issue of the adequacy of service. The 
court noted that the publication provision of § 28-431 applies 
only to unknown owners and that in the present case, Badgett 
was a known owner. The court then determined that despite the 
inapplicability of § 28-431’s publication provision, notice by 
publication was proper because Neb. Rev. Stat. §§ 25-520.01 
to 25-520.03 (Reissue 1995), Nebraska’s general procedural 
statutes, permit such publication in civil cases. The court 
pointed out that the Legislature expressed its intent that 
§§ 25-520.01 to 25-520.03 “be cumulative and supplemental to 
existing legislation. They are deemed to be a matter of general 
statewide concern.” § 25-520.03. 

We have consistently held that to the extent there is a conflict 
between two statutes on the same subject, the specific statute 
controls over the general statute. State v. Schultz, 252 Neb. 746, 
566 N.W.2d 739 (1997); SID No. 2 v. County of Stanton, 252 
Neb. 731, 567 N.W.2d 115 (1997); Village of Winside v. 
Jackson, 250 Neb. 851, 553 N.W.2d 476 (1996). Clearly, the 
Legislature intended that service by publication as provided for 
in the general procedural statutes should be permitted broadly. 
However, these general rules directly conflict with the forfeiture 
procedures outlined in § 28-431(4). Section 28-431(4) explic- 
itly allows service by publication only when the owner of the 
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property is unknown. If the owner is known, service must be 
accomplished in person or by registered or certified mail. 
Because § 28-431 specifically applies to forfeiture procedures 
and §§ 25-520.01 to 25-520.03 are statutes of general applica- 
bility, the specific statute prevails. Consequently, the proce- 
dures set forth in § 28-431(4) apply in the present case, result- 
ing in a conclusion that Badgett was not properly served. 

However, Badgett waived any objections he may have had to 
service of process by appearing before the district court to con- 
test the forfeiture. According to Neb. Rev. Stat. § 25-516.01(1) 
(Reissue 1995), “The voluntary appearance of the party is 
equivalent to service.” See, also, Nebraska Methodist Health 
Sys. v. Dept. of Health, 249 Neb. 405, 543 N.W.2d 466 (1996); 
Wymore v. Wymore, 239 Neb. 940, 479 N.W.2d 778 (1992); 
Harris v. Eberhardt, 215 Neb. 240, 338 N.W.2d 53 (1983). 
Therefore, despite the State’s failure to comply with the service 
requirements of § 28-431(4), Badgett became subject to the 
jurisdiction of the district court by virtue of his voluntary 
appearance. 

Next, Badgett asserts that the forfeiture hearing was con- 
ducted outside the time limits provided in § 28-431 and, there- 
fore, that the district court should have dismissed the action. 
The language of § 28-431 is problematic. The third paragraph 
of § 28-431(4) allows an individual with an interest in the prop- 
erty at issue to appear and file an answer or demurrer to the 
State’s petition for disposition. Under the statute, this must be 
done within 30 days after the seizure. If an owner follows this 
procedure, he is entitled to a hearing at least 30 days, but not 
more than 90 days, after the seizure. 

The requirement that an interested individual file an answer 
or demurrer within 30 days after the seizure becomes difficult, 
if not impossible, to meet when the individual is served by pub- 
lication, as was attempted in the present case, albeit incorrectly 
as held above. Under the first paragraph of § 28-431(4), service 
by publication is not complete until notice is published once a 
week for 4 weeks, with at least 5 days elapsing between each 
publication. Even assuming the first publication occurs the 
same day as the seizure, service would not be completed until 
19 days after the seizure, leaving only 11 days for the individ- 
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ual to assert his interest in the property. The present case pro- 
vides a more realistic example. Service by publication, had it 
been a proper method of service, was not completed until 
November 15, 1994, 61 days after the September 15 seizure. 
Thus, Badgett would have had to appear to contest the forfeiture 
1 month before notice was served upon him, in order to preserve 
his rights under the third paragraph of § 28-431(4). 

Recognizing this problem with the language of the statute, 
the district court nevertheless attempted to give it effect by 
holding that the third paragraph of § 28-431 was inapplicable 
because Badgett’s answer was filed outside the 30-day period. 
The court then concluded that the second paragraph of 
§ 28-431(4) must be applied to give Badgett an opportunity to 
be heard in accordance with principles of due process. While 
we recognize the difficulty in applying the statutory language, 
we conclude that the district court’s reliance on the second 
paragraph of § 28-431(4) was misplaced. That provision pro- 
vides that an “owner of record” may petition the court for 
release of the property any time after seizure and prior to court 
disposition. Nebraska’s forfeiture statutes do not define “owner 
of record,” but Black’s Law Dictionary 1274 (6th ed. 1990) 
defines “record owner” as “[t]he person in whose name stock 
shares are registered on the records of the corporation. .. . As 
regards real property ownership, is person in whose name title 
appears on official records in contrast with one who claims title 
through unrecorded documents.” Applying this definition, the 
second paragraph of § 28-431(4) would apply only to persons 
whose ownership of seized property is a matter of public record. 
The owner of a vehicle would certainly fall within the parame- 
ters of this provision; however, an owner of cash cannot be an 
“owner of record.” Thus, the second paragraph of § 28-431(4) 
has no application in the present case. 

Given that the second paragraph of § 28-431(4) is inapplica- 
ble and the third paragraph is unworkable, Badgett argues that 
there should be a judicially recognized exception to the statutory 
requirement that an owner file an answer within 30 days of 
seizure in situations where the owner is denied an opportunity to 
assert his interest. In these circumstances, Badgett contends that 
the owner should be given an extension of time to file an answer 
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and that the date for the forfeiture hearing should be extended 
accordingly. Badgett argues, however, that the 2-year delay in 
holding the hearing in the present case is impermissible. 

Many jurisdictions have addressed the effect of untimely fil- 
ings or hearings in the context of forfeiture proceedings. While 
some have held that failure to comply with the time limitations 
contained in forfeiture statutes is fatal to the State’s claim, 
Cochran v. Harris, 654 So. 2d 969 (Fla. App. 1995); State v. 
$1970, 43 Conn. Supp. 203, 648 A.2d 917 (1994); State v. 1978 
LTD II, 216 Mont. 401, 701 P.2d 1365 (1985); State v. Rosen, 
72 Wis. 2d 200, 240 N.W.2d 168 (1976), others have held that 
these time limitations are directory rather than mandatory. For 
instance, in Matter of Sopoci, 467 N.W.2d 799, 800 (Iowa 
1991), the court provided the following test for determining 
whether a statutory provision is mandatory or directory: 

“If the prescribed duty is essential to the main objective of 
the statute, the statute ordinarily is mandatory and a viola- 
tion will invalidate subsequent proceedings under it. If the 
duty is not essential to accomplishing the principal pur- 
pose of the statute but is designed to assure order and 
promptness in the proceeding, the statute ordinarily is 
directory and a violation will not invalidate subsequent 
proceedings unless prejudice is shown.” 
The court then held that the statutory time limit for conducting 
a hearing was directory, because the timing of the hearing was 
not essential to accomplishing the purpose of the forfeiture 
statute. The court also noted that the statute contained no provi- 
sion stating that a failure to abide by the time limit would be 
fatal to the forfeiture action. 

We have not yet addressed the mandatory-directory 
dichotomy in the forfeiture context, but we have applied it to 
other time periods defined by statute. We have held that as a 
general rule, in the construction of statutes, the word “shall” is 
considered mandatory and inconsistent with the idea of discre- 
tion. Loup City Pub. Sch. v. Nebraska Dept. of Rev., 252 Neb. 
387, 562 N.W.2d 551 (1997); State ex rel. Shepherd v. Neb. 
Equal Opp. Comm., 251 Neb. 517, 557 N.W.2d 684 (1997). 
However, when the spirit and purpose of the legislation require 
that the word “shall” be construed as permissive rather than 
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mandatory, it will be done. State ex rel. Shepherd v. Neb. Equal 
Opp. Comm., supra; Sedlak Aerial Spray v. Miller, 251 Neb. 45, 
555 N.W.2d 32 (1996). 

In State v. Steele, 224 Neb. 476, 399 N.W.2d 267 (1987), the 
defendant was admitted to the Lincoln Regional Center pursuant 
to a statutory requirement that the period not exceed 90 days. We 
noted that the statute at issue did not contain any sanctions for 
noncompliance with the time limits; therefore, a failure to com- 
ply would not be fatal unless the defendant could demonstrate 
some prejudice as a result of the delay. We reached similar con- 
clusions in Jn re Interest of Brandy M. et al., 250 Neb. 510, 550 
N.W.2d 17 (1996), and In re Interest of C.P., 235 Neb. 276, 455 
N.W.2d 138 (1990). Both of those cases involved proceedings 
under the Nebraska Juvenile Code and the failure to abide by 
certain time limitations. We held that the essence of the statutes 
was to protect the best interests of the child and that failure to 
comply with the time limit did not interfere with this interest. 
Therefore, the time limits were directory rather than mandatory. 

These cases demonstrate our reluctance to find statutory time 
limitations mandatory when they are not central to the purpose 
of the statute. In the present case, the failure to strictly adhere 
to the procedures outlined in § 28-431(4) does not interfere with 
the fundamental purpose of the statute, which is to ensure for- 
feiture of property or money used in drug transactions in a man- 
ner consistent with the requirements of due process. Therefore, 
we conclude that the time periods specified in § 28-431(4) are 
directory rather than mandatory and that the State’s failure to 
strictly conform to them is not fatal to the forfeiture action. 
Nevertheless, this determination does not end our inquiry, 
because Badgett contends that regardless of whether the time 
period specified in § 28-431 is mandatory or directory, his right 
to due process was violated by the fact that the forfeiture hear- 
ing was held more than 2 years after the seizure. 

Due process is a flexible notion and therefore must be 
decided on the facts presented in a particular case. United States 
v. $8,850, 461 U.S. 555, 103 S. Ct. 2005, 76 L. Ed. 2d 143 
(1983); State v. Simants, 245 Neb. 925, 517 N.W.2d 361 (1994); 
In re Interest of L.V., 240 Neb. 404, 482 N.W.2d 250 (1992). In 
United States v. $8,850, the U.S. Supreme Court applied the 
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four-factor test first articulated in Barker v. Wingo, 407 USS. 
514, 92 S. Ct. 2182, 33 L. Ed. 2d 101 (1972), to determine 
whether the government’s delay in instituting forfeiture pro- 
ceedings violated the property owner’s right to due process. The 
four factors are (1) the length of the delay, (2) the reason for the 
delay, (3) the defendant’s assertion of his right, and (4) preju- 
dice to the defendant. The Court noted that “none of these fac- 
tors is a necessary or sufficient condition for finding unreason- 
able delay. Rather, these elements are guides in balancing the 
interests of the claimant and the Government to assess whether 
the basic due process requirement of fairness has been satisfied 
in a particular case.” United States v. $8,850, 461 U.S. at 565. 

We initially address the first factor, the length of the delay, 
which triggers application of the remaining factors. See Barker 
v. Wingo, supra. The more than 2-year delay in the present case 
weighs heavily in favor of Badgett. 

The second Barker factor is the reason for the delay. Many 
courts have held that the existence of pending criminal charges 
relating to a forfeiture is a valid reason for the government to 
delay initiating forfeiture proceedings. United States v. $8,850, 
supra; Matter of McCorkle, 972 F. Supp. 1423 (M.D. Fla. 
1997); In re Protective Order, 790 F. Supp. 1140 (S.D. Fla. 
1992); Commonwealth v. One 1976 Cadillac DeVille 
Automobile, 380 Mass. 411, 403 N.E.2d 935 (1980). In the pres- 
ent case, the record reflects that on March 7, 1995, Badgett was 
charged with unlawful possession with intent to distribute a 
controlled substance. Thus, the State may have delayed the for- 
feiture proceedings pending the outcome of Badgett’s criminal 
charges. However, on August 25, the district court signed an 
order dismissing Badgett’s criminal charges because he agreed 
to participate in a diversion program. The forfeiture hearing was 
not held until November 4, 1996, over 14 months later. The State’s 
failure to diligently prosecute the forfeiture after Badgett’s 
criminal charges were dismissed is unexplained and inexcus- 
able. This delay, particularly when considered in conjunction 
with the delay during the pendency of Badgett’s criminal 
charges, constitutes an undue delay without proper justification. 

The third Barker factor is the claimant’s assertion of his 
rights. In the present case, Badgett expressly asserted his right 
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to a forfeiture hearing. His first request for a hearing was made 
in his answer filed November 23, 1994. In addition, on Decem- 
ber 1, he filed a certificate of readiness for trial, an assertion 
that he was prepared for trial and wished to proceed with the 
forfeiture hearing. He also asserted his rights by filing a motion 
to dismiss the case because of the delay. Thus, Badgett met his 
burden by repeatedly asserting his rights. 

The final Barker factor is whether the claimant was preju- 
diced by the delay. The Supreme Court has stated that “[t]he 
primary inquiry here is whether the delay has hampered the 
claimant in presenting a defense on the merits, through, for 
example, the loss of witnesses or other important evidence.” 
United States v. $8,850, 461 U.S. at 569. However, some courts 
have interpreted Barker’s prejudice requirement more broadly. 
For instance, the North Dakota Supreme Court has held that 
“(t]he issue of prejudice . . . is not confined to whether the 
claimant can adequately present a defense. Due process not 
only guarantees fair play, ‘“[i]ts purpose, more particularly, is 
to protect [a person’s] use and possession of property from arbi- 
trary encroachment—to minimize substantively unfair or mis- 
taken deprivations of property.”’” State v. One Black 1989 
Cadillac, 522 N.W.2d 457, 465 (N.D. 1994) (quoting United 
States v. James Daniel Good Real Property, 510 U.S. 43, 114S. 
Ct. 492, 126 L. Ed. 2d 490 (1993) (quoting Fuentes v. Shevin, 
407 U.S. 67, 92 S. Ct. 1983, 32 L. Ed. 2d 556 (1972))). The 
court concluded that the claimant in that case was prejudiced 
because the state deprived him of his nght of ownership in the 
seized automobile, including the right of use, enjoyment, and 
sale. See, also, Matter of McCorkle, 972 F. Supp. 1423 (M.D. 
Fla. 1997) (implying that under different facts it would consider 
factors beyond prejudice to defense such as financial burden 
suffered by claimant). 

In the present case, Badgett presented no evidence that the 2- 
year delay hampered his defense. Nonetheless, we adopt the 
more flexible approach advocated by the North Dakota 
Supreme Court, which allows the claimant to demonstrate prej- 
udice through evidence of financial hardship or undue impair- 
ment of the right to use and enjoy the property. The record in 
this case demonstrates that Badgett was financially burdened by 
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the prolonged deprivation of his property. Badgett testified that 
he was “really having a hard time” because of the financial loss 
he suffered by the seizure. Badgett attempted to expand on this 
line of questioning, but the district court would not allow fur- 
ther inquiry, on the grounds that the testimony was irrelevant. 
Clearly, this questioning was relevant to the issue of prejudice. 
Badgett should have been permitted to further testify on the 
issue of prejudice, but, despite this error, the record sufficiently 
demonstrates the financial burden suffered by Badgett due to 
the State’s delay. Thus, under the fourth Barker factor, we con- 
clude that Badgett was prejudiced. See Barker v. Wingo, 407 
US. 514, 92 S. Ct. 2182, 33 L. Ed. 2d 101 (1972). 

Application of the Barker balancing test weighs in favor of 
Badgett. A delay of more than 2 years between the seizure and 
the forfeiture hearing is clearly significant, and no justification 
exists for at least 13 months of that delay. In addition, Badgett 
asserted his right to a prompt hearing by filing his certificate of 
readiness for trial less than 3 months after the seizure and by fil- 
ing a motion to dismiss based on the undue delay. Finally, 
Badgett was prejudiced by the financial burden resulting from 
the seizure. We conclude that Badgett’s due process rights were 
violated by the delay and that the district court erred in overrul- 
ing Badgett’s motion to dismiss. 


MOTION FOR LEGAL FEES 
Badgett has filed a motion for legal fees pursuant to Neb. 
Rev. Stat. § 25-1803 (Reissue 1995), which provides: 

(1) Unless otherwise provided by law, the court having 
jurisdiction over a civil action brought by the state or an 
action for judicial review brought against the state pur- 
suant to the Administrative Procedure Act shall award fees 
and other expenses to the prevailing party unless the pre- 
vailing party is the state, except that the court shall not 
award fees and expenses if it finds that the position of the 
state was substantially justified. 

Because this case does not arise under the Administrative 
Procedure Act, recovery of attorney fees and expenses under 
§ 25-1803 rests upon whether a forfeiture proceeding pursuant 
to § 28-431 is a “civil action” within the meaning of § 25-1803. 
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In other contexts, we have characterized such proceedings as 
criminal in nature. See, State v. One 1985 Mercedes 190D 
Automobile, 247 Neb. 335, 526 N.W.2d 657 (1995); State v. 
1987 Jeep Wagoneer, 241 Neb. 397, 488 N.W.2d 546 (1992); 
State v. One 1987 Toyota Pickup, 233 Neb. 670, 447 N.W.2d 
243 (1989). These cases were decided prior to United States v. 
Ursery, 518 U.S. 267, 116 S. Ct. 2135, 135 L. Ed. 2d 549 
(1996), in which the U.S. Supreme Court held that actions 
authorizing in rem forfeiture proceedings directed at property 
used or intended for use in unlawful narcotics transactions were 
civil in nature and therefore not barred under principles of dou- 
ble jeopardy by the property owner’s prior criminal conviction. 
See, 18 U.S.C. § 981 (1994); 21 U.S.C. § 881 (1994). 

However, we need not reach the issue of whether Ursery 
requires reversal of our prior cases in order to resolve Badgett’s 
motion for legal fees. 

A court shall not award attorney fees and expenses under 
§ 25-1803 if it determines “the position of the state was sub- 
stantially justified.” § 25-1803. In the order from which Badgett 
appeals, the district court found “beyond a reasonable doubt 
that the $1,947.00 in U.S. currency found by police officers in 
the Defendant’s apartment on September 15, 1994 was used or 
intended to be used to facilitate a violation of Article 4, Drugs 
and Narcotics, of the Nebraska Statutes.” In a bench trial of a 
law action, the trial court’s factual findings have the effect of a 
jury verdict and will not be set aside on appeal unless they are 
clearly wrong. Hilliard v. Robertson, 253 Neb. 232, 570 N.W.2d 
180 (1997); Four R Cattle Co. v. Mullins, 253 Neb. 133, 570 
N.W.2d 813 (1997). Based upon our review of the record, we 
cannot conclude that the trial court’s finding on the merits was 
clearly erroneous. Thus, although Badgett has prevailed in this 
action because of procedural delays which deprived him of due 
process, the trial court’s finding establishes substantial justifi- 
cation for the State’s position, which would preclude an award 
of attorney fees and expenses under § 25-1803 even if we were 
to determine in light of Ursery, supra, that a forfeiture action 
pursuant to § 28-431 is civil in nature, an issue we do not 
decide. 
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CONCLUSION 
We conclude that Badgett was denied due process and, thus, 
is entitled to dismissal of this action. For the reasons stated 
herein, we reverse the judgment of the district court and remand 
the cause to the district court with directions to order that the 
seized property be returned to Badgett and to dismiss the cause. 
REVERSED AND REMANDED WITH DIRECTIONS. 


FATHER FLANAGAN’S Boys HOME, APPELLEE, V. DEPARTMENT OF 
SOCIAL SERVICES OF THE STATE OF NEBRASKA, APPELLANT. 
583 N.W. 2d 774 
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1. Statutes: Appeal and Error. Statutory interpretation is a matter of law in connec- 
tion with which an appellate court has an obligation to reach an independent, correct 
conclusion irrespective of the determination made by the court below. 

2. Constitutional Law: Supreme Court: Appeal and Error. Constitutional interpre- 
tation is a question of law, on which the Nebraska Supreme Court is obligated to 
reach a conclusion independent of the decision by the trial court. 

3. Statutes: Legislature: Intent. In construing a statute, a court must determine and 
give effect to the purpose and intent of the Legislature as ascertained from the entire 
language of the statute considered in its plain, ordinary, and popular sense. 

4. Statutes: Appeal and Error. In the absence of anything to the contrary, statutory 
language is to be given its plain and ordinary meaning; an appellate court will not 
resort to interpretation to ascertain the meaning of statutory words which are plain, 
direct, and unambiguous. 

5. Statutes. In general, it is not within the province of a court to read a meaning into a 
statute that is not warranted by the legislative language; neither is it within the 
province of a court to read anything plain, direct, and unambiguous out of a statute. 

6. Statutes: Presumptions: Legislature: Intent. It is presumed that in enacting a 
Statute, the Legislature intended a sensible, rather than an absurd, result. 

7. Constitutional Law: Legislature. The Nebraska Constitution is not a grant, but, 
rather, a restriction of legislative power, and courts can enforce only those limitations 
which the Constitution imposes. 

8. Constitutional Law: Public Purpose. The Nebraska Constitution does not prohibit 
the state from doing business or contracting with private institutions in fulfilling a 
governmental duty and furthering a public purpose. 

9. Constitutional Law. The Nebraska Constitution, as amended, must be read as a 
whole. A constitutional amendment becomes an integral part of the instrument and 
must be construed and harmonized, if possible, with all other provisions so as to give 
effect to the whole instrument. 
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10. Parent and Child. A parent has a natural and legal duty to give his or her child an 
education. 

11. Words and Phrases. In the context of appropriation of public funds, “to appropri- 
ate” means to set apart, or assign to a particular person or use in exclusion of others, 
to use or employ for a particular purpose. 
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STEPHAN, J. 

The issue presented in these consolidated appeals is whether 
the Nebraska Department of Health and Human Services (the 
Department), formerly known as the Department of Social 
Services, is obligated to compensate a nonpublic school system 
for providing educational services to wards of the state and 
wards of the courts (state wards) placed in such schools. In 
actions filed in the district court for Lancaster County, Father 
Flanagan’s Boys Home (FFBH) alleged that the Department 
failed to pay the cost of educating state wards placed in schools 
which FFBH owns and operates. In both cases, FFBH con- 
tended that under Neb. Rev. Stat. § 79-445(2) (Reissue 1994), 
now codified at Neb. Rev. Stat. § 79-215(2) (Reissue 1996), it 
was entitled to reimbursement for both regular and special edu- 
cation costs. The Department conceded that state wards were 
placed in the Boys Town Schools to be educated and acknowl- 
edged its obligation to reimburse FFBH for the cost of special 
education, but denied any obligation to pay for the regular edu- 
cation services which FFBH provided to the wards. 

The district court determined as a matter of law that the 
Department was required to reimburse FFBH for the entire cost 
of educating state wards who had been placed in FFBH’s 
schools. In case No. S-96-1208, the district court entered judg- 
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ment for FFBH in the amount of $4,661,200.96, representing 
the cost of providing regular and special education at the Boys 
Town Schools for the period from the summer term of 1990 
through the summer term of 1993. In case No. S-96-1209, 
the judgment was entered for FFBH in the amount of 
$3,372,985.33, the cost of regular and special education ser- 
vices provided by FFBH to state wards during the 1993-94, 
summer 1994, and 1994-95 school terms. The Department 
appeals from the final judgment in each case, and finding no 
error, we affirm. 


FACTUAL AND PROCEDURAL BACKGROUND 


CASE No. S-96-1208 

The facts were submitted by stipulation of the parties. FFBH 
is a Nebraska corporation which owns and operates Wegner 
Elementary School, Boys Town High School, and Father 
Flanagan High School (Boys Town Schools), which maintain a 
special education program approved by the Nebraska 
Department of Education. The State of Nebraska neither owns 
nor controls the Boys Town Schools. 

Prior to the 1990-91 school year, state wards were placed in 
the Boys Town Schools pursuant to arrangements with the 
Department or the state courts. Pursuant to § 79-445, as 
amended, FFBH billed the Department for the cost of special 
education provided to state wards placed in the Boys Town 
Schools. The Department reimbursed FFBH for the claimed 
special education costs. During the 1990-91 school year, FFBH 
began billing the Department for the cost of providing both reg- 
ular and special education to state wards placed in the Boys 
Town Schools. The Department made three payments as reim- 
bursement for FFBH’s expenditures for both regular and special 
education. However, on March 5, 1992, the Department 
informed FFBH that its payment to reimburse FFBH for the 
cost of regular education of state wards was made in error and 
requested that FFBH return $817,964.44. FFBH refused, and as 
a result, since March 1992, the Department has refused to reim- 
burse FFBH for providing regular and special education to state 
wards. Notwithstanding the dispute as to whether the state is 
obligated to pay FFBH for regular education services provided 
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to its wards, the Department has continued to place state wards 
in the Boys Town Schools and the schools have continued to 
provide both regular and special education to the wards. 

On April 12, 1994, FFBH filed a petition seeking reimburse- 
ment for the cost of educating state wards placed in the Boys 
Town Schools. During the proceedings, the Department admit- 
ted that it had a contract with FFBH concerning payment of 
educational expenses associated with state wards; however, the 
Department asserted that the contract required it to pay only for 
the cost of a ward’s special education expenses, not his or her 
regular education expenses. (We note that the contract itself is 
not in the record.) In addition, the parties stipulated that none of 
the wards receiving education from the Boys Town Schools 
resided on the Boys Town campus. 

Following a hearing on cross-motions for summary judg- 
ment, the district court entered summary judgment for FFBH on 
the issue of liability. The court first determined that the payment 
of educational costs for state wards during the time period at 
issue was governed by § 79-445(2), which the court found to be 
clear and unambiguous. Specifically, the district court stated: 

There is no indication anywhere in the statute or from the 
surrounding sections that there was any intent on the part 
of the Legislature to limit compensation solely to the 
ward’s “special” education costs. Rather the statute clearly 
states “the cost of his or her education . . . shall be paid by 
the state.” Although one of the conditions of receiving 
payment for educating a ward is that such ward be in an 
institution that maintains a special education program, 
there is no evidence that reimbursement for costs of edu- 
cating a ward is limited only to “special” education costs 
nor should this court impose such a limitation on the plain 
language of the statute. This court finds that Section 
79-445(2) requires the Department to reimburse an institu- 
tion such as [FFBH] for both the costs of regular and spe- 
cial education of the wards placed with such institution. 

The district court then addressed the Department’s con- 
tention that reimbursing FFBH for the cost of educating state 
wards violated article VII, § 11, of the Nebraska Constitution. 
Relying upon Cunningham vy. Lutjeharms, 231 Neb. 756, 437 
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N.W.2d 806 (1989); State ex rel. Bouc v. School Dist. of City of 
Lincoln, 211 Neb. 731, 320 N.W.2d 472 (1982); and Lenstrom 
v. Thone, 209 Neb. 783, 311 N.W.2d 884 (1981), the district 
court determined that the Department’s contention was without 
merit because under the aforementioned decisions of this court, 
“the only action prohibited by the current language of section 
11 of Article VII is a direct appropriation from the legislature to 
a nonpublic school.” In addition, the court concluded, citing 
State ex rel. Creighton Univ. v. Smith, 217 Neb. 682, 353 
N.W.2d 267 (1984), that “the education of children who are 
wards of the state or a court is the fulfillment of ‘a governmen- 
tal duty and further[s] a public purpose.’ ” Following the partial 
summary judgment order, the parties entered into a stipulation 
in which they agreed that the amount of unpaid education costs 
at issue during the time period involved in case No. S-96-1208 
was $4,661,200.96, which included special education costs of 
$613,146.36 and regular education costs of $4,048,054.60. The 
district court entered judgment for FFBH in this amount on 
November 7, 1996, and in the same order rejected the 
Department’s contention that § 79-445(2) was inapplicable 
because state wards did not reside on the campuses of the Boys 
Town Schools. The Department perfected a timely appeal, and 
we removed the matter to our docket pursuant to our power to 
regulate the dockets of the appellate courts in this state. 


Case No. S-96-1209 

On February 23, 1996, FFBH filed this action, which restated 
most of the facts of case No. S-96-1208. FFBH sought to 
recover the cost of regular and special education between and 
including the 1993-94 and 1994-95 school years. The parties 
stipulated that the reasonable recoverable cost for the value of 
the education FFBH provided to state wards during this period 
was $3,372,985.33, which included special education costs of 
$252,068.68 and regular education costs of $3,120,916.65. 
FFBH’s petition asserted that the district court’s order in case 
No. S-96-1208 was res judicata in case No. S-96-1209. 

On November 7, 1996, following a hearing at which the court 
allowed the Department to file an amended answer, the court 
addressed the question raised in the amended answer: whether 
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FFBH may seek reimbursement under § 79-445(2) for the cost 

of educating a state ward who attends one of the Boys Town 

Schools but does not reside on campus. The court concluded: 
The Department contends that the words “has been placed 
in any institution” require that the student be housed at the 
institution, in this case, Boys Town, before the state is 
required to pay for the costs of education. This argument 
is without merit. When one reads the entire statutory 
scheme of Section 79-445, it is apparent that the interpre- 
tation urged by the Department is too narrow and incon- 
sistent with the balance of the statute. 

Thereafter, the court determined that FFBH was entitled to 
be reimbursed for “the costs of all of the students as set forth in 
the stipulation of facts presented by the parties, whether such 
student is housed on the Boys Town campus or is ‘housed’ else- 
where but attending school at one of the schools maintained by 
[FFBH].” The court entered judgment for FFBH in the amount 
of $3,372,985.33, from which the Department appealed. We 
removed the case to our docket pursuant to our authority to reg- 
ulate the dockets of the appellate courts of this state and con- 
solidated it with case No. S-96-1208 for briefing and argument. 


ASSIGNMENTS OF ERROR 
The Department contends that the district court erred in (1) 
ruling that § 79-445(2) requires the Department to reimburse 
FFBH for the cost of providing regular education to state wards 
and (2) determining that § 79-445(2) contains no residency 
requirement as a condition of reimbursement. 


STANDARD OF REVIEW 

Statutory interpretation is a matter of law in connection with 
which an appellate court has an obligation to reach an indepen- 
dent, correct conclusion irrespective of the determination made 
by the court below. Abboud v. Papio-Missouri River NRD, 253 
Neb. 514, 571 N.W.2d 302 (1997); Bank of Papillion v. Nguyen, 
252 Neb. 926, 567 N.W.2d 166 (1997). 

Constitutional interpretation is a question of law, on which 
the Nebraska Supreme Court is obligated to reach a conclusion 
independent of the decision by the trial court. See Pig Pro 
Nonstock Co-op v. Moore, 253 Neb. 72, 568 N.W.2d 217 (1997). 
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ANALYSIS 


“REGULAR” AND “SPECIAL” EDUCATION 

The Special Education Act, now codified at Neb. Rev. Stat. 
§§ 79-1110 to 79-1184 (Reissue 1996 & Supp. 1997), was 
enacted by the Legislature in 1987. The legislative intent of the 
act is that “all children in the State of Nebraska, regardless of 
physical or mental capacity, are entitled to a meaningful educa- 
tional program.” Neb. Rev. Stat. § 79-3302 (Reissue 1987), now 
codified at § 79-1111 (Reissue 1996). During the time periods 
at issue in these cases, the act defined “special education” as 
“specially designed instruction . . . to meet the unique needs of 
a handicapped child, including classroom instruction, instruc- 
tion in physical education, home instruction, and instruction in 
hospitals and institutions.” Neb. Rev. Stat. § 79-3314 (Reissue 
1994). During the same period, Neb. Rev. Stat. § 79-3320 
(Reissue 1994) provided, “It shall be the duty of the board of 
education of every school district to provide or contract for spe- 
cial education programs and transportation for all resident chil- 
dren who would benefit from such programs.” School boards 
could provide the mandatory special education programs 
directly or through contracts between school districts and vari- 
ous other entities, including nonpublic institutions having spe- 
cial education programs approved by the State Department of 
Education. Neb. Rev. Stat. §§ 79-3313 and 79-3321 (Reissue 
1994). Since there is nothing in the record to indicate otherwise, 
we regard the term “special education,” as used by the parties, 
to have its statutory definition. 

In the stipulations filed in the district court, the parties stated: 
“FFBH began billing [the Department] for the costs of provid- 
ing regular education (as opposed to special education) to 
wards of the state and wards of the court .. . .” (Emphasis sup- 
plied.) We therefore regard the term “regular education” as 
including all educational services provided by FFBH to state 
wards which do not meet the statutory definition of “special 
education.” 

The Department does not contend and the record does not 
reflect that any educational services provided by FFBH to state 
wards were sectarian in nature. 
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INTERPRETATION OF § 79-445(2) 

The former § 79-445(2), now § 79-215(2), obligates the State 
of Nebraska to pay the cost of educating state wards under cer- 
tain defined circumstances. The Department contends that 
§ 79-445(2) required it to reimburse FFBH for the cost of pro- 
viding special education to state wards placed in the Boys Town 
Schools, but argues that the statute did not require it to reim- 
burse FFBH for the cost of providing regular education to the 
same state wards. We note that in construing a statute, a court 
must determine and give effect to the purpose and intent of the 
Legislature as ascertained from the entire language of the 
statute considered in its plain, ordinary, and popular sense. S/D 
No. 1 v. Nebraska Pub. Power Dist., 253 Neb. 917, 573 N.W.2d 
460 (1998); County of Sherman v. Evans, 252 Neb. 612, 564 
N.W.2d 256 (1997). In the absence of anything to the contrary, 
statutory language is to be given its plain and ordinary meaning; 
an appellate court will not resort to interpretation to ascertain 
the meaning of statutory words which are plain, direct, and 
unambiguous. McAllister vy. Nebraska Dept. of Corr. Servs., 253 
Neb. 910, 573 N.W.2d 143 (1998); State ex rel. City of Elkhorn 
v. Haney, 252 Neb. 788, 566 N.W.2d 771 (1997). 

During the relevant time periods, § 79-445(2) provided: 
When the pupil as a ward of the state or as a ward of any 
court (a) has been placed in a school district other than the 
district in which he or she resided at the time he or she 
became a ward and such ward does not reside in a foster 
family home licensed or approved by the Department of 
Social Services or a foster home maintained or used by the 
Department of Correctional Services pursuant to section 
83-108.04 or (b) has been placed in any institution which 
maintains a special education program which has been 
approved by the State Department of Education and such 
institution is not owned or operated by the pupil’s resident 
school district, the cost of his or her education and the 
required transportation costs associated with the child’s 
education shall be paid by the state, but not in advance, to 
the receiving school district or approved institution under 
rules and regulations prescribed by the Department of 
Social Services. 
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We agree with the district court that the language of this 
statute is unambiguous and, therefore, should be applied in 
accordance with its plain meaning. The statute clearly provides 
that if a state ward is placed in an educational institution as 
defined by either clause (a) or (b), “the cost of his or her educa- 
tion” and related transportation costs must be paid by the state. 

We are not persuaded by the Department’s argument that 
because clause (b) makes a specific reference to special educa- 
tion while clause (a) does not, a nonpublic institution is entitled 
to reimbursement of special education costs only. Since public 
school districts are required by law to offer special education 
programs, there would have been no reason for the Legislature 
to specify this requirement in § 79-445(2)(a). Under the plain 
language of the statute, both the public schools referred to in 
clause (a) and the nonpublic schools referred to in clause (b) 
offer regular and special education services for state wards. The 
statute plainly requires the state to pay the “cost of . . . educa- 
tion” without differentiation as to whether the cost is incurred 
for regular or special education. In general, it is not within the 
province of a court to read a meaning into a statute that is not 
warranted by the legislative language; neither is it within the 
province of a court to read anything plain, direct, and unam- 
biguous out of a statute. State v. Burlison, ante p. 190, 583 
N.W.2d 31 (1998); Baker’s Supermarkets v. State, 248 Neb. 
984, 540 N.W.2d 574 (1995); Rust v. Buckler, 247 Neb. 852, 
530 N.W.2d 630 (1995). The Legislature’s use of the term “spe- 
cial education” in § 79-445(2)(b) when compared to its use of 
the term “education” in the prescriptive language following 
§ 79-445(2)(b) demonstrates that the Legislature did not intend 
to use the terms “education” and “special education” inter- 
changeably and did not intend to limit reimbursement of the 
cost of education provided to state wards by nonpublic institu- 
tions to the cost of special education only. 

It is presumed that in enacting a statute, the Legislature 
intended a sensible, rather than an absurd, result. See In re 
Interest of Jaycox, 250 Neb. 697, 551 N.W.2d 9 (1996). During 
oral argument, the Department conceded that § 79-445(2) 
would obligate the state to pay the cost of all regular and spe- 
cial education provided to state wards placed in public schools 
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outside their home districts. However, under the statutory inter- 
pretation which the Department urges us to adopt, the state 
could avoid the obligation to pay the cost of all regular educa- 
tion services by simply enrolling state wards in nonpublic 
schools which maintain both regular education and approved 
special education programs. We regard this as an absurd result 
which could not have been intended by the Legislature when it 
enacted § 79-445(2). 

Alternatively, the Department argues that if we determine 
that § 79-445(2) obligates the state to pay the cost of regular 
education received by state wards at a nonpublic institution, that 
obligation should be limited to those circumstances where the 
ward resides at the institution. The Department bases this con- 
tention upon the language of § 79-445(2)(b) which refers to a 
ward being “placed in” a nonpublic educational institution. We 
note that the same phrase is used in § 79-445(2)(a), which refers 
to a ward being “placed in” a public school district other than 
the one in which he resided at the time of becoming a ward. We 
do not interpret the phrase “placed in” or any other language in 
§ 79-445(2) to require that a state ward actually reside on the 
campus of a nonpublic educational institution as a condition of 
the state’s obligation to pay the cost of his education. Had the 
Legislature intended to impose such a residency requirement, it 
could easily have done so. Instead, it used the phrase “‘placed 
in” with reference to wards attending both public and nonpub- 
lic schools. The Department stipulated that state wards whose 
educational costs are the subject of these actions were “placed 
in” the Boys Town Schools. Its contention that wards must 
physically reside at a nonpublic educational institution before 
the state can incur an obligation to pay for their education is 
without merit. 


CONSTITUTIONAL CHALLENGE 
The Department contends that as applied by the district 
court, § 79-445(2) violates article VII, § 11, of the Nebraska 
Constitution, which provides in part: 

Notwithstanding any other provision in the Constitu- 
tion, appropriation of public funds shall not be made to 
any school or institution of learning not owned or exclu- 
sively controlled by the state or a political subdivision 
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thereof; Provided, that the Legislature may provide that 
the state or any political subdivision thereof may contract 
with institutions not wholly owned or controlled by the 
state or any political subdivision to provide for educa- 
tional or other services for the benefit of children under 
the age of twenty-one years who are handicapped, as that 
term is from time to time defined by the Legislature, if 
such services are nonsectarian in nature. 

This language was included in our Constitution by amendments 

approved in 1972 and 1976. See 1971 Neb. Laws, L.B. 656; 

1976 Neb. Laws, L.B. 666. 

We have interpreted this constitutional language literally “to 
prohibit appropriations made ‘to’ a nonpublic school.” Lenstrom 
v. Thone, 209 Neb. 783, 788, 311 N.W.2d 884, 888 (1981). In 
Lenstrom, we held that a statute creating a Scholarship Award 
Program providing financial assistance directly to needy 
Nebraska residents to enable them to receive educational ser- 
vices in an eligible postsecondary educational institution did not 
violate article VII, § 11, of the Nebraska Constitution. We held 
that the scholarship program did not constitute an appropriation 
to a nonpublic school, and we specifically rejected a contention 
that the constitutional provision should be broadly interpreted to 
prohibit any use of public funds which might either directly or 
indirectly aid a private school, noting that “[t]he state 
Constitution is not a grant but a restriction of legislative power,” 
as a consequence of which “courts can enforce only those limi- 
tations which the Constitution imposes.” /d. at 789, 311 N.W.2d 
at 888. We applied the same rationale in State ex rel. Bouc v. 
School Dist. of City of Lincoln, 211 Neb. 731, 320 N.W.2d 472 
(1982), holding that a statute requiring public school districts to 
provide transportation services to private school students under 
certain circumstances was not a direct appropriation of public 
funds to a nonpublic institution and therefore did not violate 
article VII, § 11, and in Cunningham v. Lutjeharms, 231 Neb. 
756, 437 N.W.2d 806 (1989), holding that a statute requiring 
public school districts to purchase and lend textbooks to stu- 
dents in private schools did not constitute an appropriation of 
public funds to a nonpublic school and thus did not violate arti- 
cle VII, § 11. 
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In State ex rel. Creighton Univ. v. Smith, 217 Neb. 682, 353 
N.W.2d 267 (1984), we held that article VII, § 11, did not pro- 
hibit the state from contracting with a private university to con- 
duct cancer research. We stated that “[t]he Nebraska 
Constitution does not prohibit the state from doing business or 
contracting with private institutions in fulfilling a governmental 
duty and furthering a public purpose,” and that any indirect ben- 
efit which the private university might derive from such a 
research contract “does not transform payments for contracted 
services into an appropriation of public funds proscribed by 
article VII, § 11, of the Nebraska Constitution.” 217 Neb. at 
689-90, 353 N.W.2d at 272. 

The Department argues that the present case is distinguishable 
from Lenstrom, supra; State ex rel. Bouc, supra; Cunningham, 
supra; and State ex rel. Creighton Univ., supra, because it 
involves a contract for provision of educational services, which 
implicates the proviso clause in the first sentence of article VII, 
§ 11. The Department contends that because this clause specif- 
ically permits a contract with a nonpublic school to provide 
educational services for handicapped children, i.e., special edu- 
cation, a contract to provide regular education services is nec- 
essarily prohibited by implication. 

The Nebraska Constitution, as amended, must be read as a 
whole. Duggan v. Beermann, 245 Neb. 907, 515 N.W.2d 788 
(1994); Jaksha v. State, 241 Neb. 106, 486 N.W.2d 858 (1992). 
A constitutional amendment becomes an integral part of the 
instrument and must be construed and harmonized, if possible, 
with all other provisions so as to give effect to the whole instru- 
ment. Duggan, supra; Jaksha, supra. The constitutional provi- 
sion before us in the present case is included within article VII 
of the Nebraska Constitution, entitled “Education.” Article VII, 
§ 1, provides: 

The Legislature shall provide for the free instruction in 
the common schools of this state of all persons between 
the ages of five and twenty-one years. The Legislature 
may provide for the education of other persons in educa- 
tional institutions owned and controlled by the state or a 
political subdivision thereof. 
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The remaining provisions of article VII deal with implementa- 
tion of the free public education for Nebraska residents man- 
dated by § 1. Specifically, §§ 5, 6, 7, 8, 9, and 11 deal with 
funding of the state’s public education system. As noted, we 
have held that § 11 in its present form prohibits appropriations 
made to a nonpublic school. See, Lenstrom, supra; State ex rel. 
Bouc, supra; Cunningham, supra; and State ex rel. Creighton 
Univ., supra. When read in its grammatical context, the lan- 
guage of the proviso clause constitutes an exception to this pro- 
hibition which authorizes the state to enter into contracts with 
nonpublic entities to provide educational services to handi- 
capped children which the state would otherwise be required to 
provide. In other words, the proviso authorizes the state to con- 
tractually delegate its constitutional duty to provide free non- 
sectarian educational services to handicapped children. 

This case does not involve a contractual delegation of the 
state’s duty to provide a free public education to its citizens. 
Rather, it involves a contract made by a state agency to obtain 
educational services for state wards for whom it is responsible 
in a quasi-parental capacity. Just as a parent has a natural and 
legal duty to give his child an education, see Meyer v. Nebraska, 
262 U.S. 390, 43 S. Ct. 625, 67 L. Ed. 1042 (1923), the 
Department, as the entity having legal custody of school-age 
wards, is responsible for obtaining appropriate educational ser- 
vices for them. In carrying out this duty, the Department could 
have placed wards residing outside their home districts in pub- 
lic schools, and it conceded at oral argument that had it done so, 
it would have been responsible for paying the cost of both reg- 
ular and special education services. For reasons which are not 
apparent from the record, the Department chose instead to place 
state wards in the Boys Town Schools, where they received both 
regular and special education services. The Department now 
argues that it should be relieved of any obligation to pay FFBH 
for regular educational services provided to state wards because 
such payment would constitute an appropriation of public funds 
to a nonpublic institution, in violation of Neb. Const. art. VII, 
§ 11. We find this argument to be without merit. 

In the context of appropriation of public funds, “to appropri- 
ate means to set apart, or assign to a particular person or use in 
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exclusion of others, to use or employ for a particular purpose, 
or in a particular case.” State ex rel. Creighton Univ. v. Smith, 
217 Neb. 682, 688, 353 N.W.2d 267, 271 (1984). Here, there 
has been no appropriation of public funds to FFBH. Instead, a 
state agency has exercised its discretionary authority to contract 
for services necessary to fulfill a governmental duty and further 
a public purpose, namely, the state’s duty to obtain a nonsectar- 
ian education for its wards. The fact that a nonpublic institution 
derives a benefit from the contract “does not transform pay- 
ments for contracted services into an appropriation of public 
funds proscribed by article VII, § 11, of the Nebraska 
Constitution.” Jd. at 690, 353 N.W.2d at 272. Therefore, we 
determine that § 79-445(2) as applied by the district court does 
not contravene article VII, § 11, of the Nebraska Constitution. 


CONCLUSION 

We determine, as did the district court, that the unambiguous 
language of § 79-445(2) obligates the state to pay the cost of 
both regular and special education received by state wards 
placed in the Boys Town Schools and that the statute as so 
applied does not violate Neb. Const. art. VII, § 11. The record 
contains undisputed evidence that state wards were placed in 
the Boys Town Schools during the time periods encompassed 
by these actions and that the state has not paid the cost of their 
education during such periods as required by § 79-445(2). 
Therefore, the district court did not err in entering the judg- 
ments in favor of FFBH, and the judgments are hereby affirmed. 


sais AFFIRMED. 
WRIGHT, J., not participating. 
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PER CURIAM. 

Respondent, John P. Steichen, was admitted to the practice of 
law in the State of Nebraska on September 11, 1988. 

On May 26, 1998, an application for temporary suspension 
was filed by the Committee on Inquiry of the Second Disci- 
plinary District pursuant to Neb. Ct. R. of Discipline 12 (rev. 
1996). Attached to the application were the affidavits of Marlie 
Maury Ernest, formerly known as Maurice Fokken, and Dennis 
G. Carlson, Counsel for Discipline. 

The affidavit of Fokken stated that he sustained personal 
injuries while an occupant in an automobile which was struck 
by a vehicle driven by an uninsured motorist. At the time of the 
accident, Fokken was insured by State Farm Mutual Auto- 
mobile Insurance Company (State Farm) and had medical pay- 
ment and uninsured motorist coverages. 

Fokken retained Steichen to represent him regarding the 
December 7, 1991, accident. Without Fokken’s knowledge or 
consent, Steichen accepted a settlement offer from State Farm 
in the amount of $8,627.57, signed a stipulation for dismissal of 
the lawsuit with prejudice, signed Fokken’s name and the name 
of Fokken’s ex-spouse on a release and trust agreement, and 
endorsed their names on the back of a settlement check issued 
by State Farm in the amount of $8,627.57. Fokken had not 
given Steichen permission or authority to settle the lawsuit or to 
sign his name on a settlement check or any other document. 
Fokken had not received any portion of the proceeds from the 
settlement check. 

Carlson’s affidavit stated that on December 22, 1997, he 
received a disciplinary complaint filed by Fokken complaining 
of Steichen’s conduct. Upon inquiry, Steichen told Carlson that 
the settlement proceeds had been deposited in Steichen’s trust 
account at the time of the settlement, that Steichen had retained 
said funds in his trust account, and that Steichen would provide 
Carlson with records regarding the trust account. On March 2, 
1998, Carlson was again informed that Steichen would forward 
his trust account records when they became available. Carlson 
then requested that Steichen fax to him Steichen’s most recent 
trust account monthly balance statement. 
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On March 3, 1998, Carlson received a document which 
showed that on January 31, Steichen’s trust account had a bal- 
ance of $84,740.74, and Carlson later received a document 
which showed that on September 2, 1997, the balance in 
Steichen’s trust account was $4,809.95. The documents show 
that Steichen has failed to properly account for the settlement 
proceeds that came into his possession in December 1996. 

On August 14, 1998, Steichen filed a voluntary surrender of 
his license to practice law. Therein, Steichen stated that a true 
and accurate copy of the application for temporary suspension 
was attached to his voluntary surrender and that he had 
reviewed the allegations contained within the application, 
together with the attached affidavits. Steichen stated that for 
purposes of this voluntary surrender of license, he did not desire 
to contest the allegations contained within the application for 
temporary suspension, nor the allegations contained in the affi- 
davits, and that he freely and voluntarily consented to the entry 
of an order of disbarment and waived his right to notice, appear- 
ance, or hearing prior to the entry of such an order. Steichen 
admitted that his conduct violated Canon 1, DR 1-102(A)(6), of 
the Code of Professional Responsibility, as adopted by the 
Nebraska Supreme Court: “A lawyer shall not: . . . (6) Engage 
in any other conduct that adversely reflects on his or her fitness 
to practice law.” , 

The court hereby accepts Steichen’s surrender of his license 
to practice law and orders him disbarred from the practice of 
law in the State of Nebraska, effective immediately. Steichen 
shall forthwith comply with Neb. Ct. R. of Discipline 16 (rev. 
1996), and upon failure to do so, he shall be subject to punish- 
ment for contempt of this court. 

JUDGMENT OF DISBARMENT. 

WRIGHT, J., not participating. 
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Filed September 25, 1998. No. S-97-090. 


1. Modification of Decree: Child Support: Appeal and Error. The modification of 
child support is an issue entrusted to the discretion of the trial court, and although 
reviewed de novo on the record, the decision of the trial court will be affirmed absent 
an abuse of discretion. 

2. Judges: Words and Phrases: Appeal and Error. A judicial abuse of discretion 
exists when a judge, within the effective limits of authorized judicial power, elects to 
act or refrain from action, but the selected option results in a decision which is unten- 
able and unfairly deprives a litigant of a substantial right or a just result in matters 
submitted for disposition through the judicial system. 

3. Child Support: Rules of the Supreme Court. Generally, child support payments 
should be set according to the Nebraska Child Support Guidelines, pursuant to Neb. 
Rev. Stat. § 42-364.16 (Reissue 1993). 

4. Child Support: Visitation. A custodial parent should not be ordered to pay child 
support to the noncustodial parent during periods of visitation with the noncustodial 
parent. 


Appeal from the District Court for Sarpy County: GeorGE A. 
THOMPSON, Judge. Affirmed as modified. 


Michael W. Heavey, P.C., for appellant. 


Kelle J. Westland, of Raynor, Rensch & Pfeiffer, on brief for 
appellee. 


CONNOLLY, GERRARD, STEPHAN, and McCCorMACK, JJ., and 
HANNON, Judge. 


McCormack, J. 
NATURE OF CASE 
This is an appeal from the decision of the district court for 
Sarpy County, Nebraska, on a petition to modify a decree of dis- 
solution as to custody and child support. We affirm as modified. 


BACKGROUND 
Appellant, John C. Bondi, was originally awarded the care, 
custody, and control of the minor child of the parties, Giovanni 
G. Bondi, born January 23, 1987, subject to the rights of rea- 
sonable visitation by appellee, Georgette Bondi. At the time of 
the original decree, appellee was ordered to pay child support of 
$50 per month due to the fact that reliable information was not 
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available as to appellee’s income. Appellant filed a motion to 
modify decree to increase appellee’s child support, alleging 
appellee now had a net income of $950 per month, and 
requested child support of $219 per month, plus 30 percent of 
the daycare expenses and nonreimbursed medical and dental 
expenses of the minor child. Appellee filed an answer, which 
was in the form of a general denial, and also a cross-petition, 
requesting that the care, custody, and control of the minor child 
be transferred to appellee and asking that appellant be ordered 
to pay child support to appellee. The trial court determined that 
the care, custody, and control of the minor child of the parties 
should remain with appellant, subject to reasonable visitation 
with appellee, which included summer visitation commencing 1 
week after the beginning of the summer break and terminating 
1 week before the conclusion of the summer break for the 
school which the minor child of the parties is attending, visita- 
tion every other Christmas vacation, and telephone visitation. 
Appellee was ordered to pay child support to appellant in the 
sum of $266 per month. The trial court further ordered that 
appellant, in the months of June, July, and August, should pay 
appellee child support of $488 per month. 


ASSIGNMENTS OF ERROR 

Appellant assigns as error that the trial court abused its dis- 
cretion when it (1) imposed a child support obligation upon the 
custodial parent in favor of the noncustodial parent during the 3 
months the child is visiting the noncustodial parent and (2) 
imposed a child support obligation upon the custodial parent, 
because such an imposition is a material and unjustified devia- 
tion from the Nebraska Child Support Guidelines. See Neb. 
Rev. Stat. § 42-364.16 (Reissue 1993). 


STANDARD OF REVIEW 

The modification of child support is an issue entrusted to the 
discretion of the trial court, and although reviewed de novo on 
the record, the decision of the trial court will be affirmed absent 
an abuse of discretion. Faaborg v. Faaborg, 254 Neb. 501, 576 
N.W.2d 826 (1998); Sabatka v. Sabatka, 245 Neb. 109, 511 
N.W.2d 107 (1994); State ex rel. Reitz v. Ringer, 244 Neb. 976, 
510 N.W.2d 294 (1994). 
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A judicial abuse of discretion exists when a judge, within the 
effective limits of authorized judicial power, elects to act or 
refrain from action, but the selected option results in a decision 
which is untenable and unfairly deprives a litigant of a substan- 
tial right or a just result in matters submitted for disposition 
through the judicial system. Hoshor v. Hoshor, 254 Neb. 743, 
580 N.W.2d 516 (1998); Smith v. Papio-Missouri River NRD, 
254 Neb. 405, 576 N.W.2d 797 (1998); Tyler v. Tyler, 253 Neb. 
209, 570 N.W.2d 317 (1997). 


ANALYSIS 

Generally, child support payments should be set according to 
the guidelines. § 42-364.16; Dike v. Dike, 245 Neb. 231, 512 
N.W.2d 363 (1994). Paragraph J of the guidelines provides in 
part that “[d]Juring visitation periods of 4 or more weeks, sup- 
port payments may ordinarily be reduced by 50 percent. An 
adjustment in child support may be made at the discretion of the 
court when visitation substantially exceeds alternating week- 
ends and holidays and 4 weeks in the summer.” There is no pro- 
vision in the guidelines requiring the custodial parent to pay to 
the noncustodial parent child support during periods of visita- 
tion with the noncustodial parent. 

In this instance, the trial court deviated from the guidelines. 
If paragraph J of the guidelines were followed, the obligation 
for child support of appellee could have been reduced during 
the period of summer visitation by 50 percent, to $133 per 
month, and appellant would not be required to pay any child 
support during this period. The question of payment of child 
support by the custodial parent to the noncustodial parent dur- 
ing periods of visitation presents a case of first impression, and 
we therefore look to other jurisdictions for guidance. 

In Avin v. Avin, 272 S.C. 514, 252 S.E.2d 888 (1979), the 
court reversed the provision of the trial court’s order directing 
the custodial father to pay child support to the noncustodial 
mother during periods of visitation. The court found that award- 
ing the noncustodial parent child support was not in accord with 
sound or prevailing policy. The court’s reasoning was as follows: 

We do not believe an award of child support under these 
circumstances to be in accord with sound or prevailing 
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policy, and we decline to approve it. The fixed obligation 
of the custodial parent to provide the necessities of life for 
his children is a continuing one and does not cease during 
the temporary absences of the children while on visitation. 
To require that he pay child support to the noncustodial 
parent during such temporary periods, in addition to main- 
taining at all times a permanent home for the children, is 
against the weight of reason. 
272 S.C. at 516, 252 S.E.2d at 889. 

The Court of Appeal of Louisiana has held that a custodial 
parent could not be obligated to pay a noncustodial parent a 
monthly sum to help cover expenses incurred while the child 
was visiting the noncustodial parent. Daigrepont v. Daigrepont, 
458 So. 2d 637 (La. App. 1984). In Daigrepont, the trial court 
awarded the husband sole custody of the parties’ child, subject 
to specified visitation rights of the wife. The trial court also 
ordered the husband to pay $125 per month to help cover the 
expenses incurred by the wife when the child was visiting her. 
The Daigrepont court held that the trial court clearly erred in 
ordering any child support payment to the noncustodial wife. 
The court reasoned as follows: 

We conclude that following separation or divorce where 
sole custody has been granted to one parent, such parent 
assumes the obligation to see to the support, maintenance 
and education of the children aided by monetary support 
from the non-custodial parent fixed in proportion to the 
needs of the children and the circumstances of the non- 
custodial parent. Since the custodial parent has the obliga- 
tion to see to the support, maintenance and education of 
the children the non-custodial parent is not entitled to any 
monetary assistance from the custodial parent even during 
periods of visitation. Such expenses as are incurred by the 
non-custodial parent during periods of visitation for food, 
lodging, etc., are obligations which the non-custodial par- 
ent assumes under his or her duty of mutual support. 

458 So. 2d at 638-39. 

We agree that a custodial parent should not be ordered to pay 
child support to the noncustodial parent during periods of visi- 
tation with the noncustodial parent. A custodial parent has 
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expenses related to the child or children that continue even 
when the child is visiting the noncustodial parent. This being 
so, a custodial parent should not be ordered to help offset the 
temporary expenses the noncustodial parent may incur while 
the child or children are visiting. 

Therefore, we hold that the trial court abused its discretion in 
this case by ordering the custodial parent to pay child support to 
the noncustodial parent during the periods of summer visitation. 


CONCLUSION 

We affirm the trial court’s decision that the care, custody, and 
control of the minor child remain with appellant; the visitation 
schedule in said order; and all provisions other than those con- 
tained in paragraphs 4 and 5 of said order. We modify the pro- 
visions of paragraphs 4 and 5 of said order to provide that dur- 
ing periods of summer visitation of the minor child with 
appellee, appellee shall pay child support to appellant of 50 per- 
cent of the regular child support, or $133 per month; that sum- 
mer visitation be defined as commencing 1 week after the 
beginning of the summer break and terminating 1 week before 
the conclusion of the summer break for the school which the 
minor child of the parties is attending; and that during said 
period of summer visitation appellant shall not be required to 
pay child support to appellee or otherwise. 

AFFIRMED AS MODIFIED. 
WuitE, C.J., and WRIGHT, J., not participating. 
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Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

___:____. In an appellate review, the grant of a motion for summary judgment may 
be affirmed on any ground available to the trial court, even if it is not the same rea- 
soning the trial court relied upon. 

Summary Judgment: Jurisdiction. A summary judgment motion based on juris- 
dictional grounds is treated as and serves the same purpose as a demurrer on juris- 
dictional grounds. 

Summary Judgment: Jurisdiction: Pleadings. A summary judgment motion based 
on a jurisdictional defect is treated the same as a demurrer based on a jurisdictional 
defect for purposes applying the rule regarding repleading. 

___; ___: __.. After a summary judgment motion on jurisdictional grounds has 
been granted, but where a reasonable possibility exists that the jurisdictional defect 
may be cured by amendment and a cause of action may be stated, denying the plain- 
tiff the opportunity to replead is an abuse of discretion. 

Labor and Labor Relations: Federal Acts: Actions: Presumptions. State causes 
of action are presumptively preempted if they concern conduct that is actually or 
arguably either prohibited or protected by the National Labor Relations Act. 

Labor and Labor Relations: Federal Acts: Actions. A state cause of action may be 
sustained if the behavior sought to be regulated is of only peripheral concern to fed- 
eral labor law or touches interesis deeply rooted in local feeling and responsibility. 
Labor and Labor Relations: Federal Acts. For a state to impinge on the area of 
labor combat designed to be free is quite as much an obstruction of federal policy as 
if the state were to declare picketing free for purposes or by methods which the 
National Labor Relations Act prohibits. 

Labor and Labor Relations: Employment Contracts. Employee handbooks, nules, 
and oral representations can be the bases for a contractual obligation with or without 
the existence of a collective bargaining agreement. 

Fraud: Proof. To recover in an action for fraud based on misrepresentation of a 
material fact, a plaintiff must prove that (1) the defendant represented a material fact; 
(2) the represented fact was untrue; (3) the defendant knew that the represented fact 
was untrue, recklessly made the representation as a positive assertion without knowl- 
edge concerning the truth of the representation, or made the representation negli- 
gently as the result of a lack of reasonable care in ascertaining the fact represented or 
in the absence of skill and competence required by a particular business or profes- 
sion; (4) the misrepresentation was made with the intention that the plaintiff would 
tely on it; (S) the plaintiff reasonably relied on the misrepresentation; and (6) as the 
result of such reliance, the plaintiff was damaged. 

Mental Distress: Proof. To recover for intentional infliction of emotional distress, 
the plaintiff must show that (1) there has been intentional or reckless conduct, (2) the 
conduct was so outrageous in character and so extreme in degree as to go beyond all 
possible bounds of decency and is to be regarded as atrocious and utterly intolerable 
in a civilized community, and (3) the conduct caused emotional distress so severe that 
no reasonable person should be expected to endure it. 
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Appeal from the District Court for Lancaster County: EARL J. 
WittHoFF, Judge. Reversed and remanded. 


Alan L. Plessman and Susan I. Strong, of Plessman Law 
Offices, for appellants. 


Joseph S. Turner, of Seyfarth, Shaw, Fairweather & 
Geraldson, and Douglas J. Peterson, of Knudsen, Berkheimer, 
Richardson & Endacott, for appellee. 


WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD, and 
McCorMack, JJ., and HASTINGS, C.J., Retired. 


PER CURIAM. 

This case involves a consolidated lawsuit brought by 14 for- 
mer AS Mid-America, Inc., employees as a result of a labor 
strike that occurred at the AS Mid-America printing plant 
located in Lincoln, Nebraska. The question presented is 
whether these 14 nonunion employees’ various breach of con- 
tract claims, fraudulent misrepresentation claims, and inten- 
tional infliction of emotional distress claims are preempted by 
either § 301 of the Labor Management Relations Act (LMRA), 
codified at 29 U.S.C. § 171 et seq. (1994), or the National Labor 
Relations Act (NLRA), 29 U.S.C. § 157 et seq. (1994). 

On January 18, 1994, 10 of the 14 appellants filed suit 
against AS Mid-America in the Lancaster County District 
Court. Appellants subsequently amended their petitions on 
December 11, 1995, adding four additional appellants. The 14 
appellants are Dene Dixon, Larry Masters, Michael Riggs, 
Brian Faust, Ralph Chloupek, Jeffrey Reedy, Michael Werger, 
Raymond Thomason, Kenneth Chlioupek, Paul Rada, Jerry 
Study, Kent Watson, Jr., Earl Foreman, and Lynn Dowding. 
Appellants’ second amended petitions sought damages against 
AS Mid-America for the company’s alleged breach of a third- 
party beneficiary contract, breach of an oral contract, breach of 
an implied unilateral contract, fraudulent misrepresentation, 
and intentional infliction of emotional distress. 

On January 9, 1996, AS Mid-America denied the allegations 
therein, contending that appellants’ claims were preempted by 
the NLRA, preempted by § 301 of the LMRA, barred by the 


326 255 NEBRASKA REPORTS 


applicable statute of limitations, barred for failure to exhaust 
administrative remedies, and improperly joined. On May 28, 
AS Mid-America filed a motion for summary judgment based 
on these same allegations, generally claiming that there was no 
genuine issue as to any material fact. On January 30, 1997, the 
district court granted AS Mid-America’s motion for summary 
judgment, finding that appellants’ claims were preempted by 
the NLRA. Appellants filed an appeal in the Nebraska Court of 
Appeals on February 18, and we removed the case to our docket 
pursuant to our power to regulate the caseloads of the Court of 
Appeals and this court. See Neb. Rev. Stat. § 24-1106(3) 
(Reissue 1995). 

Appellants’ sole assignment of error is that the Lancaster 
County District Court erred in sustaining AS Mid-America’s 
motion for summary judgment, finding appellants’ causes of 
action preempted by the NLRA. 

Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. Houghton v. Big Red Keno, 254 Neb. 81, 574 N.W.2d 494 
(1998); Barnett v. Peters, 254 Neb. 74, 574 N.W.2d 487 (1998). 
On a motion for summary judgment, the question is not how a 
factual issue is to be decided, but whether any real issue of 
material fact exists. Darrah v. Bryan Memorial Hosp., 253 Neb. 
710, 571 N.W.2d 783 (1998); Gans v. Parkview Plaza Partnership, 
253 Neb. 373, 571 N.W.2d 261 (1997). In reviewing a summary 
judgment, an appellate court views the evidence in a light most 
favorable to the party against whom the judgment is granted and 
gives such party the benefit of all reasonable inferences 
deducible from the evidence. Barnett v. Peters, supra; Chalupa 
v. Chalupa, 254 Neb. 59, 574 N.W.2d 509 (1998). In an appel- 
late review, the grant of a motion for summary judgment may 
be affirmed on any ground available to the trial court, even if it 
is not the same reasoning the trial court relied upon. Logan 
Ranch v. Farm Credit Bank, 238 Neb. 814, 472 N.W.2d 704 
(1991). See, also, Gustin v. Scheele, 250 Neb. 269, 549 N.W.2d 
135 (1996); Crystal Clear Optical v. Silver, 247 Neb. 981, 531 
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N.W.2d 535 (1995); Wymore v. Wymore, 239 Neb. 940, 479 
N.W.2d 778 (1992). 

A summary judgment motion based on jurisdictional grounds 
is treated as and serves the same purpose as a demurrer On juris- 
dictional grounds. Concerned Citizens v. Department of 
Environ. Contr., 244 Neb. 152, 505 N.W.2d 654 (1993); Kerndt 
v. Ronan, 236 Neb. 26, 458 N.W.2d 466 (1990); Nelson v. Sioux 
City Boat Club, 216 Neb. 484, 344 N.W.2d 634 (1984). A sum- 
mary judgment motion based on a jurisdictional defect is 
treated the same as a demurrer based on a jurisdictional defect 
for purposes applying the rule regarding repleading. Concerned 
Citizens v. Department of Environ. Contr., supra. Consequently, 
after a summary judgment motion on jurisdictional grounds has 
been granted, but where a reasonable possibility exists that the 
jurisdictional defect may be cured by amendment and a cause of 
action may be stated, denying the plaintiff the opportunity to 
replead is an abuse of discretion. Jd. 

Resolving every controverted fact in favor of appellants and 
affording them the benefit of every reasonable inference 
deducible from the evidence, we note the following is dis- 
closed: This suit arose out of a labor strike that occurred on 
April 27, 1993, at AS Mid-America’s commercial printing plant 
located in Lincoln, Nebraska. Before the strike, the Lincoln 
plant was unionized and operated under a collective bargaining 
agreement (CBA) between AS Mid-America and the Graphic 
Communi-cations International Union, Local Nos. 520 and 221, 
and the International Association of Machinists Union, Local 
No. 31. In March 1993, the CBA was to be renewed and nego- 
tiations were under way. However, when negotiations broke 
down and new collective bargaining terms failed to be estab- 
lished, the CBA expired and a strike ensued. On April 27, the 
690 unionized employees went on strike. As a consequence, no 
CBA was in effect at the AS Mid-America plant as of April 27. 

To continue operations, AS Mid-America needed workers to 
fill the vacancies created by the strike. AS Mid-America 
decided to hire permanent replacement workers and to urge reg- 
ular, prestrike (crossover) employees to cross picket lines and 
continue working. Many people, including appellants, applied 
to fill the vacant job positions created by the ensuing strike. To 
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encourage people to accept these positions and continue work- 
ing after the strike, AS Mid-America orally promised each indi- 
vidual applicant that they would have a permanent job, that they 
could work at AS Mid-America for as long as they wanted, and 
that they would be able to work in an environment free from 
harassment and intimidation if and when the strikers returned. 

AS Mid-America eventually hired approximately 46 perma- 
nent replacement workers, and approximately 83 employees 
abandoned the strike and returned to work as crossover employ- 
ees. Appellants include 13 permanent replacement workers and 
1 crossover worker. 

Upon hiring, each new employee was given a copy of AS 
Mid-America’s “Rules of Conduct” and was asked to sign an 
“Employee Acknowledgment Receipt” form. The form stated 
that the employee had read, understood, and agreed to abide by 
the rules of conduct. The rules of conduct addressed three lev- 
els of employee misconduct and the respective consequences. 
The rules specifically discussed intolerable violations, warrant- 
ing immediate suspension awaiting discharge; major violations, 
warranting suspension; and minor violations, warranting a writ- 
ten warning on the first violation, suspension on the second vio- 
lation, and suspension awaiting discharge on the third violation. 

On May 13, 1993, AS Mid-America and the unions settled 
the dispute and ended the strike. As part of the settlement, the 
unions signed a strike settlement agreement entitled “Return to 
Work Resolution” and began the process of ratifying new 
CBAs. The return to work resolution effectively terminated the 
strike and provided mechanisms designed to “return Company 
operations to normal.” The return to work resolution contained 
a promise from AS Mid-America and the unions, essentially 
summarizing the prior oral promises made to each individual 
employee that he or she could stay at AS Mid-America as long 
as he or she wanted and that the company would protect them 
from discrimination and harassment. The provision in the retumn 
to work resolution specifically stated that “[t]here shall be no 
intimidation, discrimination, or harassment because of any per- 
son’s participation or non-participation in the strike.” 

A new CBA was signed on September 20, 1993, and became 
retroactively effective on May 13, 1993. 
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The strikers returned to work on May 14, 1993. As the 
employees entered the AS Mid-America plant, the company 
distributed a letter to all employees, signed by Dennis Hiser, AS 
Mid-America’s division director, summarizing the prior oral 
promises made to the permanent replacement and crossover 
workers. The letter reiterated the oral promises, couching the 
promises in terms of the return to work resolution. The letter 
provided, in pertinent part: 

The Return to Work Resolution also contains a commit- 
ment from both the Company and the Unions that “there 
shall be no intimidation, discrimination, or harassment 
because of any person’s participation or non-participation 
in the strike.” ... Management of the Company will be 
closely monitoring the behavior of all employees to make 
sure that this provision is enforced. Any intimidation, dis- 
crimination, or harassment which does occur will be dealt 
with swiftly, and those individuals responsible will be sub- 
ject to appropriate discipline. 

That same day, AS Mid-America also held various employee 
meetings throughout the plant. At these meetings, the’ com- 
pany’s division director and other management officials again 
summarized the oral promises that were previously made to the 
permanent replacement and crossover workers during the initial 
hiring stage (now also contained in the return to work resolu- 
tion) and specifically told all employees that there would be no 
intimidation, discrimination, or harassment of any employees 
and that those guilty of such harassment would be strictly dis- 
ciplined. The employees were told to report any such intimida- 
tion, discrimination, or harassment directly to their supervisors. 

Despite AS Mid-America’s initial oral promises to the per- 
manent replacement and crossover workers, the inclusion of the 
oral promises in the return to work resolution, and the Hiser let- 
ter, union employees conducted a campaign of harassment and 
intimidation against the permanent replacement and crossover 
workers. The discrimination and intimidation included various 
forms of verbal, physical, and psychological harassment inside 
the plant during working hours and also outside the plant after 
working hours. The harassment included, but was not limited to, 
nonunion members’ being followed home after work by union 
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members, name calling, physical threats, union members’ plac- 
ing threatening telephone calls to the homes of nonunion mem- 
bers, various forms of property damage, and in one extreme sit- 
uation, a nonunion employee’s having dog feces spread on the 
clothes in his locker. 

The harassment and intimidation became so intense that sev- 
eral appellants attempted to speak with union officials to seek 
union membership. These appellants thought that becoming 
members of the union might alleviate some of the harassment. 
Such attempts were useless. Union officials either refused to 
talk to the employee or told the inquiring employee that union 
membership was out of the question. 

As a result of the harassment, 12 of the 14 appellants quit 
their jobs and allege they were constructively discharged. Of the 
two other employees, one was discharged for alleged unsatis- 
factory work performance and the other was laid off allegedly 
because of downsizing in the work force. 

Based on these events, appellants filed suit against AS Mid- 
America and alleged five separate causes of action. First, appel- 
lants claim AS Mid-America breached the terms of the return to 
work resolution. Appellants claim damages under this contract 
via third-party beneficiary law. Second, appellants claim AS 
Mid-America breached the terms of the rules of conduct. Third, 
appellants claim AS Mid-America breached a unilateral contract 
which was formed when AS Mid-America distributed the Hiser 
letter to all employees. Fourth, appellants claim AS Mid- 
America committed fraudulent misrepresentation when the 
company, intending to deceive prospective employees, made 
specific promises regarding job security and permanency that 
the company knew to be false. Fifth, appellants contend AS 
Mid-America caused intentional infliction of emotional distress 
by either permitting or passively condoning the union employ- 
ees’ verbal, physical, and psychological harassment, intimida- 
tion, and discrimination of the permanent replacement and 
crossover workers. The second amended petition also discloses 
that appellants seem to rely on the oral contract formed during 
the initial hiring stage, when company representatives promised 
each individual employee that the job was permanent and that no 
discrimination or harassment would occur if the strikers returned. 
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We will initially address the viability of the oral contract 
allegedly formed during the initial hiring stages. This cause of 
action appears on the face of the second amended petition but is 
not specifically relied upon as a distinct cause of action. The 
law is clear that a summary judgment motion based on a juris- 
dictional defect is treated the same as a demurrer based on a 
jurisdictional defect for purposes of applying the rule regarding 
repleading. Concerned Citizens vy. Department of Environ. 
Contr., 244 Neb. 152, 505 N.W.2d 654 (1993). Consequently, 
after a summary judgment motion on jurisdictional grounds has 
been granted, but where there is a reasonable possibility that the 
jurisdictional defect may be cured by amendment and a cause of 
action may be stated, denying the plaintiff the opportunity to 
replead is an abuse of discretion. Jd. As AS Mid-America’s 
motion for summary judgment was granted on jurisdictional 
grounds, we must first determine whether appellants could 
replead their second amended petitions and specifically state a 
cause of action for breach of the oral contract formed during the 
initial hiring stages. 

Before addressing the merits of the alleged oral contract 
claim, we must initially determine whether appellants’ cause of 
action based on the oral contract could be preempted under the 
NLRA. Under the NLRA, there are two doctrines for determin- 
ing whether state regulations or causes of action are preempted. 
The first, articulated in San Diego Unions v. Garmon, 359 U.S. 
236, 79 S. Ct. 773, 3 L. Ed. 2d 775 (1959), provides that state 
causes of action are presumptively preempted if they concern 
conduct that is actually or arguably either prohibited or pro- 
tected by the NLRA. In Garmon, the Supreme Court stated that 
a state cause of action may, however, be sustained if the behav- 
ior sought to be regulated is of only peripheral concern to fed- 
eral labor law or touches interests deeply rooted in local feeling 
and responsibility. See, e.g., Sears, Roebuck & Co. v. Carpenters, 
436 U.S. 180, 98 S. Ct. 1745, 56 L. Ed. 2d 209 (1978); Farmer 
v. Carpenters, 430 U.S. 290, 97 S. Ct. 1056, 51 L. Ed. 2d 338 
(1977); Linn v. Plant Guard Workers, 383 U.S. 53, 86 S. Ct. 
657, 15 L. Ed. 2d 582 (1966). The Court in Garmon stated that 
in such cases, the state’s interest in controlling or remedying the 
effects of the conduct is balanced against both the interference 
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with the NLRA’s ability to adjudicate controversies committed 
to the National Labor Relations Board (NLRB) by the NLRA 
and the risk that the state will sanction the conduct that the 
NLRA protects. 

The second preemption doctrine, set forth in Machinists v. 
Wisconsin Emp. Rel. Comm'n, 427 U.S. 132, 96S. Ct. 2548, 49 
L. Ed. 2d 396 (1976), proscribes state regulations and state law 
causes of action which concern conduct that Congress intended 
to be unregulated and that was to remain a part of the self-help 
remedies left to the combatants in labor disputes. In Machinists, 
the Court stated that the crucial inquiry is whether Congress 
intended the conduct involved to be unregulated because the 
conduct should be left to be controlled by the free play of eco- 
nomic forces. The Court reasoned that “ ‘[fJor a state to impinge 
on the area of labor combat designed to be free is quite as much 
an obstruction of federal policy as if the state were to declare 
picketing free for purposes or by methods which the federal Act 
prohibits.’” 427 U.S. at 144 (quoting Garner v. Teamsters 
Union, 346 U.S. 485, 74 S. Ct. 161, 98 L. Ed. 228 (1953)). The 
Court determined that the crucial inquiry is whether the exer- 
cise of state power to curtail or prohibit self-help mechanisms 
will frustrate the implementation of the NLRA’s processes. 

In resolving this issue, we find guidance from the Supreme 
Court’s holding in Belknap, Inc. v. Hale, 463 U.S. 491, 103 S. 
Ct. 3172, 77 L. Ed. 2d 798 (1983). In Belknap, Inc., the U.S. 
Supreme Court addressed the question of whether the NLRA 
preempted a misrepresentation and breach of contract action 
brought against an employer, in state court, by strike replace- 
ment workers who were displaced by reinstated strikers after 
they had been offered and had accepted jobs on a permanent 
basis, and had been assured they would not be fired to accom- 
modate returning strikers. 

Belknap, Inc., was a corporation selling hardware products 
and building materials. A bargaining unit consisting of all of 
Belknap’s warehouse and maintenance employees selected the 
International Brotherhood of Teamsters as their collective bar- 
gaining representative. In 1975, the union and Belknap entered 
into an agreement which was scheduled to expire on January 
31, 1978. Negotiations were under way to renew the CBA but, 
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shortly before the expiration of the agreement, an impasse 
occurred. As a result, on February 1, approximately 400 union 
employees went on strike. 

To continue operating, Belknap granted a wage increase for 
those union employees who stayed on the job and, in addition, 
placed an advertisement in the local newspaper seeking appli- 
cants to “ ‘permanently replace striking warehouse and mainte- 
nance employees.’” 463 U.S. at 494. After each replacement 
worker was hired, Belknap presented to the replacement worker 
the following statement for his or her signature: “‘ ‘I, the under- 
signed, acknowledge and agree that I as of this date have been 
employed by Belknap, Inc. at its Louisville, Kentucky, facility 
as a regular full time permanent replacement to permanently 
replace in the job classification of oe 
463 USS. at 494-95, 

On March 7, 1978, the union filed unfair labor practice 
charges against Belknap. The charge was based on the wage 
increase granted by Belknap. On April 4, the company dis- 
tributed a letter which stated, in pertinent part: 

““TO ALL PERMANENT REPLACEMENT 
EMPLOYEES 


“We recognize that many of you continue to be con- 
cerned about your status as an employee. The Company’s 
position on this matter has not changed nor do we expect 
it to change. You will continue to be permanent replace- 
ment employees so long as you conduct yourselves in 
accordance with the policies and practices that are in 
effect here at Belknap. 


“We continue to meet and negotiate in good faith with 
the Union. It is our hope and desire that a mutually accept- 
able agreement can be reached in the near future. 
However, we have made it clear to the Union that we have 
no intention of getting rid of the permanent replacement 
employees just in order to provide jobs for the replaced 
strikers if and when the Union calls off the strike.’ ” 

463 U.S. at 495. 
On April 27, 1978, the regional director of the NLRB also 
“Gssued a complaint against Belknap, asserting that the wage 
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increase violated §§ 8(a)(1), 8(a)(3), and 8(a)(5) of the 
[NLRA].” Jd. Also on April 27, company officials again 
addressed the strike replacement workers and stated: 
“*We want to make it perfectly clear, once again, that 
there will be no change in your employment status as a 
result of the charge by the National Labor Relations 
Board, which has been reported in this week’s newspapers. 
***We do not believe there is any substance to the charge 
and we feel confident we can prove in the courts satisfac- 
tion that our intent and actions are completely within the 
law.’” 
Belknap, Inc. v. Hale, 463 U.S. 491, 496, 103 S. Ct. 3172, 77 L. 
Ed. 2d 798 (1983). 

A hearing on the unfair labor practice charges was scheduled 
for July 19, 1978. At the hearing, the regional director explained 
that if a settlement agreement could be reached, he would with- 
draw the unfair labor practice charges. During these discus- 
sions, the parties made various concessions, leaving one major 
issue unresolved, the recall of the striking employees. The par- 
ties finally agreed that the company would reinstate 35 strikers 
per week. The settlement agreement was then reduced to writ- 
ing. Belknap proceeded to lay off the replacement workers to 
make room for the returning strikers. 

The replacement workers sued Belknap in state court for 
misrepresentation and breach of contract. Belknap, after unsuc- 
cessfully seeking to remove the suit to federal court, moved for 
summary judgment on the ground that the replacement workers’ 
causes of action were preempted by the NLRA. The trial court 
agreed and granted summary judgment. The Kentucky Court of 
Appeals reversed the trial court’s order, concluding the suit was 
not preempted because the contract and misrepresentation 
claims were of only peripheral concern to the NLRA and were 
not deeply rooted in local law. The Kentucky Supreme Court 
granted discretionary review, but later vacated its order. The 
U.S. Supreme Court granted Belknap’s petition for certiorari 
and affirmed the Kentucky Court of Appeals’ decision. 

The Court initially conducted an overview of the preemption 
doctrines articulated in San Diego Unions v. Garmon, 359 U.S. 
236, 79 S. Ct. 773, 3 L. Ed. 2d 775 (1959), and Machinists v. 
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Wisconsin Emp. Rel. Comm’n, 427 U.S. 132, 96 S. Ct. 2548, 49 
L. Ed. 2d 396 (1976). The Court then proceeded to determine 
whether the misrepresentation or breach of contract claims were 
preempted under Machinists. In so doing, the Court considered 
whether allowing such suits to proceed in state court would dis- 
rupt the delicate balance of forces established by federal law. 
The Court rejected this suggestion and noted that to allow an 
employer’s otherwise valid promise of permanent employment 
to be nullified by federal law and to deny an otherwise valid 
contract claim would make little or no sense. The Court specif- 
ically stated that when an employer attempts to exercise the 
privilege of hiring permanent replacement workers by telling 
them that 
they will not be discharged to make room for returning 
strikers, it surely does not follow that the employer’s oth- 
erwise valid promises of permanent employment are nulli- 
fied by federal law and its otherwise actionable misrepre- 
sentations may not be pursued. . . . We find unacceptable 
the notion that the federal law on the one hand insists on 
promises of permanent employment if the employer antic- 
ipates keeping the replacements in preference to returning 
strikers, but on the other hand forecloses damages suits for 
the employer’s breach of these very promises. 
463 U.S. at 500. 

The Court in Belknap, Inc., then stated that holding that fed- 
eral law intends to leave employers and unions free to use their 
economic weapons against one another is one thing, but holding 
that either the employer or the union is also free to injure inno- 
cent third parties without regard to the normal rules of law gov- 
erning those relationships is quite another. 

The Court also discarded the claim that such suits will inter- 
fere with the asserted policy of the NLRA. The Court stated that 
such a suggestion “is just another way of asserting that the 
employer need not answer for its repeated assurances of perma- 
nent employment or for its otherwise actionable misrepresenta- 
tions to secure permanent replacements.” 463 U.S. at 501. The 
Court concluded that the misrepresentation and breach of con- 
tract actions were not preempted under Machinists because 
Congress did not intend such conduct to be unregulated and that 
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permitting such actions to proceed in state court would not sub- 
stantially impair the self-help remedies left to combatants in 
labor disputes. 

The Court in Belknap, Inc., then turned to determining 
whether the claims should be preempted by Garmon. The Court 
began by stating that under the Garmon preemption doctrine, a 
state may regulate conduct that is of only peripheral concern to 
the NLRA or that is so deeply rooted in local law that the courts 
should not assume Congress intended to preempt the applica- 
tion of state law. The Court then discussed prior Supreme Court 
precedent where the Court determined that the state law cause 
of action was not preempted by federal labor law. The Court 
discussed the holdings in Linn v. Plant Guard Workers, 383 U.S. 
53, 86 S. Ct. 657, 15 L. Ed. 2d 582 (1966) (state cause of action 
for false and malicious statements); Farmer v. Carpenters, 430 
U.S. 290, 97 S. Ct. 1056, 51 L. Ed. 2d 338 (1977) (state cause 
of action for intentional infliction of emotional distress); and 
Sears, Roebuck & Co. v. Carpenters, 436 U.S. 180, 98 S. Ct. 
1745, 56 L. Ed. 2d 209 (1978) (state cause of action for tres- 
pass). From these cases, the Court determined that the critical 
inquiry was whether the conduct at issue or the controversy pre- 
sented was identical to that which could be presented to the 
NLRB. In the prior cases, the Court in Belknap, Inc., stated the 
controversies could not be called identical because the facts and 
issues to be addressed in state court would not be the same as 
those examined in an NLRB action. The Court determined that 
the facts and issues presented by the misrepresentation and 
breach of contract actions in the case at bar would also not be 
identical to an NLRB action, and specifically stated that 
whether the strike was an unfair labor practice strike and 
whether the offer made to replacement workers was the kind of 
offer forbidden during such a dispute were matters for the 
NLRB. The Court stated, however, that the focus of these deter- 
minations would be on whether the rights of the strikers were 
being infringed upon, and determined that neither controversy 
would have anything in common with the question of whether 
Belknap made misrepresentations to replacement workers that 
were actionable under state law—the NLRB would be con- 
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cerned with the impact on the strikers, not with whether the 
employer deceived the replacement workers. 

The Court additionally noted that state courts clearly have a 
substantial interest in protecting their citizens from misrepre- 
sentations causing grievous harm. The Court noted that the 
injury remedied by state law has no relevance to the NLRB’s 
function, as the NLRB cannot award damages, impose penal- 
ties, or provide any other relief. It therefore concluded that the 
causes of action were not preempted because maintaining a 
misrepresentation action would not interfere with the NLRB’s 
determination of matters within its jurisdiction and that such an 
action is of no more than peripheral concern to the NRLB and 
the federal labor law. Belknap, Inc. v. Hale, 463 U.S. 491, 103 
S. Ct. 3172, 77 L. Ed. 2d 798 (1983). 

Considering the Supreme Court’s holding in Belknap, Inc., 
we find that appellants’ cause of action based on the alleged oral 
contract is preempted by the NLRA. While the facts of Belknap, 
Inc., seem to suggest that the breach of contract claim would 
not be preempted, we find the facts in Belknap, Inc., distin- 
guishable from those in the case at bar. In Belknap, Inc., the 
employer promised the replacement workers nothing more than 
permanent employment. In the instant case, AS Mid-America 
promised the replacement workers not only permanent employ- 
ment, but also protection from harassment, discrimination, and 
intimidation. These promises of harassment-free employment 
were made by AS Mid-America officials. The failure to fulfill 
these promises and/or the condonation of the acts committed by 
the union employees is actually or arguably prohibited by the 
NLRA. San Diego Unions v. Garmon, 359 U.S. 236, 79 S. Ct. 773, 
3 L. Ed. 2d 775 (1959). See, also, Newport News Shipbuilding & 
Dry Dock Company, 236 NLRB 1499, 1508-09 (1978) (holding 
that “[b]y acquiescing in, condoning, ratifying, and failing to 
resist the illegal acts and conduct of the [union], Respondent 
Employer has contributed assistance and support to [the union], 
and thereby engaged in, and is engaging in, unfair labor prac- 
tices within the meaning of Section 8(a)(2) of the [NLRA]”); 
Brewton Fashions, Inc., a Division of Judy Bond, 145 NLRB 99, 
127 (1963) (holding that “[tJhe [NLRA] imposes an affirmative 
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duty upon an employer to insure that his obligation to maintain 
discipline in the plant and to provide his employees with the 
opportunity to work without interference from their coworkers, 
is not delegated or surrendered to any union or antiunion group, 
and an employer who acquiesces in the exclusion of employees 
from his plant by such a group will be. regarded as having dis- 
criminated against the excluded employees in violation of 
Section 8(a)(3)”). As a consequence, such conduct and/or fail- 
ure to act is not merely a peripheral concern to federal labor 
law, but, rather, is so inextricably intertwined with federal labor 
law that to do other than preempt appellants’ alleged breach of 
contract claims would obfuscate the NLRB’s ability to adjudi- 
cate controversies committed to the NLRB by the NLRA. 
Moreover, the conduct at issue and the controversy presented is 
identical to that which would be presented to the NLRB. The 
conduct attributed by appellants to AS Mid-America—the fail- 
ure to protect its employees from harassment—would be, if 
proved, both a breach of the putative oral contract and a viola- 
tion of federal labor law. Therefore, the focus of the state law 
breach of contract action and NLRB determinations would be 
the same—whether AS Mid-America acted or failed to act such 
that its replacement workers were subjected to harassment. We 
find that appellants’ alleged oral contract claims are preempted 
by the NLRA. 

Considering our standard of review in cases where summary 
judgment was granted based on a jurisdictional defect, we find 
the district court did not abuse its discretion in denying appel- 
lants the opportunity to replead. As demonstrated above, appel- 
lants’ breach of contract claim is preempted by the NLRA. We 
find that the district court was correct in granting summary 
judgment regarding this issue and in denying appellants the 
opportunity to replead. 

We will now address the first cause of action stated in appel- 
lants’ second amended petition. Appellants claim the statements 
contained in the return to work resolution, that there shall be no 
harassment or intimidation, created a contract between the 
unions and AS Mid-America which appellants are entitled to 
benefit from as third-party beneficiaries. AS Mid-America 
responds by claiming that the return to work resolution is a con- 
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tract within the purview of § 301 and is therefore preempted. 
The question then becomes whether the return to work resolu- 
tion is a contract within the meaning of § 301. This question 
was addressed and resolved by the U.S. Supreme Court in Allis- 
Chalmers Corp. v. Lueck, 471 U.S. 202, 105 S. Ct. 1904, 85 L. 
Ed. 2d 206 (1985), and Retail Clerks v. Lion Dry Goods, 369 
U.S. 17, 82 S. Ct. 541, 7 L. Ed. 2d 503 (1962). 

In Allis-Chalmers Corp., the Court recognized that the pre- 
emptive force of § 301 cannot be limited to only the terms of 
CBAs. The Court stated that “[iJf the policies that animate 
§ 301 are to be given their proper range . . . the pre-emptive 
effect of § 301 must extend beyond suits alleging contract vio- 
lations.” Allis-Chalmers Corp., 471 U.S. at 210. The Court went 
on to state: 

The interests in interpretive uniformity and predictability 
that require that labor-contract disputes be resolved by ref- 
erence to federal law also require that the meaning given a 
contract phrase or term be subject to uniform federal inter- 
pretation. Thus, questions relating to what the parties to a 
labor agreement agreed, and what legal consequences were 
intended to flow from breaches of that agreement, must be 
resolved by reference to uniform federal law, whether such 
questions arise in the context of a suit for breach of con- 
tract or in a suit alleging liability in tort. Any other result 
would elevate form over substance and allow parties to 
evade the requirements of § 301 by relabeling their con- 
tract claims as claims for tortious breach of contract. 
Allis-Chalmers Corp., 471 U.S. at 211. From the Supreme 
Court’s holding, we determine that § 301 does not apply only to 
CBAs, or those agreements arrived at through the collective bar- 
gaining process. 

In Retail Clerks v. Lion Dry Goods, supra, the Supreme 
Court addressed a similar issue as in the present case. In Lion 
Dry Goods, a labor strike erupted when negotiations for the 
renewal of a new CBA ended in an impasse. Negotiation and 
mediation subsequently proceeded, ultimately resulting in a 
strike settlement agreement containing various provisions 
intended to facilitate returning the strikers to work. In particu- 
lar, the strike settlement agreement contained a provision which 
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stated, in pertinent part, that “[n]o employee will be discrimi- 
nated against, by reason of Union activities, membership or 
non-membership.” 369 U.S. at 21 n.4. Other provisions in the 
strike settlement agreement addressed, but were not limited to, 
seniority, reinstatement, wage and hour schedules, working 
conditions, union membership, and other benefits. The strike 
settlement agreement was essentially “ ‘the basis on which the 
heretofore existing dispute . . . [wa]s to be fully and finally 
resolved.’” 369 U.S. at 22. After negotiating these provisions 
and agreeing to the reciprocal promises contained therein, the 
strike settlement agreement was agreed upon and the labor dis- 
pute was terminated. A few months later, however, a new dis- 
pute arose, precipitating an appeal to the U.S. Supreme Court. 
The issue on appeal was whether the strike settlement agree- 
ment was a contract within the purview of § 301. In resolving 
this issue, the Court in Lion Dry Goods began by noting that 
both the U.S. District Court and the U.S. Court of Appeals for 
the Sixth Circuit viewed the crucial question as whether the 
strike settlement agreement constituted a contract contemplated 
by § 301. The Supreme Court read the lower courts’ rulings as 
basically holding that there are only certain kinds of contracts 
within the purview of § 301 and that the strike settlement agree- 
ment was not one of them. The Court read the lower courts’ 
holdings as meaning that to be within § 301, contracts must 
either be collective bargaining agreements or agreements 
arrived at through the collective bargaining process. The Court 
rejected this interpretation of § 30! and specifically stated that 
the plain words of the statute negated such a narrow construc- 
tion. Retail Clerks v. Lion Dry Goods, 369 U.S. 17, 82 S. Ct. 
541, 7 L. Ed. 2d 503 (1962). The Court determined that the pur- 
pose of § 301 would be defeated if such contracts were excluded 
from those cognizable under § 301. Jd. The Court explained that 
if these types of agreements were determined to be unenforce- 
able under § 301, labor relations would suffer and the ultimate 
goal of minimizing disruption of interstate commerce would be 
made more difficult. The Court noted that “[i]t is no answer that 
in a particular case the agreement might be enforceable in state 
courts: a main goal of § 301 was precisely to end ‘checkerboard 
jurisdiction.’ ” 369 U.S. at 27. The Court concluded that it need 
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not decide whether the strike settlement agreement is a collec- 
tive bargaining agreement, but, rather, it is enough that the strike 
settlement agreement is an agreement between employers and 
unions significant to industrial peace. The Court ruled that the 
strike settlement agreement was within the purview of § 301 
because the agreement was created as a means to facilitate and 
regulate industrial peace, i.e., to terminate the labor strike and 
the picketing, and to return the strikers to their jobs. 

The Supreme Court’s holding in Lion Dry Goods controls. In 
the instant case, as in Lion Dry Goods, a labor strike ensued and 
a mutual agreement was reached, intending to return working 
conditions to normal. As in Lion Dry Goods, the return to work 
resolution was a mutual agreement that AS Mid-America and 
union members negotiated and agreed upon, which essentially 
ended the strike and returned working conditions to normal. Just 
as in Lion Dry Goods, the return to work resolution addressed 
several issues significant to reestablishing and maintaining 
industrial peace, such as seniority, job classification, and job 
placement. The return to work resolution also provided mecha- 
nisms for resolving a number of other issues, such as layoffs, 
overtime, vacations, grievance procedures, and shift bumping. 

We believe that the return to work resolution, just as the 
strike settlement agreement in Lion Dry Goods, falls within the 
purview of § 301. The return to work resolution was an agree- 
ment between the unions and AS Mid-America and was signif- 
icant to maintaining industrial peace. The return to work reso- 
lution was mutually agreed upon with the intentions of ending 
the strike and returning working conditions to normal. As the 
return to work resolution resolved a labor controversy and arose 
out of the employment relationship, the return to work resolu- 
tion plainly falls within the ambit of § 301. As such, any 
reliance by appellants upon the return to work resolution, 
directly or via third-party beneficiary rights, is preempted by 
federal labor law. We therefore find that appellants’ claims 
based on the return to work resolution are preempted by § 301 
of the LMRA and need not be analyzed. 

Appellants’ second cause of action is based on an implied 
contract premised on AS Mid-America’s rules of conduct. 
Appellants claim that by issuing each new employee a copy of 
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the rules of conduct upon hiring, AS Mid-America entered into 
an implied contract whereby the company agreed to enforce the 
rules of conduct. Appellants claim AS Mid-America breached 
this implied contract by failing to discipline other employees in 
accordance with the rules and by permitting the returning strik- 
ers to conduct a campaign of harassment against appellants. AS 
Mid-America responds by claiming that the rules of conduct 
constitute part of the terms and conditions of employment at AS 
Mid-America. AS Mid-America argues that the application of 
the rules of conduct are subject to challenge through the 
grievance procedure contained in the CBA and, as such, are pre- 
empted by § 301. 

As discussed above, the rules of conduct address three levels 
of employee misconduct: intolerable violations, major viola- 
tions, and minor violations, each having different punishable 
offenses and degrees of punishment. Each new employee was 
given a copy of the rules upon hiring, along with an “Employee 
Acknowledgment Receipt” form, which indicated the employee 
had read and understood the rules. AS Mid-America argues the 
rules of conduct are part and parcel of the CBA and, in tum, any 
claim based on the rules is preempted by § 301. 

The record discloses that at the time the rules were issued to 
these new employees, no CBA was in effect. A strike had 
erupted, and the CBA failed to exist as of April 27, 1993. 
Essentially, then, AS Mid-America suggests that the rules of 
conduct were meaningless and had no binding legal effect until 
the new CBA was in place, May 13. We do not agree. Rather, 
from our own holdings, we know that employee handbooks, 
rules, and oral representations can be the bases for a contractual 
obligation with or without the existence of a CBA. See, e.g., 
Overmier v. Parks, 242 Neb. 458, 495 N.W.2d 620 (1993); 
Hebard v. AT&T, 228 Neb. 15, 421 N.W.2d 10 (1988); Johnston 
v. Panhandle Co-op Assn., 225 Neb. 732, 408 N.W.2d 261 
(1987); Jeffers v. Bishop Clarkson Memorial Hosp., 222 Neb. 
829, 387 N.W.2d 692 (1986). In addition, § 301 has no bearing 
on the validity or invalidity of such individual employment con- 
tracts. As the Supreme Court stated in Caterpillar Inc. v. 
Williams, 482 U.S. 386, 395, 107 S. Ct. 2425, 96 L. Ed. 2d 318 
(1987), “[s]ection 301 governs claims founded directly on 


FOREMAN v. AS MID-AMERICA 343 
Cite as 255 Neb. 323 


rights created by collective-bargaining agreements, and also 
claims ‘substantially dependent on analysis of a collective-bar- 
gaining agreement.’ .. . Section 301 says nothing about the con- 
tent or validity of individual employment contracts.” See, e.g., 
Allis-Chalmers Corp. v. Lueck, 471 U.S. 202, 105 S. Ct. 1904, 
85 L. Ed. 2d 206 (1985). Moreover, the Supreme Court has 
stated that to determine whether a particular state law cause of 
action is preempted by § 301, a court must ascertain whether the 
resolution of the state law claim is dependent upon the con- 
struction of the collective bargaining agreement. Lingle v. 
Norge Division of Magic Chef, Inc., 486 U.S. 399, 108 S. Ct. 
1877, 100 L. Ed. 2d 410 (1988). Here, the rules of conduct 
could in no way be dependent upon a construction of the CBA 
because the CBA did not exist when the rules of conduct were 
issued. Appellants’ implied contract claims based on the rules 
of conduct are not preempted by § 301. 

However, even if § 301 does not preempt appellants’ state 
contract claim based on the rules of conduct, such agreements 
are enforceable only if they meet the requirements of a contract. 
See Overmier, supra. In Overmier, we said that the language 
relied upon must contain “an offer definite in form which is 
communicated to the offeree, and the offer is accepted and con- 
sideration furnished for its enforceability ....” Id. at 462, 495 
N.W.2d at 623. We also stated that there must also be a binding 
mutual understanding between the parties to the alleged con- 
tract. Overmier, supra. See, e.g., Woods v. Woods, 177 Neb. 542, 
129 N.W.2d 519 (1964). 

In the present case, the rules of conduct contain no clear offer 
of definite employment. The rules address nothing other than 
employee discipline. There is also no evidence in the record that 
either party understood the rules of conduct as creating an 
implied contract. We find that the language contained in the 
rules of conduct is insufficient to rise to the level of an offer of 
employment. Therefore, appellants’ second basis of recovery 
lacks merit and fails to create a genuine issue of material fact. 

Appellants’ third cause of action is premised on an alleged 
unilateral contract formed when the letter authored by Hiser 
was distributed to all employees after the strike ended. The let- 
ter summarized the prior oral promises made to each individual 
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applicant during the initial hiring stage that they would be able 
to work in an environment free from harassment, intimidation, 
or discrimination. The letter stated these promises in terms of 
the return to work resolution. However, the record reflects that 
the return to work resolution actually summarized the prior oral 
promises made by AS Mid-America to appellants. 

We have already determined that the alleged oral contract 
and the return to work resolution are preempted by federal labor 
law. Because the Hiser letter essentially summarized the 
promises contained in the oral contract and the return to work 
resolution that are both preempted, the Hiser letter is also pre- 
empted. We find that appellants’ third cause of action is pre- 
empted by the NLRA and presents no further need for review. 

In the fourth cause of action, appellants claim AS Mid- 
America committed fraudulent misrepresentation when the 
company made specific promises regarding job permanency 
that the company knew were false. To recover in an action for 
fraud based on misrepresentation of a material fact, a plaintiff 
must prove that (1) the defendant represented a material fact; 
(2) the represented fact was untrue; (3) the defendant knew that 
the represented fact was untrue, recklessly made the representa- 
tion as a positive assertion without knowledge concerning the 
truth of the representation, or made the representation negli- 
gently as the result of a lack of reasonable care in ascertaining 
the fact represented or in the absence of skill and competence 
required by a particular business or profession; (4) the misrep- 
resentation was made with the intention that the plaintiff would 
rely on it; (5) the plaintiff reasonably relied on the misrepre- 
sentation; and (6) as the result of such reliance, the plaintiff was 
damaged. Ed Miller & Sons, Inc. v. Earl, 243 Neb. 708, 502 
N.W.2d 444 (1993); Broekemeier Ford v. Clatanoff, 240 Neb. 
265, 481 N.W.2d 416 (1992). 

The record discloses sufficient evidence which presents a 
genuine issue of material fact. First, AS Mid-America did in 
fact make representations to appellants that they would have 
permanent employment in a harassment-free environment. 
Second, given the facts present in the instant case, AS Mid- 
America did not, in fact, protect appellants. Third, although 
there is no evidence or testimony indicating that AS Mid- 
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America knew the represented facts were untrue, the record 
contains evidence indicating that AS Mid-America knew that 
the harassment, intimidation, and discrimination were occur- 
ring, yet the company either ignored the conduct or passively 
condoned the conduct. Fourth, the record shows that AS Mid- 
America made the representations with the intention that appel- 
lants would rely on them; AS Mid-America knew that the only 
way the company could obtain workers during the strike was to 
promise job applicants that no harassment or intimidation 
would occur or be tolerated. Finally, the record shows that 
appellants relied on these representations and were damaged as 
a result. We find that appellants’ claim for fraudulent misrepre- 
sentation presents a genuine issue of material fact. 

Whether this claim is preempted under federal labor law is 
another question. Neither § 301 nor the NLRA preempts appel- 
lants’ cause of action for fraudulent misrepresentation. 
Appellants’ claim does not involve a contract between a labor 
organization and an employer; thus, § 301 is not implicated. 
Similarly, in Belknap, Inc. v. Hale, 463 U.S. 491, 103 S. Ct. 
3172, 77 L. Ed. 2d 798 (1983), the U.S. Supreme Court held 
that a claim for misrepresentation is not preempted by the 
NLRA. In so holding, the Court initially noted that state courts 
clearly have a substantial interest in protecting their citizens 
from misrepresentations causing grievous harm. The Court fur- 
ther noted that the injury remedied by state law has no relevance 
to the NLRB’s function, as the NLRB cannot award damages, 
impose penalties, or give any other relief. The Court concluded 
that the cause of action was not preempted because maintaining 
a misrepresentation action would not interfere with the NLRB’s 
determination of matters within its jurisdiction and that such an 
action is of no more than peripheral concern to the NLRB and 
the federal labor law. 

We find that the district court erred in granting summary 
judgment regarding appellants’ claims for fraudulent misrepre- 
sentation as appellants’ claims state a cause of action for fraud- 
ulent misrepresentation and the claim is not preempted by fed- 
eral labor law. 

In the fifth cause of action, appellants claim AS Mid- 
America caused intentional infliction of emotional distress by 
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permitting the union employees to harass and intimidate the 
nonunion employees. To recover for intentional infliction of 
emotional distress, the plaintiff must show that (1) there has 
been intentional or reckless conduct, (2) the conduct was so out- 
rageous in character and so extreme in degree as to go beyond 
all possible bounds of decency and is to be regarded as atro- 
cious and utterly intolerable in a civilized community, and (3) 
the conduct caused emotional distress so severe that no reason- 
able person should be expected to endure it. Nichols v. Busse, 
243 Neb. 811, 503 N.W.2d 173 (1993); Gall v. Great Western 
Sugar Co., 219 Neb. 354, 363 N.W.2d 373 (1985). 

In this regard, appellants claim AS Mid-America intention- 
ally caused them emotional distress by permitting union 
employees to conduct a campaign of harassment and intimida- 
tion. Although it is a fact that harassment and intimidation 
occurred on and off AS Mid-America premises, the conduct 
which appellants complain of was not perpetrated by AS Mid- 
America, but, rather, by the union employees. To hold AS Mid- 
America responsible for the wrongdoings of the union members 
is a step which cannot be made absent a special relationship. 
See, Popple v. Rose, 254 Neb. 1, 573 N.W.2d 765 (1998); 
Merrick v. Thomas, 246 Neb. 658, 522 N.W.2d 402 (1994). 
Even if we set aside the special relationship requirement and 
determine that AS Mid-America could be held responsible for 
the union members’ wrongdoings, none of the acts perpetrated 
by the union members were so outrageous in character and so 
extreme in degree as to be regarded as atrocious and utterly 
intolerable. See, Nichols, supra; Gall, supra. This court is 
unable to exclaim the required word, “outrageous.” Gall, 219 
Neb. at 364, 363 N.W.2d at 379-80 (holding that “[lJiability for 
the tort of outrage . . . exist[s] when, ‘[gJenerally, the case is one 
in which the recitation of the facts to an average member of the 
community would arouse his resentment against the actor, and 
lead him to exclaim, “Outrageous!”’”’). The record is lacking 
even a scintilla of evidence indicating any of the appellants suf- 
fered from severe emotional distress. We therefore find that 
appellants’ fifth cause of action lacks merit and does not create 
a genuine issue of material fact. 
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In sum, appellants’ alleged oral contract claims and their 
first, second, third, and fifth causes of action lack merit and 
need not be reviewed on remand. However, we reverse, and 
remand on the fraudulent misrepresentation issue. 

REVERSED AND REMANDED. 

CAPORALE, J., not participating in the decision. 

STEPHAN, J., not participating. 


THE RUSH CREEK LAND AND LIVE STOCK COMPANY, APPELLANT, 
v. JACK CHAIN, TRUSTEE OF THE BETH HUDSON CHAIN REVOCABLE 
TRUST DATED JANUARY 22, 1982, ET AL., APPELLEES. 

586 N.W. 2d 284 


Filed September 25, 1998. No. S-97-551. 


1. Equity: Quiet Title: Appeal and Error. A quiet title action sounds in equity. In an 
appeal of an equitable action, an appellate court tries factual questions de novo on the 
record and reaches a conclusion independent of the findings of the trial court, pro- 
vided, where credible evidence is in conflict on a material issue of fact, the appellate 
court considers and may give weight to the fact that the trial judge heard and 
observed the witnesses and accepted one version of the facts rather than another. 

2. Boundaries: Title. A dispute in which each owner admits the title of the other but 
disagrees as to the physical location of the boundary is not a title controversy. 

3. Boundaries: Ejectment. Boundary disputes cannot be determined in a quiet title 
action. Rather, boundary disputes are properly brought as an action in ejectment or 
pursuant to Neb. Rev. Stat. § 34-301 (Reissue 1993). 

4. Boundaries: Quiet Title. When the parties pursue a boundary dispute as a quiet title 
action without objection, the mode of procedure is no longer in question. 

5. Adverse Possession: Proof: Time. A party claiming title through adverse possession 
must prove by a preponderance of the evidence that the adverse possessor has been 
in actual, continuous, exclusive, notorious, and adverse possession under a claim of 
ownership for the statutory period of 10 years. Title cannot be acquired without 
simultaneous and continuous existence of each element of adverse possession for the 
required period. 

6. Adverse Possession: Landlord and Tenant. A tenant may adversely possess real 
property in the name of his landlord. 

7. Adverse Possession. Where both parties have used the property in dispute, there can 
be no exclusive possession on the part of one party. 


Appeal from the District Court for Morrill County: JoHn D. 
Knapp, Judge. Affirmed. 


Robert S. Harvoy and Robert B. Reynolds, of McGinley, 
Lane, O’Donnell, Reynolds & Edwards, P.C., for appellant. 
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Robert G. Simmons, Jr., of Simmons, Olsen, Ediger, Selzer, 
Ferguson & Carney, P.C., for appellees. 


CONNOLLY, GERRARD, STEPHAN, and McCorMAck, JJ., and 
HANNON, Judge. 


CONNOLLY, J. 

The Rush Creek Land ‘aid Live Stock Company, hereinafter 
Rush Creek, brought this action against Jack Chain, trustee of 
the Beth Hudson Chain Revocable Trust dated January 22, 
1982, and Beth Hudson and other trustees and successor 
trustees of the trust, collectively denoted as “the trust,” to quiet 
title to a certain island. The island at issue lies generally in the 
North Platte River between Rush Creek’s property and the 
trust’s property. Rush Creek asserted that its title to the island 
had been determined in a prior action and that res judicata 
applied. The trust denied Rush Creek’s assertions and con- 
tended that the trust has adversely possessed the island. We con- 
clude that the trust has adversely possessed the island, and thus 
we affirm. 


I. BACKGROUND 


1. TRIAL Court’s 1979 JUDGMENT 

In 1977, Melvin T. Hutson and Lou Hutson (Hutsons) 
brought an action against Rush Creek, The Federal Land Bank 
of Omaha, and John H. Chain (Chain) to quiet title to certain 
real property. The Hutsons owned real property described as 
Sections 7 and 8, Township 18 North, Range 47 West of the 6th 
P.M., which lies along the south bank of the North Platte River. 
See Hutson v. The Rush Creek Land and Livestock Co., 206 
Neb. 658, 294 N.W.2d 374 (1980). Rush Creek owned and still 
owns real property described as Sections 5 and 6, Township 18 
North, Range 47 West of the 6th P.M., which is along the north 
bank of the river, directly opposite what was the Hutsons’ prop- 
erty. Chain was a contract purchaser of the Hutsons’ property. 
The disputed property lay along the North Platte River, which 
separated the Hutsons’ property and Rush Creek’s property. 

The Hutsons’ action to quiet title to the disputed property 
was based upon adverse possession. In its answer, Rush Creek 
generally denied the Hutsons’ adverse possession and brought a 
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counterclaim to quiet title to all of Sections 5 and 6, Township 
18 North, Range 47 West of the 6th P.M., “together with all 
accretions thereto located north of the thread of the North Platte 
River as it flows through the aforesaid sections of land.” 

In its judgment, rendered in 1979, the trial court found the 
Hutsons had failed to prove they had adversely possessed the 
disputed property. The trial court found in Rush Creek’s favor 
on the counterclaim as well, quieting title in Rush Creek to 
“Section [sic] 5 and 6, Township 18 North, Range 47 West of 
the 6th P. M. located in Morrill County, Nebraska, together with 
all accretions thereto located north of the thread of the stream 
of the North Platte River as it flows through aforesaid sections 
of land.” 

Chain appealed the 1979 judgment to this court, asserting 
that the trial court had erred in determining that the Hutsons had 
not adversely possessed the disputed property, and this court 
affirmed. Hutson v. The Rush Creek Land and Livestock Co., 
supra. This court did not address the trial court’s findings con- 
cerning the counterclaim. Id. 


2. TRIAL Court’s 1997 JUDGMENT 

The instant case was brought by Rush Creek in 1995 to quiet 
title to a certain island in the North Platte River, designated as 
“island X” on exhibit 53, and to permanently enjoin the trust 
from the use of island X. The trust’s answer generally denied 
Rush Creek’s petition and asserted that it had adversely pos- 
sessed island X. 

The dispute concerning possession of island X arose during 
the hunting season. Rush Creek had leased its property to cer- 
tain individuals for hunting, and the trust had done likewise. 
The lessees of both parties believed that they had the right to 
hunt on island X. This conflict led to verbal disputes between 
the lessees and eventually resulted in this lawsuit. 


(a) Geography of Island X and Surrounding Channels 
Following is a sketch of the pertinent section of the North 
Platte River depicting the island at issue, which is labeled “X,” 
and other features relevant to this appeal. The sketch is for illus- 
trative purposes only and does not purport to be drawn to scale. 
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Island X lies in the North Platte River, a nonnavigable stream 
which flows generally west to east at the island’s location. 
Island X is bounded by channels on the north and the south; the 
channel to the north separates the island from Rush Creek’s 
property, and the channel to the south separates it from the 
trust’s property. Island X lies east of the section line running 
north and south dividing Sections 5 and 6 and Sections 7 and 8, 
such that it lies generally between Sections 5 and 8. Another 
island, designated as “island Y,” lies generally to the northwest 
of island X. The channel separating island Y from the northern 
shore (Rush Creek’s property) flows into the channel north of 
island X near island X’s midpoint. 

The record does not indicate that the government ever issued 
a patent to the island, and thus, we assume that the island 
formed at some point after the original government survey. The 
Hutsons did not claim adverse possession of island X in the 
1979 judgment; rather, island Y was at issue. 


(b) Adverse Possession of Island X 
Gary L. McGuire testified that he hunted Rush Creek’s prop- 
erty from 1980 to 1983 with his father, who held a lease at that 
time, and that he had personally held a hunting lease to Rush 
Creek’s property since 1983. McGuire’s blind was on the north 
bank of the channel north of island X, and he had never had a 
blind on island X. McGuire had likewise never used any decoys 
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on island X. However, McGuire did testify that he had hunted 
island X on foot. He also testified that he knew Mark T. Wieser 
had a blind on island X and that Wieser and he had had argu- 
ments concerning hunting rights. Wieser had told McGuire that 
he had no right to be on island X. 

William Eckstrom, another hunter, testified that he had 
leased Rush Creek’s property for hunting purposes since 1990. 
He testified that he had a hunting blind on island X in 1991, 
which was moved by the ice in the river, and that he had also 
hunted island X on foot. Eckstrom had a confrontation with 
Wieser concerning hunting rights on the island in 1992, 
Eckstrom had set up a blind closer to Wieser’s than in the past, 
which led to some disputes over the shooting of birds. When 
Eckstrom attempted to speak to Wieser about the problem, 
Wieser told him that he had been there forever and that if 
Eckstrom did not like it, he could move. 

Thomas H. Olson, Rush Creek’s vice president, testified that 
Rush Creek had not used island X for pasturing cattle at any 
time since 1978. After the 1979 judgment, Rush Creek built a 
fence on island Y, but did not fence island X. Olson testified that 
it was too difficult to build and maintain a fence across the 
channels and onto island X. Olsen stated that it was not too dif- 
ficult to build a fence over the channel north of island Y, 
because the channel was not nearly as wide. Island X was pas- 
tured by the trust and was fenced into the trust’s pasture to the 
south. However, Rush Creek did pasture island Y and the 
unnamed island south of island Y. 

Steve Wiggins, a tenant of the trust’s who had leased 
Sections 7 and 8 since 1977, testified that he had pastured cat- 
tle on island X since 1977 and that no one else had ever pas- 
tured cattle there. Island X has been included in the fencing of 
the trust’s pasture on the south bank of the North Platte River 
since 1978. Rush Creek built a fence along the south bank of 
island Y after the 1979 judgment. Wiggins also testified that 
Wieser had a blind on the east end of island X and that nobody 
else had hunted on the island until the last couple of years. 
According to Wiggins, Rush Creek’s lessees built a blind on a 
sandbar in the channel north of island X but did not have a blind 
on the island. The blind was washed out by the river. 
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Wieser testified that he had leased island X for hunting since 
1971. He first leased the island from a certain “John McDaniel,” 
Chain’s predecessor in title, and then from Chain in 1977, from 
whom he has leased ever since. Wieser built a blind on island X 
in 1971 and continually improved it. At the time of trial, 
Wieser’s blind consisted of a 14-foot steel tank buried at ground 
level with the top cut off, fiberglass inside and out, carpet, a 
restaurant range grill, gas heat, and roll lids. 

According to Wieser, nobody else has ever had a blind on the 
island. McGuire and his dad had put a metal tank on a towhead 
off the north bank of island X, but two-thirds of it is now sub- 
merged. It was used for only about 2 years, and no one has used 
it for the last 7 or 8 years. He never saw anyone else hunt on 
island X except to look for downed or wounded birds. Wieser 
told other hunters that they had no business hunting on island X. 
He also had confrontations with McGuire and the other hunters 
using blinds on the north bank of the channel north of island X 
“whenever it was necessary.” 


(c) Trial Court’s Order Concerning Island X 
Prior to trial, Rush Creek filed a motion for summary judg- 
ment. However, the record shows no hearing was ever held on 
the motion. In 1997, the trial court, by journal entry, generally 
found in favor of the trust and against Rush Creek, thereby deny- 
ing Rush Creek’s request for relief and dismissing the action. 


II. ASSIGNMENTS OF ERROR 

Rush Creek asserts that the trial court erred in (1) overruling 
Rush Creek’s motion for summary judgment, (2) concluding 
that the prior litigation was not res judicata on all or part of the 
issues adjudicated, (3) concluding that the boundary line 
between the parties’ properties was located in the channel of the 
North Platte River north of island X, and (4) concluding that the 
trust adversely possessed island X. 


Il]. SCOPE OF REVIEW 
A quiet title action sounds in equity. Neb. Rev. Stat. 
§ 25-21,120 (Reissue 1995); Gustin v. Scheele, 250 Neb. 269, 
549 N.W.2d 135 (1996). In an appeal of an equitable action, an 
appellate court tries factual questions de novo on the record and 
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reaches a conclusion independent of the findings of the trial 
court, provided, where credible evidence is in conflict on a 
material issue of fact, the appellate court considers and may 
give weight to the fact that the trial judge heard and observed 
the witnesses and accepted one version of the facts rather than 
another. Bauermeister v. McReynolds, 253 Neb. 554, 571 
N.W.2d 79 (1997), modified on other grounds 254 Neb. 118, 
575 N.W.2d 354 (1998). 


IV. ANALYSIS 

The instant case was brought as an action to quiet title. 
However, both parties concede that in the 1979 judgment the 
trial court quieted title in Rush Creek to Sections 5 and 6, 
Township 18 North, Range 47 West of the 6th P.M., together 
with all accretions thereto located north of the thread of the 
North Platte River as it flows through the aforesaid sections of 
land. Thus, both parties are in agreement as to Rush Creek’s 
legal title. The dispute in the instant case concerns where the 
boundaries of that legal title are physically located. As such, 
this is a boundary dispute, not a title dispute. See McBride v. 
Whitaker, 65 Neb. 137, 90 N.W. 966 (1902), aff’d, Whitaker v. 
McBride, 197 U.S. 510, 25 S. Ct. 530, 49 L. Ed. 2d 857 (1905). 
“**A dispute in which each owner admits the title of the other but 
disagrees as to the physical location of the boundary is not a 
title controversy.’ Hall v. Allen, 771 S.W.2d 50, 52 (Mo. 1989) 
(en banc), quoting Roberts v. Harms, 627 S.W.2d 924 (Mo. 
App. 1982). See, also, Ollison v. Village of Climax Springs, 916 
S.W.2d 198 (Mo. 1996) (en banc); Carroz v. Kaminiski, 467 
S.W.2d 871 (Mo. 1971) (en banc). 

Boundary disputes cannot be determined in a quiet title 
action. McBride v. Whitaker, supra; Mollie v. Peters, 28 Neb. 
670, 44 N.W. 872 (1890); Gregory v. Lancaster County Bank, 16 
Neb. 411, 20 N.W. 286 (1884). See, also, Ollison v. Village of 
Climax Springs, supra. Rather, boundary disputes are properly 
brought as an action in ejectment or pursuant to Neb, Rev. Stat. 
§ 34-301 (Reissue 1993). McGowan v. Neimann, 139 Neb. 639, 
298 N.W. 411 (1941); Kittell v. Jenssen, 37 Neb. 685, 56 N.W. 
487 (1893). See, also, Gill v. Lydick, 40 Neb. 508, 59 N.W. 104 
(1894). However, this court has long held that when the parties 
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pursue a boundary dispute as a quiet title action without objec- 
tion, the mode of procedure is no longer in question. McBride v. 
Whitaker, supra; Baumann v. Franse, 37 Neb. 807, 56 N.W. 395 
(1893); Gregory v. Lancaster County Bank, supra. Because the 
parties in the instant case pursued this dispute as a quiet title 
action, we shall treat it as such, and our review will be de novo. 


1. ADVERSE POSSESSION 

A party claiming title through adverse possession must prove 
by a preponderance of the evidence that the adverse possessor 
has been in actual, continuous, exclusive, notorious, and 
adverse possession under a claim of ownership for the statutory 
period of 10 years. Gustin v. Scheele, 250 Neb. 269, 549 N.W.2d 
135 (1996). Title cannot be acquired without simultaneous and 
continuous existence of each element of adverse possession for 
the required period. Thornburg v. Haecker, 243 Neb. 693, 502 
N.W.2d 434 (1993). 

The parties do not dispute that the trust had actual, continu- 
ous, notorious, and adverse possession of island X under a 
claim of ownership for the statutory period of 10 years. 
However, Rush Creek asserts that the trust’s possession was not 
exclusive, citing Hutson v. The Rush Creek Land and Livestock 
Co., 206 Neb. 658, 294 N.W.2d 374 (1980). 

In Hutson, this court stated that “ ‘title may not be granted or 
quieted on the theory of adverse possession in the absence of 
proof of exclusive possession for a purpose to which the land is 
adapted for the statutory period of 10 years... .’” Id. at 661- 
62, 294 N.W.2d at 376. We noted that the Hutsons had estab- 
lished the elements of adverse possession as to the use of the 
land for pasturage. However, the Hutsons had not established 
exclusive possession of the land for hunting purposes. Because 
the Hutsons could not show adverse possession as to every pur- 
pose for which the land was adapted, the Hutsons failed to 
establish title by adverse possession. See id. 

In the instant case, it is clear that the trust, through its lessee, 
established the elements of adverse possession as to the use of 
island X for pasturage. The question is whether the trust had 
exclusive possession of the island for hunting. 

A tenant may adversely possess real property in the name of 
his landlord. Thornburg v. Haecker, supra. Thus, the fact that 
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Wieser was merely a lessee does not foreclose the trust’s claim 
of exclusivity. 
Where both parties have used the property in dispute, there can 
be no exclusive possession on the part of one party. Jd. However: 
“The law does not require that possession shall be evi- 
denced by a complete enclosure, nor by persons remaining 
continuously upon the land and constantly from day to day 
performing acts of ownership thereon. It is sufficient if the 
land is used continuously for the purposes to which it may 
be in its nature adapted.” 

Nennemann vy. Rebuck, 242 Neb. 604, 608-09, 496 N.W.2d 467, 

471 (1993), quoting Weiss v. Meyer, 208 Neb. 429, 303 N.W.2d 

765 (1981). 

In the instant case, the evidence clearly indicates that Rush 
Creek’s lessees never built or maintained a blind on island X. 
McGuire and Eckstrom admitted that Wieser had told them they 
had no right to hunt the island. Both McGuire and Eckstrom 
stated that they had hunted the island on foot, but neither indi- 
cated whether he had hunted the island on foot prior to the time 
the disputes began. Moreover, Wieser never saw anyone else 
hunting the island other than to pick up wounded birds. Finally, 
according to Wiggins, no one other than Wieser had hunted on 
the island until the last 2 years. 

Based on the above testimony, we conclude, pursuant to our 
de novo review, that Rush Creek’s lessees never hunted the 
island, either on foot or in a blind, prior to the advent of their 
disputes with Wieser, sometime in the early 1990’s. Thus, the 
trust had exclusive possession of island X from at least the 1979 
judgment until 1990. Because the trust exclusively possessed 
the island for more than 10 years and met all of the other 
requirements of adverse possession, Rush Creek’s title to island 
X, whatever it may have been, has been extinguished. 


2. RES JUDICATA AND BOUNDARY LINE 
Having concluded that the trust’s adverse possession of 
island X extinguished whatever title Rush Creek had, we need 
not address Rush Creek’s assignments of error concerning res 
judicata and the location of the original boundary line. The 
trust’s adverse possession of the island has rendered moot the 
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question of whether the boundary line between Rush Creek’s 
property and the trust’s property was north or south of the 
island, since Rush Creek is without title in either case. 


3. SUMMARY JUDGMENT 
Rush Creek’s assignment of error concerning its motion for 
summary judgment is without merit. 


V. CONCLUSION 
We conclude that Rush Creek’s title to island X was extin- 
guished by the trust’s adverse possession. Accordingly, Rush 
Creek’s assignments of error are without merit. 
AFFIRMED. 
WHITE, C.J., and WRIGHT, J., not participating. 


STATE OF NEBRASKA, APPELLEE, V. LEROY J. PARMAR, APPELLANT. 
586 N.W, 2d 279 


Filed September 25, 1998. No. S-97-919. 


1, Judgments: Jurisdiction: Appeal and Error. A jurisdictional question which does 
not involve a factual dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion independent from the lower 
court’s decision. It not only is within the power but is the duty of an appellate court 
to determine whether it has jurisdiction over the matter before it. 

2. Constitutional Law: Statutes: Jurisdiction: Appeal and Error. The appellate 
jurisdiction of a court is contingent upon timely compliance with constitutional or 
statutory methods of appeal. 

3. Jurisdiction: Fees: Legislature: Intent: Appeal and Error. When interpreting 
Neb. Rev. Stat. § 25-1912 (Reissue 1995), this court has long held that the Legisla- 
ture intended that the filing of the notice of appeal and the depositing of the docket 
fee in the office of the clerk of the district court are both mandatory and jurisdictional. 
The Nebraska Supreme Court has no power to exercise appellate jurisdiction in pro- 
ceedings to review the judgment of the district court unless the appellant shall have 
filed a notice of appeal and deposited a docket fee in the office of the clerk of the dis- 
trict court within the time fixed and as provided in § 25-1912. 

4. Affidavits: Fees: Time: Appeal and Error. When a poverty affidavit is substituted 
for the docket fee, it must be filed within the time and in the manner required for fil- 
ing the docket fee. 

5. Rules of the Supreme Court: Fees: Affidavits: Time: Appeal and Error. Neb. Ct. 
R. of Prac. 1B(4) (rev. 1996) provides that once a notice of appeal and docket fee or 
poverty affidavit have been filed with the clerk of the district court, the clerk must 
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send the Nebraska Supreme Court a check of the clerk of the district court for docket 
fee or copy of a poverty affidavit which has been executed no more than 45 days prior 
to the filing of notice of appeal. 

6. Rules of the Supreme Court: Affidavits: Time: Appeal and Error. Neb. Ct. R. of 
Prac. 1B(4) requires only that an affidavit be signed and notarized no more than 45 
days prior to the filing of the notice of appeal. It says nothing as to when the affidavit 
must be filed. 

7. Affidavits: Judgments: Time: Appeal and Error. A poverty affidavit is insuffi- 
cient to perfect an appeal unless it is filed during the 30-day period following the ren- 
dition of judgment. 

8. Words and Phrases. The word “filed” in Neb. Rev. Stat. § 25-1912 (Reissue 1995) 
means received in the office of the clerk of the district court. 

9. Prisoners. Prisoners acting pro se are subject to the same filing rules as other 
litigants. 


Appeal from the District Court for Douglas County: STEPHEN 
A. Davis, Judge. Appeal dismissed. 


LeRoy J. Parmar, pro se. 


Don Stenberg, Attorney General, and Mark D. Starr for 
appellee. 


WRIGHT, CONNOLLY, GERRARD, STEPHAN, and MCCORMACK, 
JJ., and Irwin, Chief Judge, and INBopy, Judge. 


CONNOLLY, J. 

This postconviction appeal presents the following questions: 
whether a poverty affidavit filed prior to the rendition of the 
final order by the trial court may be used to perfect an appeal 
from that judgment, pursuant to Neb. Ct. R. of Prac. 1B(4) (rev. 
1996), and whether a prisoner’s pro se poverty affidavit is 
“filed” on the date it is delivered to prison authorities for mail- 
ing rather than the date it is received in the office of the clerk of 
the district court. We conclude that a poverty affidavit must be 
filed after the rendition of the trial court’s judgment to perfect 
an appeal therefrom and that a prisoner’s pro se poverty affidavit 
is filed on the date it is received in the office of the clerk of the 
district court. Because the first poverty affidavit of appellant, 
LeRoy J. Parmar, was filed prior to the rendition of judgment 
and the second was received in the office of the clerk of the dis- 
trict court more than 30 days after the judgment, this court has 
no jurisdiction to hear Parmar’s appeal. Appeal dismissed. 
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BACKGROUND 

On July 24, 1997, Parmar filed a pro se motion for postcon- 
viction relief, asking the district court to vacate and set aside his 
conviction and sentence for the murder of Frederick Cox. See, 
State v. Parmar, 249 Neb. 462, 544 N.W.2d 102 (1996) (uphold- 
ing denial of Parmar’s first postconviction motion); State v. 
Parmar, 231 Neb. 687, 437 N.W.2d 503 (1989) (upholding 
Parmar’s conviction on direct appeal). He also filed a motion to 
proceed in forma pauperis with a supporting poverty affidavit 
and a motion to appoint counsel. 

On July 30, 1997, the district court considered Parmar’s 
motions without granting an evidentiary hearing. The district 
court entered an order on that date simultaneously appointing 
appellate counsel for Parmar, granting him leave to proceed in 
forma pauperis, and denying the motion to vacate and set aside 
the judgment. 

The court-appointed attorney subsequently filed a notice of 
appeal in the district court on August 29, 1997, but did not file 
a separate motion to proceed in forma pauperis or a docket fee. 
Instead, the notice of appeal requested that Parmar be granted in 
forma pauperis status based on the district court’s July 30 deter- 
mination that Parmar was indigent. The district court clerk’s 
certificate, dated September 3, records the notice of appeal as 
having been filed on August 29 and the poverty affidavit on July 
30. Finally, on September 2, 34 days after the judgment was 
rendered, Parmar filed a motion for appointment of substitute 
counsel, pro se notice of appeal, and a motion to proceed in 
forma pauperis supported by a poverty affidavit. 

The State then filed a motion for summary affirmance or dis- 
missal, contending that this court did not have jurisdiction to 
hear Parmar’s appeal and that the issues raised by Parmar 
should have been raised in his prior postconviction action. This 
court overruled the State’s motion, and the case proceeded to 
oral argument. 


ASSIGNMENTS OF ERROR 
Parmar assigns that (1) the district court erred in denying 
Parmar a hearing, because the facts alleged, if proved, consti- 
tute violations of Nebraska and/or federal law; (2) court- 
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appointed postconviction counsel was ineffective; and (3) the 
district court erred in refusing to appoint substitute counsel to 
perfect the instant appeal. 


SCOPE OF REVIEW 

A jurisdictional question which does not involve a factual 
dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion inde- 
pendent from the lower court’s decision. Bonge v. County of 
Madison, 253 Neb. 903, 573 N.W.2d 448 (1998). It not only is 
within the power but is the duty of an appellate court to deter- 
mine whether it has jurisdiction over the matter before it. Trew 
v. Trew, 252 Neb. 555, 567 N.W.2d 284 (1997). 


ANALYSIS 
As a threshold matter, this court must address whether it has 
jurisdiction to hear this appeal. “The appellate jurisdiction of a 
court is contingent upon timely compliance with constitutional 
or statutory methods of appeal.” Barney v. Platte Valley Public 
Power and Irrigation District, 144 Neb. 230, 235, 13 N.W.2d 
120, 123 (1944). Neb. Rev. Stat. § 25-1912 (Reissue 1995) gov- 
ers appellate jurisdiction and states: 
The proceedings to obtain a reversal, vacation, or modifi- 
cation of judgments and decrees rendered or final orders 
made by the district court, including judgments and sen- 
tences upon convictions for felonies and misdemeanors, 
shall be by filing in the office of the clerk of the district 
court in which such judgment, decree, or final order was 
rendered, within thirty days after the rendition of such 
judgment or decree or the making of such final order, a 
notice of intention to prosecute such appeal signed by the 
appellant or appellants or his, her, or their attorney of 
record and, except as otherwise provided in sections 
29-2306 and 48-641, by depositing with the clerk of the 
district court the docket fee required by section 33-103. 


... [AJn appeal shall be deemed perfected and the appel- 
late court shall have jurisdiction of the cause when such 
notice of appeal has been filed and such docket fee 
deposited in the office of the clerk of the district court .... 
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This court has long held that “the Legislature intended that 
the filing of the notice of appeal and the depositing of the 
docket fee ‘in the office of the clerk of the district court’ are 
both mandatory and jurisdictional.” American Legion Post No. 
90 v. Nebraska Liquor Control Commission, 199 Neb. 429, 430- 
31, 259 N.W.2d 36, 37 (1977), quoting Barney v. Platte Valley 
Public Power and Irrigation District, supra. The Nebraska 
Supreme Court has no power to exercise appellate jurisdiction 
in proceedings to review the judgment of the district court 
unless the appellant shall have filed a notice of appeal and 
deposited a docket fee in the office of the clerk of the district 
court within the time fixed and as provided in § 25-1912. 
American Legion Post No. 90 v. Nebraska Liquor Control 
Commission, supra; Barney v. Platte Valley Public Power and 
Irrigation District, supra. When a poverty affidavit is substi- 
tuted for the docket fee, it must be filed within the time and in 
the manner required for filing the docket fee. See, State v. 
Schmailzl, 248 Neb. 314, 534 N.W.2d 743 (1995); State v. 
Haase, 247 Neb. 817, 530 N.W.2d 617 (1995). 

It is clear that Parmar’s counsel did not file a poverty affi- 
davit with the notice of appeal filed on August 29, 1997, and 
that Parmar’s pro se notice of appeal and poverty affidavit were 
received in the office of the clerk of the district court on 
September 2, more than 30 days after the rendition of the judg- 
ment. Thus, it would appear that Parmar has not complied with 
§ 25-1912 and that this court is without jurisdiction. 


PARMAR’S FILING BY COUNSEL 

However, Parmar argues that the poverty affidavit filed on 
July 24, 1997, was effective for 45 days according to rule 1B(4) 
and, therefore, was still in effect when his counsel filed the 
notice of appeal on August 29. The State disagrees, contending 
that Parmar was obliged to file a new poverty affidavit after 
judgment was rendered, according to § 25-1912. The question 
is whether a poverty affidavit that predates the trial court’s final 
order is sufficient to perfect an appeal therefrom. 

Rule 1B(4) provides that once a notice of appeal and docket 
fee or poverty affidavit have been filed with the clerk of the dis- 
trict court, the clerk must send the Supreme Court a “[{c]Jheck of 
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the clerk of the district court for docket fee, or copy of a poverty 
affidavit which has been executed no more than 45 days prior to 
the filing of notice of appeal . . . ”. (Emphasis supplied.) 

The key distinction between § 25-1912 and rule 1B(4) is that 
the statute sets forth the period within which certain documents 
must be “filed,” whereas the rule sets forth the period within 
which a poverty affidavit must be “executed.” “Executed” sim- 
ply means “signed.” Black’s Law Dictionary 567 (6th ed. 1990). 
Thus, rule 1B(4) requires only that the affidavit be signed and 
notarized no more than 45 days prior to the filing of the notice 
of appeal. It says nothing as to when the affidavit must be filed. 

Moreover, § 25-1912 states that the docket fee and, conse- 
quently, the poverty affidavit must be deposited in the office of 
the clerk of the district court “within thirty days after the rendi- 
tion” of the judgment, decree, or final order. See American 
Legion Post No. 90 v. Nebraska Liquor Control Commission, 
supra. Thus, according to the plain language of § 25-1912, the 
poverty affidavit must be filed after the entry of the final order. 
Therefore, a poverty affidavit is insufficient to perfect an appeal 
unless it is filed during the 30-day period following the rendi- 
tion of judgment. 

We conclude that Parmar’s July 24, 1997, poverty affidavit 
was insufficient to perfect Parmar’s appeal, because it was filed 
prior to the entry of the final order. 


PARMAR’S PRO SE FILINGS 

Parmar also contends that this court should adopt the “prison 
delivery rule” announced in Houston v. Lack, 487 U.S. 266, 108 
S. Ct. 2379, 101 L. Ed. 2d 245 (1988), and that his pro se notice 
of appeal and poverty affidavit were timely “filed” under the 
rule. 

The appellant in Lack, who was imprisoned, delivered his 
notice of appeal to prison authorities for mailing to the district 
court within the 30-day federal time period mandated by 28 
U.S.C. § 2107 (1994). However, his notice of appeal was not 
stamped “filed” by the district court until 1 day after the expi- 
ration of the time period. Nonetheless, the Court held that the 
appellant’s notice of appeal was timely filed. 

The Court acknowledged that a notice of appeal is typically 
not considered “filed” until it is actually received by the clerk 
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of the district court. However, the Court stated that prisoners 
acting pro se are in an unusual position in that they cannot “per- 
sonally travel to the courthouse to see that the notice is stamped 
‘filed.’”” 487 U.S. at 271. Instead, they are at the mercy of 
“prison authorities ... who may have every incentive to delay.” 
Id. The Court also noted that the applicable statute neither 
defined when a notice of appeal has been “filed” nor designated 
the person with whom it must be filed. Therefore, the Court 
held that a prisoner acting pro se “files” a notice of appeal on 
the date it is delivered to prison authorities for forwarding to the 
clerk of the district court. 

While this court recognizes that the rationale for such a rule 
“makes a good deal of sense,” Houston v. Lack, 487 U.S. at 277 
(Scalia, J., dissenting), jurisdictional statutes must be strictly 
construed, see Barney v. Platte Valley Public Power and 
Irrigation District, 144 Neb. 230, 13 N.W.2d 120 (1944). Unlike 
28 U.S.C. § 2107, § 25-1912 specifically states that an appeal 
shall be perfected by “filing [a notice of appeal and docket fee] 
in the office of the clerk of the district court” within 30 days. 
(Emphasis supplied.) This court cannot construe “in the office 
of” to mean “in the hands of prison authorities for forwarding 
to the office of.” Indeed, this court has previously interpreted the 
word “filed” in § 25-1912 to mean received in the office of the 
clerk of the district court. See, State v. Schmailzl, 248 Neb. 314, 
534 N.W.2d 743 (1995); Molczyk v. Molczyk, 154 Neb. 163, 47 
N.W.2d 405 (1951). “To say that jurisdiction may be lodged in 
the supreme court in any other manner than that provided by the 
plain words of the statute amounts to judicial legislation.” 
Barney v. Platte Valley Public Power and Irrigation District, 
144 Neb. at 239, 13 N.W.2d at 124-25 (Carter, J., concurring). 

As we have already indicated, when a poverty affidavit is 
substituted for the docket fee it must be filed within the time 
and in the manner required for filing the docket fee. See State v. 
Schmailzl, supra; State v. Haase, 247 Neb. 817, 530 N.W.2d 
617 (1995). According to § 25-1912, the docket fee, like the 
notice of appeal, must be filed in the office of the clerk of the 
district court. Moreover, this court has clearly held that the 
receipt of a poverty affidavit in a location other than the office 
of the clerk of the district court is insufficient to perfect an 
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appeal. State v. Schmailzl, supra (holding that poverty affidavit 
was invalid when offered during hearing); Barney v. Platte 
Valley Public Power and Irrigation District, supra (holding that 
appeal was not perfected when docket fee was paid to clerk of 
Supreme Court rather than clerk of district court). 

Thus, there is no statutory basis on which to conclude that 
the “prison delivery rule” applies in Nebraska. See, e.g., Stull v. 
Hoke, 326 Or. 72, 948 P.2d 722 (1997), and State v. Parker, 936 
P.2d 1118 (Utah App. 1997) (declining to adopt rule because it 
is inconsistent with state law). Although there may be good rea- 
sons to consider a prisoner’s pro se notice of appeal and poverty 
affidavit “filed” when it is given to prison officials for forward- 
ing to the district court, see, e.g., In re Jordan, 4 Cal. 4th 116, 
840 P.2d 983, 13 Cal. Rptr. 2d 878 (1992), and Kellogg v. 
Journal Communications, 108 Nev. 474, 835 P.2d 12 (1992) 
(adopting rule), this court has no power to do so without statu- 
tory authorization, see In re Interest of Noelle F. & Sarah F., 
249 Neb. 628, 544 N.W.2d 509 (1996) (stating that when 
Legislature fixes time for taking appeal, courts have no power 
to extend time directly or indirectly). “‘[A]bsent some violation 
of due process, the Legislature may prescribe the time in which 
an appeal must be taken, even if the procedure, on careful 
reflection, is foolish or contrary to other procedures provided.’ ” 
State ex rel. Labedz v. Beermann, 229 Neb. 657, 667, 428 
N.W.2d 608, 615 (1988), quoting In re Covault Freeholder 
Petition, 218 Neb. 763, 359 N.W.2d 349 (1984). 

We decline to adopt the “prisoner delivery rule” and con- 
clude that prisoners acting pro se are subject to the same filing 
rules as other litigants. 


CONCLUSION 

Parmar’s July 24, 1997, poverty affidavit was filed prior to 
the court’s July 30 judgment, and his September 2 poverty affi- 
davit was filed more than 30 days after the judgment. Therefore, 
Parmar failed to file a poverty affidavit within the time period 
prescribed by § 25-1912 and we are without jurisdiction to hear 
his appeal. 

APPEAL DISMISSED. 
WHITE, C.J., not participating. 
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STATE OF NEBRASKA, APPELLEE, V. 
GEARY L. DANDRIDGE, APPELLANT. 
585 N.W. 2d 433 


Filed October 2, 1998. No. S-96-874. 


1. Postconviction: Proof: Appeal and Error. A defendant requesting postconviction 
relief must establish the basis for such relief, and the findings of the district court will 
not be disturbed unless they are clearly erroneous. 

2. Postconviction: Constitutional Law: Proof. An evidentiary hearing on a motion for 
postconviction relief is required on an appropriate motion containing factual allega- 
tions which, if proved, constitute an infringement of the movant’s rights under the 
state or federal Constitution. 

3. Postconviction. An evidentiary hearing may be denied on a motion for postconvic- 
tion relief when the records and files affirmatively show that the defendant is entitled 
to no relief. 

4. Judicial Notice: Records: Collateral Estoppel: Res Judicata. A court may judi- 
cially notice the existence of its records and the records of another court, but judicial 
notice of facts reflected in a court’s records is subject to the doctrine of collateral 
estoppel or of res judicata. 

5. Postconviction: Appeal and Error. A motion for postconviction relief cannot be 
used to secure review of issues which were known to the defendant and could have 
been litigated on direct appeal. 


Appeal from the District Court for Lancaster County: JEFFRE 
CHEUVRONT, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public Defender, and 
Paul E. Cooney for appellant. 


Don Stenberg, Attorney General, Kimberly A. Klein, and, on 
brief, Jay C. Hinsley for appellee. 


Gary E. Lacey, Lancaster County UOTE), and Duane A. 
Austria, amici curiae. 


WRIGHT, CONNOLLY, GERRARD, STEPHAN, and MCCorMACK, JJ. 


WRIGHT, J. 
NATURE OF CASE 
In March 1992, Geary L. Dandridge was convicted in the dis- 
trict court for Lancaster County of possession of a controlled 
substance (cocaine) and being a felon in possession of a 
firearm. He was sentenced as a habitual criminal to concurrent 
terms of 15 to 30 years’ imprisonment. His convictions and sen- 
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tences were affirmed by the Nebraska Court of Appeals. See 
State v. Dandridge, 1 Neb. App. 786, 511 N.W.2d 527 (1993). 
In July 1996, the district court dismissed Dandridge’s motion 
for postconviction relief based on ineffective assistance of 
counsel, and he appeals. 


SCOPE OF REVIEW 
A defendant requesting postconviction relief must establish 
the basis for such relief, and the findings of the district court 
will not be disturbed unless they are clearly erroneous. State v. 
Fletcher, 253 Neb. 1029, 573 N.W.2d 752 (1998). 


FACTS 

Prior to trial Dandrige’s on the criminal charges, the State of 
Nebraska instituted a forfeiture action against Dandridge’s 
property pursuant to Neb. Rev. Stat. § 28-431 (Reissue 1995). 
At the forfeiture hearing, the State introduced evidence that on 
September 28, 1991, law enforcement officers confiscated 
$1,544 in U.S. currency pursuant to a search warrant executed 
at Dandridge’s residence. The currency was found on top of the 
toilet tank, adjacent to a shot glass which contained a piece of 
crack cocaine. Law enforcement opined that the denominations 
of the currency were consistent with currency involved in the 
distribution of crack cocaine. Dandridge appeared pro se at the 
forfeiture hearing, but presented no evidence. 

The trial court found that Dandridge was the owner of the 
currency, that the currency “had been used, or was intended for 
use, to facilitate a violation of Article 4 of Chapter 28 of the 
Nebraska Revised Statutes,” and that Dandridge forfeited the 
$1,544. The trial court found that no claims or petitions had 
been filed for the property and ordered the currency forfeited. 

On October 29, 1991, Dandridge was charged by information 
with two counts: (1) possession of a controlled substance and 
habitual criminal and (2) felon in possession of a firearm and 
habitual criminal. The criminal prosecution was based on the 
same conduct which had resulted in the forfeiture of 
Dandridge’s currency. 

Dandridge was convicted of both counts charged in the infor- 
mation. A hearing on the habitual criminal allegation was held, 
and he was found to be a habitual criminal within the meaning 
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of the law. He was sentenced to a period of incarceration of not 
less than 15 nor more than 30 years on each count, the sentences 
to run concurrently. Additionally, he was taxed with the costs of 
the prosecution and was given credit for 218 days served. 
Dandridge’s convictions and sentences were subsequently 
affirmed. See State v. Dandridge, supra. 

On April 22, 1996, Dandridge filed a motion for postconvic- 
tion relief pursuant to Neb. Rev. Stat. § 29-3001 et seq. (Reissue 
1995). The motion asked that the district court set aside 
Dandridge’s convictions and sentences and alleged that 
Dandridge had been subjected to unconstitutional and multiple 
punishments for the same offense, that his trial counsel’s per- 
formance had been unconstitutionally deficient, and that the 
denial or infringement of his rights rendered the judgment void 
or voidable. 

The district court sustained the State’s motion to deny an evi- 
dentiary hearing and dismissed Dandridge’s motion for post- 
conviction relief, finding that upon review of the files and 
records, Dandridge was not entitled to relief. Dandridge was 
granted leave to prosecute an appeal in forma pauperis, and 
Dandridge timely appealed. 


ASSIGNMENTS OF ERROR 
Dandridge claims that the district court erred by depriving 
him of an opportunity to adduce evidence at a hearing in sup- 
port of his motion for postconviction relief and by dismissing 
the motion. 


ANALYSIS 

In summary, Dandridge claims that his trial counsel should 
have filed a plea in bar to Dandridge’s criminal prosecution 
because the State had obtained forfeiture of his currency in a 
prior action arising out of the same set of facts. According to 
Dandridge, the forfeiture constituted a criminal punishment 
which barred subsequent prosecution on the criminal charges. 
Dandridge asserts that he received ineffective assistance of 
counsel because had his counsel filed a plea in bar, double jeop- 
ardy would have prevented the subsequent criminal prosecution. 

A defendant requesting postconviction relief must establish 
the basis for such relief, and the findings of the district court 


STATE v. DANDRIDGE 367 
Cite as 255 Neb. 364 


will not be disturbed unless they are clearly erroneous. State v. 
Fletcher, 253 Neb. 1029, 573 N.W.2d 752 (1998). An eviden- 
tiary hearing on a motion for postconviction relief is required 
on an appropriate motion containing factual allegations which, 
if proved, constitute an infringement of the movant’s rights 
under the state or federal Constitution. State v. Parmar, 249 
Neb. 462, 544 N.W.2d 102 (1996). An evidentiary hearing may 
be denied on a motion for postconviction relief when the 
records and files affirmatively show that the defendant is enti- 
tled to no relief. Jd. 

In denying Dandridge’s motion for postconviction relief, the 
district court found that his claims were without merit. Relying 
on State v. Hansen, 249 Neb. 177, 542 N.W.2d 424 (1996); 
State v. Wolf, 250 Neb. 352, 549 N.W.2d 183 (1996); and United 
States v. Ursery, 518 U.S. 267, 116 S. Ct. 2135, 135 L. Ed. 2d 
549 (1996), the court found that civil forfeiture proceedings do 
not bar criminal prosecution based on the same underlying facts 
unless the forfeiture is so punitive as to be the equivalent of a 
criminal proceeding. 

The district court found that Dandridge’s allegations of inef- 
fective assistance of counsel were premised on the conclusion 
that his criminal conviction was barred by the prior forfeiture 
proceeding. Because the court concluded that the forfeiture was 
civil in nature, it found that the failure to raise a double jeop- 
ardy argument could not be grounds for a claim of ineffective 
assistance of counsel. 

We do not reach the issue of whether the district court cor- 
rectly determined that the forfeiture proceeding was civil in 
nature. Instead, we address the State’s contention that 
Dandridge is procedurally barred from raising this issue on his 
motion for postconviction relief. The State argues that a motion 
for postconviction relief cannot be used to secure review of 
issues which were or could have been litigated on direct appeal. 
It is the State’s position that Dandridge’s double jeopardy claim 
could have been raised on direct appeal, but was not, and is 
therefore procedurally barred. 

We note that Dandridge was represented by different counsel 
on direct appeal than during trial. When a defendant has a dif- 
ferent counsel on appeal than during trial, appellate counsel 
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may raise any.ineffective assistance of counsel claims it may 
have in regard to trial counsel’s performance. See State v. Ryan, 
248 Neb. 405, 534 N.W.2d 766 (1995). 

Another consideration is whether the appellate court would 
have addressed the issue of ineffective assistance of counsel had 
it been raised during direct appeal. There is no indication in the 
Court of Appeals’ opinion or the briefs filed on direct appeal 
that the forfeiture action and the issue of double jeopardy were 
raised in the trial court or that the trial court had the opportunity 
to rule on such issues. See State v. Dandridge, 1 Neb. App. 786, 
511 N.W.2d 527 (1993). 

Generally, when an issue has not been raised or ruled on at 
the trial level and the matter necessitates an evidentiary hearing, 
an appellate court will not address the matter on direct appeal. 
State v. Cody, 248 Neb. 683, 539 N.W.2d 18 (1995). However, 
when an ineffective assistance of counsel claim is raised on 
direct appeal, the claim need not be automatically dismissed; 
the determining factor is whether the record is sufficient to ade- 
quately review the question. See id. Had Dandridge’s counsel 
raised the double jeopardy issue on appeal, the appellate court 
would have had to supplement the record with evidence of the 
earlier forfeiture action in order to address the issue. Thus, the 
issue is whether supplementing the record with evidence of the 
forfeiture would constitute an “evidentiary hearing,” as the 
phrase is used in our case law. 

In those cases where we have refused to address an ineffec- 
tive assistance of counsel claim on direct appeal, we have done 
so because the record was insufficient to address the issue. In 
State v. Hert, 192 Neb. 751, 224 N.W.2d 188 (1974), we would 
not address whether trial counsel was ineffective in failing to 
file a motion to discharge. We found that in order to determine 
whether the counsel’s actions were deficient, we needed testi- 
mony from the counsel whose effectiveness was under attack. 
In State v. Dixon, 223 Neb. 316, 389 N.W.2d 307 (1986), we 
refused to consider the effectiveness of counsel claim on direct 
appeal because there was no record of the counsel’s perfor- 
mance to review. In State v. Dawn, 246 Neb. 384, 519 N.W.2d 
249 (1994), we declined to address an ineffective assistance of 
counsel claim because we could not tell from the record 
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whether the counsel had conducted an investigation to deter- 
mine whether a confidential informant for the State was on pro- 
bation, in jail, or released on parole or work release. The status 
of the informant was relevant for determining whether the evi- 
dence provided by the informant should have been excluded 
from evidence. We found that the record did not demonstrate 
whether counsel had conducted any investigation on the matter 
and, thus, that the issue was not properly before us. 

In contrast, in Cody, supra, we addressed the ineffective 
assistance of counsel claim on direct appeal. We found the 
record sufficient for evaluating whether Cody’s Fourth or Sixth 
Amendment rights had been violated. Likewise, in State v. 
Morley, 239 Neb. 141, 474 N.W.2d 660 (1991), we addressed 
the ineffective assistance of counsel claim on direct appeal 
because a determination could be made from the evidence pro- 
vided in the appellate record. 

Had Dandridge raised the issue of double jeopardy during his 
direct appeal, the appellate court could have resolved the issue 
without conducting an evidentiary hearing. The necessary evi- 
dence could have been made part of the appellate record had 
Dandridge’s counsel simply asked the court to take judicial 
notice of the transcript from the forfeiture proceeding. 

Pursuant to Neb. Ct. R. of Prac. 4C (rev. 1996), after the orig- 
inal transcript of a case is filed with the Clerk of the Supreme 
Court, any party may, without leave of court, request a supple- 
mental transcript containing matters omitted from the original 
transcript and “necessary to the proper presentation of the case” 
to the court. Had counsel elected to assert the double jeopardy 
issue on direct appeal, he could have either requested that rele- 
vant portions of the record in the forfeiture proceeding be 
included in the transcript or requested leave of court to file a 
supplemental transcript containing such documents. See Neb. 
Ct. R. of Prac. 6 (rev. 1997). 

In State v. Javins, 199 Neb. 38, 255 N.W.2d 872 (1977), we 
took judicial notice of a supplemental transcript which had been 
included in the appellate transcript of the case. In Javins, the 
defendant filed a supplemental transcript to assist the court in 
determining whether his sentence was excessive. The supple- 
mental transcript contained the district court transcript from 
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Javins’ codefendant’s case. This codefendant had been given a 
lighter sentence than Javins, even though both defendants had 
participated equally in the commission of the crime. We took 
judicial notice of the supplemental transcript for the purpose of 
determining whether Javins’ sentence was excessive. 

Neb. Rev. Stat. § 27-201 (Reissue 1995) provides in pertinent 
part: 

(2) A judicially noticed fact must be one not subject to 
reasonable dispute in that it is either (a) generally known 
within the territorial jurisdiction of the trial court or (b) 
capable of accurate and ready determination by resort to 
sources whose accuracy cannot reasonably be questioned. 

(3) A judge or court may take judicial notice, whether 
requested or not. 

(4) A judge or court shall take judicial notice if 
requested by a party and supplied with the necessary 
information. 


(6) Judicial notice may be taken at any stage of the 
proceeding. 

The existence of court records and certain judicial acts 
reflected in a court’s record are in accordance with § 27-201(2)(b) 
—facts which are capable of accurate and ready determination 
by resort to sources whose accuracy cannot reasonably be ques- 
tioned. A court may, therefore, judicially notice the existence of 
its records and the records of another court, but judicial notice 
of facts reflected in a court’s records is subject to the doctrine 
of collateral estoppel or of res judicata. Dairyland Power Co-op 
v. State Bd. of Equal., 238 Neb. 696, 472 N.W.2d 363 (1991); 
Gottsch v. Bank of Stapleton, 235 Neb. 816, 458 N.W.2d 443 
(1990). In Dairyland Power Co-op, the claimants offered, inter 
alia, orders of the U.S. District Court for the District of 
Nebraska that granted summary judgment in “Oklahoma Gas & 
Elec. Co. v. Boehm, No. CV88-L-52 (D. Neb. June 13, 1989), 
and Oklahoma Gas & Elec. Ca. v. Boehm, No. CV89-L-32 (D. 
Neb. June 13, 1989).” 238 Neb. at 701, 472 N.W.2d at 367. We 
stated that we could take judicial notice of these U.S. District 
Court decisions. 
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Likewise, had Dandridge requested that a supplemental tran- 
script from the forfeiture proceeding be compiled and had he 
then asked the court to take judicial notice of the supplemental 
transcript, the issue of double jeopardy could have been 
addressed during his direct appeal. The transcript from the for- 
feiture proceeding would have provided the court with informa- 
tion regarding the facts that gave rise to the forfeiture of 
Dandridge’s currency and would have informed the court that 
these same facts gave rise to Dandridge’s criminal convictions. 
This would have been sufficient information for the appellate 
court to address the double jeopardy claim. 

Dandridge’s current counsel points out that 2 years prior to the 
commencement of the criminal prosecution of Dandridge, we 
decided in State v. One 1987 Toyota Pickup, 233 Neb. 670, 447 
N.W.2d 243 (1989), that the statutory forfeiture scheme embod- 
ied in § 28-431 was criminal in character and, thus, triggered 
double jeopardy protections. Dandridge’s counsel asserts that it 
would have been unreasonable for trial counsel to ignore this rel- 
evant case law and not raise the issue at trial. This argument 
applies equally to counsel’s own performance on direct appeal. 

Thus, it is apparent from Dandridge’s own argument that the 
issue of double jeopardy could have been raised at trial and that 
the ineffective assistance of counsel claim could have been 
raised during his direct appeal. Accordingly, we find that 
Dandridge is procedurally barred from raising this issue in his 
motion for postconviction relief. A motion for postconviction 
relief cannot be used to secure review of issues which were 
known to the defendant and could have been litigated on direct 
appeal. State v. Keithley, 247 Neb. 638, 529 N.W.2d 541 (1995). 

The judgment of the district court is affirmed. 

AFFIRMED. 

WHITE, C.J., not participating, 
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THE OHIO NATIONAL LIFE INSURANCE COMPANY, APPELLANT, 
v. NORMAN G. RUST, APPELLEE. 
585 N.W. 2d 438 


Filed October 2, 1998. No. S-97-464. 


1. Summary Judgment. Summary judgment is proper when the pleadings, depositions, 
admissions, stipulations, and affidavits in the record disclose that there is no genuine 
issue as to any material fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as a matter of law. 

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

3. Limitations of Actions: Equity. Independent of the statute of limitations, courts of 
equity have the inherent power to refuse relief after undue and inexcusable delay in 
bringing suit. 

4. Pleadings: Limitations of Actions: Demurrer. A petition which makes apparent on 
its face that the cause of action it asserts is ostensibly barred by the statute of limita- 
tions fails to state a cause of action and is demurrable unless the petition alleges some 
excuse which tolls the operation and bar of the statute. 

5. Summary Judgment: Pleadings. A motion for summary judgment is not a proper 
method to challenge the sufficiency of a petition to state a cause of action. 

6. Trial: Pleadings: Pretrial Procedure: Summary Judgment. When it is asserted in 
a motion for summary judgment that an opposing party has failed to state a cause of 
action, as far as that issue is concerned, the motion may be treated as one for judg- 
ment on the pleadings, notwithstanding its designation as something other than that. 

7. Trial: Pleadings: Pretrial Procedure. When a party challenges the sufficiency of a 
petition to state a cause of action, a motion for judgment on the pleadings should be 
sustained only when an amendment cannot cure the defect. 

8. Trial: Pleadings: Pretrial Procedure: Demurrer. Where a motion successfully 
challenges the sufficiency of a petition to state a cause of action and an amendment 
could cure the defect, the motion shall be treated as a demurrer and the plaintiff shal] 
be entitled to amend the petition. 

9. Limitations of Actions. Generally, a cause of action accrues and the statute of limi- 
tations begins to run when the aggrieved party has the right to institute and maintain 
suit. 

Appeal from the District Court for Box Butte County: BRIAN 


SILVERMAN, Judge. Reversed and remanded for further 
proceedings. 


Steven W. Olsen and Jeffrey L. Hansen, of Simmons, Olsen, 
Ediger, Selzer, Ferguson & Carney, P.C., for appellant. 


Laurice M. Margheim, of Curtiss, Moravek, Curtiss & 
Margheim, for appellee. 
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WRIGHT, CONNOLLY, GERRARD, STEPHAN, and MCCORMACK, JJ. 


WRIGHT, J. 
NATURE OF CASE 


The Ohio National Life Insurance Company (Ohio National) 
sued its insured, Norman G. Rust, to recover payments made to 
Rust allegedly by mistake. Ohio National appeals the district 
court’s order which granted summary judgment in favor of Rust. 


SCOPE OF REVIEW 

Summary judgment is proper when the pleadings, deposi- 
tions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. Marrs v. Keelan, 254 Neb. 723, 578 N.W.2d 442 (1998). 

In reviewing a summary judgment, an appellate court views 
the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. Id. 


FACTS 

Ohio National issued a whole life policy to Rust on 
November 10, 1964. The policy was designed to be paid up 
when Rust reached the age of 65 for a stated amount of $2,718. 
In November 1987, the policy became paid up, and in 1988, 
Ohio National notified Rust of a dividend in the amount of 
$9,791.15. In 1989, Ohio National notified Rust of a dividend 
in the amount of $9,978.66. On November 14, 1989, Rust 
requested that the dividends be paid to him in cash rather than 
accumulating on the policy. Accordingly, on November 27, 
Ohio National paid Rust $20,824.07, which included the two 
dividends plus interest. Thereafter, Ohio National sent Rust the 
following dividends: $10,188.97 in 1990; $10,353.68 in 1991; 
$10,533.03 in 1992; and $8,057.39 in 1993. 

On approximately November 18, 1994, Ohio National noti- 
fied Rust that the dividends paid to him since 1988 were paid 
by mistake and demanded that Rust reimburse the company in 
the sum of $59,286.09. Rust refused to do so, and on June 16, 
1995, Ohio National commenced this action against him to 
recover the dividends. 
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Ohio National’s petition alleged that it was entitled to resti- 
tution because the dividends paid to Rust were based upon the 
wrong policy amount being keyed into a computer. Instead of 
$2,718, the computer incorrectly showed a policy amount of 
$271,750, and the dividends paid to Rust were erroneously 
based upon this amount. Ohio National claimed that the divi- 
dends mistakenly paid to Rust, with interest but less the proper 
dividend payable of $671.05, amounted to $59,286.09 and 
requested that judgment be made accordingly. 

Rust’s answer alleged that Ohio National’s action was barred 
by the applicable statute of limitations and that Ohio National 
was guilty of laches in failing to timely discover the alleged mis- 
take. Rust claimed that before accepting any dividend payment, 
he had inquired of agents and employees of Ohio National con- 
cerning his right to receive and retain the dividends and that he 
had been assured that he was entitled to retain them. Rust stated 
that in reliance upon such assurances, he spent the money. 

Rust then filed a motion for separate trial on the issue of the 
statute of limitations raised in his answer, based upon Neb. Rev. 
Stat. § 25-221 (Reissue 1995). Subsequently, both parties filed 
motions for summary judgment. Rust’s motion stated that the 
mistake which formed the basis of Ohio National’s cause of 
action occurred in November 1987; that Ohio National paid 
Rust $20,824.07 on November 14, 1989 (check actually issued 
November 27); that the petition alleged no facts which would 
toll or extend the statute of limitations; and that Ohio National’s 
petition was time barred as a matter of law. In addition, Rust 
claimed that Ohio National was guilty of laches sufficient to bar 
its recovery as a matter of law. Ohio National’s motion claimed 
that there were no genuine issues of material fact and that it was 
entitled to judgment as a matter of law. 

The affidavit which Rust submitted in support of his motion 
for summary judgment alleged that upon receiving notice of a 
dividend balance in excess of $20,000, he spoke with an 
employee of the Langford Agency, who placed a call to an Ohio 
National representative named “Angie.” Rust stated that he told 
Angie he wanted to know that there was no mistake and that the 
dividends belonged to him. Angie allegedly called back and told 
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Rust: “‘{W]e checked and these are your dividends. You can 
spend them.’ ” 

Rust further alleged that upon receipt of the dividend check 
in 1990, he again called Ohio National and was told that the 
check was his. Rust stated that he had no way of determining 
how much the annual dividends should or would be, that he 
relied on the representations of Ohio National, and that he 
believed he had a right to the dividends paid. 

In support of its motion for summary judgment, Ohio 
National submitted two affidavits by Trudy Backus, vice presi- 
dent of individual insurance services. Backus alleged that 
Rust’s policy amount mistakenly appeared on a computer as 
$271,750 rather than $2,718. The error allegedly occurred on 
November 11, 1987, when the amount of paid-up insurance was 
entered into the computer system. Backus explained that Ohio 
National calculates dividends for paid-up policies on the basis 
of the amount of insurance available in the policy and that any 
information requested by Rust or his local agent would have 
been based on the same computer error. 

On each policy’s anniversary, the computer system generates 
a status sheet to advise policyholder services associates to pre- 
pare a dividend check payable to the policyholder. Backus’ affi- 
davit alleged that the computer error in question was discovered 
sometime after November 10, 1994, when a status sheet was 
generated for Rust’s policy and delivered to the policyholder ser- 
vices department. An experienced associate in the department 
received the status sheet, noticed that the sheet appeared pecu- 
liar, and requested that the policy file be sent to him. The mis- 
take was alleged to have been discovered upon receipt of the pol- 
icy file. Rust objected to Backus’ affidavits on foundational 
grounds, and the record does not show that the district court 
received them. Also received into evidence were Ohio National’s 
answers to written interrogatories, in which Ohio National 
denied any telephone conversations between the Langford 
Agency and the home office regarding the dividend payments 
other than a request by Rust that the dividends be paid in cash. 

The district court granted summary judgment in favor of Rust 
and dismissed Ohio National’s petition. The court concluded 
that Ohio National had the means and a reason to discover the 
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mistake more than 4 years before the petition was filed and that 
Ohio National’s cause of action arose no later than November 
27, 1989. Because Ohio National failed to plead any excuse or 
reason for delay in filing the petition, the court concluded that 
Ohio National’s action was barred. 


ASSIGNMENTS OF ERROR 

Ohio National assigns as error that the district court erred (1) 
in sustaining Rust’s motion for summary judgment, (2) in over- 
ruling Ohio National’s motion for summary judgment, (3) in 
finding that the statute of limitations barred Ohio National’s 
claim, (4) in finding that the “discovery rule” did not apply so 
as to toll the applicable statute of limitations, (5) in dismissing 
Ohio National’s petition, and (6) in failing to find that Ohio 
National’s affidavit testimony was admissible and relevant. 


ANALYSIS 

We first address Ohio National’s second assignment of error, 
which is that the district court erred in overruling its motion for 
summary judgment. Summary judgment is proper when the 
pleadings, depositions, admissions, stipulations, and affidavits 
in the record disclose that there is no genuine issue as to any 
material fact or as to the ultimate inferences that may be drawn 
from those facts and that the moving party is entitled to judg- 
ment as a matter of law. Marrs v. Keelan, 254 Neb. 723, 578 
N.W.2d 442 (1998). 

Independent of the statute of limitations, courts of equity 
have the inherent power to refuse relief after undue and inex- 
cusable delay in bringing suit. See, In re Estate of Widger, 235 
Neb. 179, 454 N.W.2d 493 (1990); Campbell v. Kirby, 195 Neb. 
610, 239 N.W.2d 792 (1976). According to Rust, he contacted a 
representative of Ohio National sometime around November 
1989, when Rust received notice of a dividend balance in the 
amount of $20,824.07, and expressed concern as to whether the 
dividend was a mistake. Rust stated that upon receipt of another 
dividend check in 1990, he again contacted Ohio National as to 
whether the money was his. Questions of fact remain regarding 
whether there was inexcusable neglect in Ohio National’s fail- 
ure to discover the mistaken payments sooner and whether Rust 
was prejudiced as a result of such neglect. Such questions could 
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result in a finding by the district court that laches bars Ohio 
National’s suit regardless of whether any claims therein were 
brought within the statute of limitations. Therefore, the court 
did not err in overruling Ohio National’s motion for summary 
judgment. 

We next address the statute of limitations issue and Rust’s 
motion for summary judgment. A petition which makes appar- 
ent on its face that the cause of action it asserts is ostensibly 
barred by the statute of limitations fails to state a cause of action 
and is demurrable unless the petition alleges some excuse which 
tolls the operation and bar of the statute. Vanice v. Oehm, 247 
Neb. 298, 526 N.W.2d 648 (1995). See, also, Upah v. Ancona 
Bros. Co., 246 Neb. 585, 521 N.W.2d 895 (1994). Rust’s motion, 
although couched in terms of a summary judgment, was really a 
demurrer alleging that Ohio National’s petition was barred by 
the statute of limitations and, therefore, failed to state a cause of 
action. Rust alleged that the mistake which formed the basis of 
Ohio National’s cause of. action occurred on November 11, 
1987, and that Ohio National paid Rust $20,824.07 on 
November 14, 1989 (check actually issued November 27). Rust 
asserted that the petition alleged no facts which would toll or 
extend the statute of limitations and that the action was therefore 
barred because it was not brought within 4 years after the cause 
accrued. This is essentially an allegation that the petition is 
barred on its face by the applicable statute of limitations. 

A motion for summary judgment is not a proper method to 
challenge the sufficiency of a petition to state a cause of action. 
Ruwe v. Farmers Mut. United Ins. Co., 238 Neb. 67, 469 
N.W.2d 129 (1991). Rather, when it is asserted in a motion for 
summary judgment that an opposing party has failed to state a 
cause of action, as far as that issue is concerned, the motion 
may be treated as one for judgment on the pleadings, notwith- 
standing its designation as something other than that. Jd. 

In order to protect a plaintiff’s right to amend, we have stated 
that when a party challenges the sufficiency of a petition to state 
a cause of action, a motion for judgment on the pleadings 
should be sustained only when an amendment cannot cure the 
defect. Hoch v. Prokop, 244 Neb. 443, 507 N.W.2d 626 (1993). 
Where a motion successfully challenges the sufficiency of a 
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petition to state a cause of action and an amendment could cure 
the defect, we have treated the motion as a demurrer and enti- 
tled the plaintiff to amend the petition. See id. 

Therefore, we must consider whether Ohio National’s peti- 
tion stated a cause of action. There is some confusion regarding 
the relief requested by Ohio National. The petition sets forth 
that payments were mistakenly made to Rust in the amount of 
$20,824.07 on November 14, 1989; $10,188.97 in 1990; 
$10,353.68 in 1991; $10,533.03 in 1992; and $8,057.39 in 
1993. However, Ohio National asserts only one cause of action, 
requesting judgment on these payments in the amount of 
$59,286.09. 

The district court concluded that Ohio National’s cause of 
action came into being “no later than” November 27, 1989, and 
that its petition was filed in June 1995. The court therefore 
determined that since Ohio National failed to plead any excuse 
or reason for delay in filing the petition and it had the means 
and reason to discover the mistake more than 4 years before the 
petition was filed, Ohio National’s cause of action was barred 
by the applicable statute of limitations—Neb. Rev. Stat. § 25-207 
(Reissue 1995). The court found that all other pending motions 
were moot; entered summary judgment against Ohio National, 
in favor of Rust; and dismissed Ohio National’s petition as time 
barred. 

Rust argues that the district court correctly sustained his 
motion for summary judgment because Ohio National had 
claimed only one mistake, the erroneous computer entry, and 
that, therefore, all alleged injuries accrued from that event. 
Thus, Rust argues that absent an excuse why Ohio National did 
not discover the mistake, the cause of action accrued from the 
date of the mistaken computer entry or the date of the first pay- 
ment, at the latest. 

In support of this position, Rust relies upon S.J.D. No. 145 v. 
Nye, 216 Neb. 354, 343 N.W.2d 753 (1984). In Nye, we held 
that a legal malpractice action based upon an attorney’s failure 
to file the necessary annexation certificate accrued on the date 
of the omission of filing of the certificate. The plaintiff filed suit 
17 years after the fact and claimed that the statute of limitations 
was tolled because the attorney had continued as plaintiff’s 
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counsel and had an ongoing duty to file a certificate. In reject- 
ing this argument, we explained that the failure to file a certifi- 
cate 17 years previously was a solitary breach of duty upon 
which a claim of malpractice could be based. We stated that any 
recurring losses in tax revenue as a result of the failure to file 
such certificate bore only upon the possible damages caused by 
the omission and that the cause of action accrued when the 
attorney failed to file a certificate. 

Nye is inapplicable to the case at bar. Here, although there are 
six dividend payments, there are, in effect, five separate causes 
of action. The basis of Ohio National’s cause of action against 
Rust is the payments which were allegedly made in error. 
Generally, a cause of action accrues and the statute of limita- 
tions begins to run when the aggrieved party has the right to 
institute and maintain suit. St. Paul Fire & Marine Ins. Co. v. 
Touche Ross & Co., 244 Neb. 408, 507 N.W.2d 275 (1993). A 
party does not have a right to institute and maintain suit to 
recover a mistaken payment until such payment is made, and 
therefore, the statute of limitations for an action to recover a 
mistaken payment does not begin to run until such payment is 
made. See, Partipilo v. Hallman, 156 Ill. App. 3d 806, 510 
N.E.2d 8 (1987) (suit by owner against neighbor for unjust 
enrichment based on owner’s mistaken payments of real estate 
taxes assessed to neighbor accrued, for limitations purposes, 
upon payment of taxes each year); Brookfield v. Rock Island 
Improvement Co., 205 Ark. 573, 169 S.W.2d 662 (1943) (in 
action for mistake in payment of taxes, statute of limitations ran 
from time plaintiff made each payment). 

The district court erroneously concluded that Ohio 
National’s cause of action for the payments accrued, at the lat- 
est, on the date the first payment was made. When Ohio 
National made the first allegedly erroneous dividend payment, 
it had a cause of action for that payment, and the statute of lim- 
itations for its action to recover the first payment began to run 
at that time. Additional causes of action to recover subsequent 
mistaken dividend payments accrued on the dates those pay- 
ments were made. What caused the mistake or prevented dis- 
covery may be relevant to whether there has been a tolling of 
the statute of limitations as to each payment, but each payment 
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must be treated separately. Accordingly, the first cause of action 
accrued November 27, 1989, with the payment of $20,824.07, 
and subsequent causes of action accrued in 1990, 1991, 1992, 
and 1993, 

Ohio National filed its petition against Rust on June 16, 
1995. The payments of $20,824.07 in 1989 and $10,188.97 in 
1990 are, on their face, barred by the 4-year statute of limita- 
tions. The petition does not allege any excuse which would toll 
the statute of limitations. Specifically, the petition, although 
mentioning that the mistake resulted from a computer error, 
does not indicate why the mistaken payments could not have 
been discovered earlier. See, Broekemeier Ford v. Clatanoff, 240 
Neb. 265, 481 N.W.2d 416 (1992); Newton v. Brown, 222 Neb. 
605, 386 N.W.2d 424 (1986); Lee v. Brodbeck, 196 Neb. 393, 
243 N.W.2d 331 (1976); Reed v. Barnes, 113 Neb. 414, 203 
N.W. 567 (1925). Because actions to recover the 1989 and 1990 
payments are ostensibly barred by the statute of limitations and 
the petition fails to allege any excuse which would toll the oper- 
ation and bar of the statute, the petition fails to state causes of 
action as to those payments and a demurrer should have been 
sustained. However, because it is unclear whether Ohio 
National could avoid the statutory bar by pleading an excuse 
that would toll the statute, the district court should have granted 
Ohio National leave to amend. 

As to the payment made in 1991, it is not possible to tell from 
the face of the petition whether the cause of action is barred by 
the applicable statute of limitations because the petition does 
not set forth the date on which the payment was made. If the 
payment was made more than 4 years prior to the date the peti- 
tion was filed, then the 1991 payment also fails to state a cause 
of action and Ohio National should be given leave to amend and 
set forth any reasons why its cause of action is not barred by the 
applicable statute of limitations. 

Regarding the payments made in 1992 and 1993, it is clear 
that these payments were made within 4 years of the date that 
the petition was filed. Therefore, the petition states causes of 
action as to those payments. 
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CONCLUSION 

The district court did not err in overruling Ohio National’s 
motion for summary judgment, because material issues of fact 
remain with regard to the issue of laches. However, the court 
erred in sustaining Rust’s motion for summary judgment. Ohio 
National has failed to state a cause of action for recovery of the 
payments ostensibly made more than 4 years from the date suit 
was commenced. Rust’s motion for summary judgment should 
be treated as a demurrer for failure to state a cause of action, 
and Ohio National should be given leave to amend its petition 
to set forth reasons, if any exist, why the statute of limitations 
was tolled as to those payments. Insofar as it alleges payments 
within 4 years of the filing of the petition, Ohio National’s peti- 
tion sets forth causes of action not barred by the applicable 
statute of limitations. 

The judgment of the district court is reversed, and the cause 
is remanded for further proceedings. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
Wuite, C.J., not participating. 


LEO G. DEPREZ, APPELLANT, V. CONTINENTAL WESTERN INSURANCE 
COMPANY, A FOREIGN CORPORATION, ET AL., APPELLEES. 
584 N.W. 2d 805 


Filed October 9, 1998. No. S-97-585. 


1, Summary Judgment. Summary judgment is proper when the pleadings, depositions, 
admissions, stipulations, and affidavits in the record disclose that there is no genuine 
issue as to any material fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as a matter of law. 

2. ___. Ona motion for summary judgment, the question is not how a factual issue is 

: to be decided, but whether any real issue of material fact exists. 

3. Summary Judgment: Appeal and Error, In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

4. Summary Judgment: Proof. The party moving for summary judgment has the bur- 
den of showing that no genuine issue of material fact exists and must produce suffi- 
cient evidence to demonstrate that the moving party is entitled to judgment as a mat- 
ter of law. 
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5. Judgments: Appeal and Error. As to questions of law, an appellate court has an 
obligation to reach a conclusion independent of the trial court’s conclusion. 

6. Jurisdiction: Final Orders: Appeal and Error. For an appellate court to acquire 
jurisdiction of an appeal, there must be a final order entered by the court from which 
the appeal is taken. Conversely, an appellate court is without jurisdiction to entertain 
appeals from nonfinal orders. 

7. Final Orders: Dismissal and Nonsuit: Parties: Appeal and Error. .4n order which 
effects a dismissal with respect to one of multiple defendants in an action is a final, 
appealable order as to the defendant dismissed. 

8. Insurance: Contracts: Intent. An insurance policy is to be construed as any other 
contract to give effect to the parties’ intentions at the time the contract was made. 

9. Contracts: Intent. When the terms of the contract are clear, a court may not resort 
to rules of construction, and terms are given their plain and ordinary meaning as the 
ordinary or reasonable person would understand them. In such a case, a court shall 
seek to ascertain the intention of the parties from the plain language of the policy. 

10. Insurance: Claims: Notice. Failure to give timely notice is not a defense to an insur- 
ance claim unless there is evidence of collusion or it is shown that the insurer has 
been prejudiced in its handling of the claim. 


Appeal from the District Court for Lancaster County: 
DONALD E. ENDACOTT, Judge. Affirmed. 


Rod Rehm for appellant. 


Susan I. Strong, of Plessman Law Offices, for appellee 
Continental Western. 


WRIGHT, CONNOLLY, GERRARD, STEPHAN, and McCorMack, JJ. 


McCorMAck, J. 
NATURE OF CASE 


Appellant, Leo G. Deprez, commenced this action against his 
insurer, appellee Continental Western Insurance Company 
(Continental Western), seeking payment under the uninsured 
motorists provision of his personal automobile policy. 
Continental Western moved for summary judgment. The trial 
court entered summary judgment in favor of Continental 
Western and found that Deprez was no longer entitled to 
recover damages from the uninsured motorist with whom he 
had collided and that he had breached his insurance policy to 
the prejudice and detriment of Continental Western. Deprez 
appeals. On our own motion, we removed the matter to this 
court under our authority to regulate the caseloads of the 
Nebraska Court of Appeals and this court. We affirm. 
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BACKGROUND 

On August 1, 1990, Continental Western issued a personal 
automobile insurance policy to Deprez. Pursuant to the unin- 
sured motorist provisions of the policy, Continental Western 
was to pay Deprez up to $250,000 per person, $500,000 per 
accident, for bodily injuries suffered as a result of a collision 
with an uninsured motorist. In addition to the Continental 
Western policy, there was also a $50,000 policy of uninsured 
motorist coverage with appellee New Hampshire Insurance 
Company of Iowa (New Hampshire) through Deprez’ employer, 
the Nebraska Department of Roads. Both policies were in effect 
on November 22, 1991, the date of Deprez’ injury. 

Deprez was injured in an automobile accident on Interstate 
80 in Seward County, Nebraska. Deprez was driving eastbound 
when a westbound vehicle operated by appellee Susan 
Sedelmeier spun out of control, crossed the median, and struck 
Deprez’ vehicle. Deprez was seriously injured in the accident, 
including permanent physical disability and impairment. 

Deprez filed suit against Sedelmeier in Seward County 
District Court on June 19, 1992, but did not notify Continental 
Western of the suit. The suit was dismissed without prejudice on 
Deprez’ motion on December 7. In January 1995, the Nebraska 
Workers’ Compensation Court approved a settlement between 
Deprez and his employer in the amount of $104,000 for injuries 
suffered in the accident. 

Deprez first notified Continental Western of the accident by 
a letter from his attorney dated November 29, 1995, which was 
more than 4 years after the accident occurred. This letter alleged 
that Sedelmeier was uninsured at the time of the accident, and 
the letter demanded payment of $250,000 under the uninsured 
motorist provision of Deprez’ Continental Western policy. 
Continental Western denied the claim on the grounds that 
Deprez had breached the terms of the policy by failing to 
promptly notify Continental Western of the claim and that 
Continental Western had suffered prejudice as a result of the 
delay. On September 16, 1996, Deprez filed this action, naming 
as defendants Continental Western, New Hampshire, 
Sedelmeier, and the State of Nebraska, to protect the State’s 
right of subrogation for medical payments and workers’ com- 
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pensation benefits. Continental Western moved for summary 
judgment. 


ASSIGNMENTS OF ERROR 
Deprez assigns that the trial court erred in (1) finding that 
Continental Western was prejudiced by the late notice of 
Deprez’ uninsured motorist claim and (2) entering summary 
judgment in favor of Continental Western. 


SCOPE OF REVIEW 

Summary judgment is proper when the pleadings, deposi- 
tions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. Chalupa v. Chalupa, 254 Neb. 59, 574 N.W.2d 509 (1998). 

On a motion for summary judgment, the question is not how 
a factual issue is to be decided, but whether any real issue of 
material fact exists. Bruning v. Law Offices of Ronald J. Palagi, 
250 Neb. 677, 551 N.W.2d 266 (1996). 

In reviewing a summary judgment, an appellate court views 
the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. Chalupa v. 
Chalupa, supra. 

The party moving for summary judgment has the burden of 
showing that no genuine issue of material fact exists and must 
produce sufficient evidence to demonstrate that the moving 
party is entitled to judgment as a matter of law. Elche v. 
Blankenau, 253 Neb. 255, 570 N.W.2d 190 (1997). 

As to questions of law, an appellate court has an obligation to 
reach a conclusion independent of the trial court’s conclusion. 
Heins v. Webster County, 250 Neb. 750, 552 N.W.2d 51 (1996). 


ANALYSIS 
Deprez’ assignments of error can be summarized as arguing 
that there was a material issue of fact as to whether Continental 
Western was prejudiced by the delay in notification. Because 
the assignments of error are interrelated, we will consider them 
collectively. 
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We begin our analysis by noting that this court has jurisdic- 
tion to hear this appeal despite the granting of summary judg- 
ment as to Continental Western only. For an appellate court to 
acquire jurisdiction of an appeal, there must be a final order 
entered by the court from which the appeal is taken. Conversely, 
an appellate court is without jurisdiction to entertain appeals 
from nonfinal orders. Tess v. Lawyers Title Ins. Corp., 251 Neb. 
501, 557 N.W.2d 696 (1997); Currie v. Chief School Bus Serv., 
250 Neb. 872, 553 N.W.2d 469 (1996). An order which effects 
a dismissal with respect to one of multiple defendants in an 
action is a final, appealable order as to the defendant dismissed. 
Tess v. Lawyers Title Ins. Corp., supra; Green v. Village of 
Terrytown, 188 Neb. 840, 199 N.W.2d 610 (1972). The district 
court order sustaining Continental Western’s motion for sum- 
mary judgment completely dismissed Continental Western from 
the lawsuit. Accordingly, the order was a final, appealable 
order, granting jurisdiction for appellate review. 

Moving to the merits of Deprez’ assignments of error, we 
begin by examining the trial court’s finding that the notification 
to Continental Western was untimely as contemplated by the 
plain meaning of the insurance contract. An insurance policy is 
to be construed as any other contract to give effect to the parties’ 
intentions at the time the contract was made. Farmers Union Co- 
op Ins. Co. v. Allied Prop. & Cas., 253 Neb. 177, 569 N.W.2d 
436 (1997); Katskee v. Blue Cross/Blue Shield, 245 Neb. 808, 
515 N.W.2d 645 (1994). When the terms of the contract are 
clear, a court may not resort to rules of construction, and terms 
are given their plain and ordinary meaning as the ordinary or rea- 
sonable person would understand them. In such a case, a court 
shall seek to ascertain the intention of the parties from the plain 
language of the policy. Farmers Union Co-op Ins. Co. v. Allied 
Prop. & Cas., supra; Katskee v. Blue Cross/Blue Shield, supra. 

The relevant portions of the contract between Deprez and 
Continental Western stated: 

PART E — DUTIES AFTER AN ACCIDENT OR LOSS 

A. (Continental Western] must be notified promptly of 
how, when and where the accident or loss happened. 
Notice should also include the names and addresses of any 
injured persons and of any witnesses. 
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B. A person seeking any coverage must: 

1. Cooperate with us in the investigation, settlement or 
defense of any claim or suit. 

2. Promptly send us copies of any notices or legal 
papers received in connection with the accident or loss. 


C. A person seeking Uninsured Motorists Coverage 
must also: 


2. Promptly send us copies of the legal papers if a suit 
is brought. 


"” PART F — GENERAL PROVISIONS 


LEGAL ACTION AGAINST US 
A. No legal action may be brought against us until there 
has been full compliance with all the terms of this policy. . 


OUR RIGHT TO RECOVER PAYMENT 
A. If we make a payment under this policy and the per- 
son to or for whom payment was made has a right to 
recover damages from another we shall be subrogated to 
that right. That person shall do: 
1. Whatever is necessary to enable us to exercise our 
rights; and 
2. Nothing after loss to prejudice them. 
We find this language to be clear and unambiguous. Given the 
undisputed facts of this case, it is clear that Deprez filed a law- 
suit against Sedelmeier, but did not comply with part E(C)(2) of 
the provisions of the policy by “[p]romptly send[ing Continental 
Western] copies of the legal papers if a suit is brought.” Had 
Continental Western been sent copies of the legal papers con- 
sisting of the petition filed on June 19, 1992, Continental 
Western could have intervened in this suit to protect its interests, 
particularly with regard to the dismissal of this suit by Deprez. 
Failure to give timely notice is not a defense to an insurance 
claim unless there is evidence of collusion or it is shown that the 
insurer has been prejudiced in its handling of the clam. Herman 
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Bros. v. Great West Cas. Co., ante p. 88, 582 N.W.2d 328 
(1998). We conclude that the inability of Continental Western to 
intervene was prejudicial as a matter of law. 

As we have determined that Deprez breached part E(C)(2) of 
the policy, and further that said breach prejudiced Continental 
Western, it is not necessary to analyze the effects of Deprez’ not 
filing suit against Continental Western until after the statute of 
limitations had run on the claim against the original tort-feasor, 
Sedelmeier. This analysis, if made, would not apply to future 
claims because of the passage by the Legislature of the 
Uninsured and Underinsured Motorist Insurance Coverage Act, 
Neb. Rev. Stat. §§ 44-6401 to 44-6414 (Cum. Supp. 1996). 
Section 44-6413 states that uninsured motorist coverage pro- 
vided under the act shall not apply to injuries to an insured with 
respect to which the applicable statute of limitations has expired 
on the insured’s claim against the uninsured motorist. 


CONCLUSION 
The resolution of Deprez’ first assignment of error is dispos- 
itive of his second. Our determination that Continental Western 
was prejudiced as a matter of law leaves no material issues of 
fact to be decided. In such circumstances, summary judgment is 
appropriate, and the judgment of the trial court is therefore 
affirmed. 


WHITE, C.J., not participating. 


AFFIRMED. 


STATE OF NEBRASKA EX REL. EDWARD A. FICK AND 
KATHLEEN F, Fick, APPELLEES AND CROSS-APPELLANTS, V. 
SUSAN MILLER ET AL., APPELLANTS AND CROSS- APPELLEES. 

584 N.W. 2d 809 


Filed October 9, 1998. No. S-97-599. 


1. Mandamus. Mandamus is a law action. It is an extraordinary remedy and not a writ 
of right; a grant or denial of mandamus is within the trial court’s judicial discretion. 

2. Mandamus: Proof. For a writ of mandamus to issue, the relator has the burden of 
proof and must show clearly and conclusively that it is entitled to the particular thing 
the relator asks and that the respondent is legally obligated to act. 
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11. 


12. 


13. 


14. 


15. 


16. 


17. 
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Judgments: Appeal and Error. In a bench trial of a law action, the trial court’s fac- 
tual findings have the effect of a jury verdict and will not be set aside on appeal unless 
they are clearly wrong. 

Statutes: Contracts: Appeal and Error. Both statutory interpretation and the con- 
struction of a contract are matters of law in connection with which an appellate court 
has an obligation to reach an independent conclusion irrespective of the determina- 
tion made by the court below. | 

Mandamus: Words and Phrases. Mandamus is an extraordinary remedy issued to 
compel the performance of a purely ministerial act or duty, imposed by law upon an 
inferior tribunal, corporation, board, or person, where (1) the relator has a clear legal 
right to the relief sought, (2) there is a corresponding clear duty existing on the part 
of the respondent to perform the act in question, and (3) there is no other plain and 
adequate remedy available in the ordinary course of law. 

Mandamus. To warrant the issuance of an alternative writ of mandamus to compel 
the performance of a legal duty to act, the duty must be imposed by law and the duty 
must be clear. 

Statutes: Legislature: Intent: Presumptions. Unless such construction would be 
inconsistent with the manifest intent of the Legislature, when the word “may” 
appears in a statute, permissive or discretionary action is presumed. 

Statutes: Legislature: Intent. Use of the words “may” and “shall” in close proxim- 
ity in a statute makes it clear the Legislature understands the distinction between 
these wae and intended each to mean what it says. 

as . Statutes should be construed and considered together to give effect 
to the legislative intent, especially when both originated from the same legislation 
and relate to the same subject matter. 

Statutes. Effect must be given, if possible, to all the several parts of a statute; no sen- 
tence, clause, or word should be rejected as meaningless or superfluous if it can be 
avoided. : 

Words and Phrases. The phrase “educational service or program” within Neb. Rev. 
Stat. § 79-4,102 (Reissue 1996) does not include transportation. 

Schools and School Districts: Legislature. Any action taken by a school board must 
be through either an express or an implied power conferred by legislative grant. A 
school board’s actions beyond such limitations are void. 

Mandamus: Words and Phrases. The phrase “duty imposed by law,” as it applies 
to mandamus actions, is not synonymous with “duty imposed by statute.” 
Administrative Law. Properly adopted regulations as well as city charters have the 
force and effect of law. 

Mandamus, Mandamus is not an appropriate remedy for the redress of private con- 
tract rights, and it follows as a corollary to that rule that the writ will not generally be 
granted to compel a public officer, corporation, or other respondent to perform a duty 
or obligation assumed by contract, as distinguished from one imposed by law. 
Schools and School Districts. An affiliation petition adopted pursuant to Neb. Rev. 
Stat. § 79-413 et seq. (Reissue 1996) or its predecessor statutes creates a school 
system. 

___.. An affiliation petition adopted pursuant to Neb. Rev. Stat. § 79-413 et seq. 
(Reissue 1996) or its predecessor statutes is not a contract. 
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18. Schools and School Districts: Statutes: Administrative Law: Ordinances. An 
affiliation petition adopted pursuant to Neb. Rev. Stat. § 79-413 et seq. (Reissue 
1996) or its predecessor law, like statutes, regulations, city charters, city ordinances, 
regulations, code of ethics rules, and public franchise contracts, creates duties owed 
to the public and has the effect of law. 

19. Actions: Equity: Words and Phrases. The phrase “ordinary course of the law” 
includes both actions at law and actions in equity. 


Appeal from the District Court for Holt County: WILLIAM B. 
CASSEL, Judge. Affirmed in part, and in part reversed with 
directions. 


John F. Recknor, of Recknor & Associates, for appellants. 
Max G. Dreier, of Dreier Law Office, for appellees. 
WRIGHT, CONNOLLY, GERRARD, STEPHAN, and McCorMACK, JJ. 


CONNOLLY, J. 

The relator appellees and cross-appellants, Edward A. Fick 
and Kathleen F. Fick, petitioned the Holt County District Court 
to issue an alternative writ of mandamus against the defendant 
appellants and cross-appellees, the superintendent and school 
board members of Holt County School District No. 137, com- 
monly known as the Chambers School District. The Ficks 
sought to compel the appellants to pay their expenses incurred 
transporting their son to Chambers High School, and in the 
future, to either pay for all their transportation expenses to and 
from the high school or provide free transportation between the 
high school and their residence. The district court (1) dismissed 
the petition as to transportation claims filed with and denied by 
the appellants, (2) issued a writ of mandamus to compel the 
payment of transportation claims filed with the appellants but 
not yet acted upon, and (3) issued a writ of mandamus to com- 
pel the appellants in the future to provide either free transporta- 
tion or reimbursement of the Ficks’ transportation expenses at a 
statutory rate. Because we conclude that a ministerial legal duty 
was created by the affiliation petition, we affirm in part on other 
grounds and reverse in part with directions. 


I. BACKGROUND 
The Ficks reside in Holt County School District No. 30, com- 
monly known as the Inman School District. The Inman School 
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District is a Class I school district, and the Chambers School 
District is a Class II school district. See Neb. Rev. Stat. § 79-102 
(Reissue 1996). 

In September 1992, pursuant to statutory authority and man- 
date, the Inman School Board petitioned to affiliate with several 
larger, neighboring school districts. See Neb. Rev. Stat. 
§ 79-402 et seq. (Reissue 1987 & Cum. Supp. 1992) (current 
version at Neb. Rev. Stat. § 79-413 et seq. (Reissue 1996 & 
Supp. 1997)). The petition to affiliate proposed that a portion of 
the Inman School District become affiliated with the Chambers 
School District. That portion included the Fick residence. As 
required, the petition outlined the terms that would govern the 
affiliation. See § 79-402.16 (Cum. Supp. 1992). One of the peti- 
tion’s terms stated: 

9. Transportation to and from school within each affili- 
ated high school or affiliated system referred to in this 
petition shall be made available by such district to students 
in grades 9 through 12 residing within Holt County School 
District No. 30 {Inman School District]. Transportation 
shall be provided on the same basis to such Holt County 
School District No. 30 [Inman School District] as it is pro- 
vided to residents of the applicable affiliated high school 
district 9-12 students or affiliated school system 
{Chambers School District]. In the event any affiliated 
high school or affiliated system referred to in this petition 
elects not to provide transportation as herein provided 
such affiliated high school or affiliated system shall pay 
mileage to such grades 9 through 12 as provided by 
79-490 R.R.S. [current version at Neb. Rev. Stat. § 79-611 
(Supp. 1997)]. 

The appellants and their predecessors accepted the petition in 
November 1992, and the affiliation became effective July 1, 
1993. See §§ 79-402.03(2) and 79-402.14 (Cum. Supp. 1992). 

In August 1994, the third of the Ficks’ six children, Preston 
Fick, began attending Chambers High School as a ninth grader. 
The Fick residence is 31 miles from Chambers High School. 
The Chambers School District provides bus transportation to 
and from school for high school students residing within its bor- 
ders. The bus routes provide for stops “‘at or near” the students’ 
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homes. At no time before December 8, 1994, did the Chambers 
School District provide or offer to provide any type of trans- 
portation for Preston Fick. 

The Ficks demanded from Chambers Public Schools super- 
intendent Susan Miller that the Chambers School District reim- 
burse them for mileage accrued when providing Preston trans- 
portation to and from school. The appellants denied the Ficks’ 
reimbursement demand at the appellants’ October 4, 1994, 
meeting. The Ficks then began filing monthly transportation 
expense reimbursement claims with the appellants. Prior to the 
appellants’ December 8 meeting, the Ficks had filed reimburse- 
ment claims covering their transportation expenses from August 
19 through November 30. Although not expressly denying the 
Ficks’ claims, on December 8 the appellants granted the Ficks a 
reimbursement allowance for only 4 school days—the 4 days 
between the end of the school’s football season and the begin- 
ning of the basketball season. Preston participated in both activ- 
ities. At the same meeting, the appellants also voted to provide 
future reimbursement only for transportation between the Fick 
home and a bus pickup/dropoff location at the edge of the 
Chambers School District—18'h miles away from the Fick home. 

In a letter to the Ficks dated December 9, 1994, Miller 
explained where the pickup/dropoff location was, explained 
when the bus would arrive, advised that the busdriver must be 
notified at least 1 day in advance when Preston would be riding, 
and noted that reimbursement would be limited from the Fick 
home to the pickup/dropoff location. The letter included a 
check for $87.36, which represented the 4 days of transporta- 
tion expenses the appellants agreed to reimburse. The Ficks 
returned the check to Miller uncashed. The Ficks filed timely 
reimbursement claims with the appellants covering transporta- 
tion expenses from December 1, 1994, through January 31, 
1995, which the appellants did not act upon. The Ficks have 
never utilized the proposed pickup/dropoff location. 

On January 13, 1995, the Ficks petitioned the Holt County 
District Court to issue an alternative writ of mandamus to order 
the appellants to (1) pay mileage reimbursement to the Ficks at 
the statutory rate for each day Preston Fick had already attended 
Chambers High School (see Neb. Rev. Stat. § 79-490(2) 
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(Reissue 1994) (current version at Neb. Rev. Stat. § 79-611(2) 
(Supp. 1997)) and (2) in the future, either pay mileage reim- 
bursement to the Ficks for each day Preston and their younger 
children attend Chambers High School or provide transporta- 
tion for the entire trip between the high school and the Fick res- 
idence. After a bench trial on stipulated facts, the trial court (1) 
dismissed the petition as to the Ficks’ claims for the months of 
August through November 1994; (2) granted the petition for 
writ as to claims filed for December 1994 and January 1995, 
ordering the appellants to pay the Ficks’ claims for those 
months once the appellants determined the mileage claimed 
was actually and necessarily traveled; and (3) granted the peti- 
tion for writ as to claims for the months of February 1995 and 
all months thereafter, including claims regarding the Ficks’ 
younger children, ordering the appellants to either provide free 
transportation to the Ficks’ children from a location at or near 
the Fick residence, or promptly pay claims the Ficks make for 
reimbursement once the appellants determine the mileage actu- 
ally and necessarily traveled. Payment for prior and future 
claims was to be made for the full distance between the Fick 
home and the high school, less 3 miles (see id.), and thus “with- 
out regard to the ‘split’ transportation approach adopted by the 
defendants on December 8, 1994.” 

The appellants filed an appeal with the Nebraska Court of 
Appeals. The Ficks cross-appealed. This court, sua sponte, 
removed the matter from that court’s docket and dismissed the 
appeal for lack of jurisdiction, because the trial court’s judg- 
ment left attorney fees “to be determined in a supplementary 
proceeding at a later date” and thus was not a final, appealable 
order. State ex rel. Fick v. Miller, 252 Neb. 164, 560 N.W.2d 793 
(1997). The trial court ordered that the appellants pay the Ficks 
$7,478.91 for attorney fees and costs. The appellants again filed 
an appeal, and the Ficks cross-appeal. 


II]. ASSIGNMENTS OF ERROR 
The appellants contend the district court erred in (1) finding 
that the appellants have a legal duty imposed by law to either 
provide the Ficks free transportation or reimburse the Ficks for 
mileage claims, (2) finding that the appellants had a clear duty 
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to act by either providing the Ficks free transportation or reim- 
bursing the Ficks for mileage claims, and (3) issuing a writ of 
mandamus where there was “a plain and adequate remedy at 
law.” On cross-appeal, the Ficks assign as error the district 
court’s dismissal of the petition for writ as to their mileage 
claims for the months of August through November 1994. 


Ill. SCOPE OF REVIEW 

Mandamus is a law action. It is an extraordinary remedy and 
not a writ of right; a grant or denial of mandamus is within the 
trial court’s judicial discretion. See, State ex rel. Heil v. 
Jakubowski, 151 Neb. 471, 38 N.W.2d 26 (1949); State, ex rel. 
Cary, v. Cochran, 138 Neb. 163, 292 N.W. 239 (1940). In a 
mandamus action, the relator has the burden of proof and must 
show clearly and conclusively that it is entitled to the particular 
thing the relator asks and that the respondent is legally obligated 
to act. State ex rel. City of Elkhorn v. Haney, 252 Neb. 788, 566 
N.W.2d 771 (1997); State ex rel. Wal-Mart v. Kortum, 251 Neb. 
805, 559 N.W.2d 496 (1997). In a bench trial of a law action, the 
trial court’s factual findings have the effect of a jury verdict and 
will not be set aside on appeal unless they are clearly wrong. 
State ex rel. Garvey v. County Bd. of Comm., 253 Neb. 694, 573 
N.W.2d 747 (1998); State ex rel. Scoular Prop. v. Bemis, 242 
Neb. 659, 496 N.W.2d 488 (1993). Both statutory interpretation 
and the construction of a contract are matters of law in connec- 
tion with which an appellate court has an obligation to reach an 
independent conclusion irrespective of the determination made 
by the court below. See, Moore v. Eggers Consulting Co., 252 
Neb. 396, 562 N.W.2d 534 (1997); Stephens v. Radium 
Petroleum Co., 250 Neb. 560, 550 N.W.2d 39 (1996). 


IV. ANALYSIS 


1. APPEAL 
The primary issue in this appeal is whether the appellants 
have a clear legal duty imposed by law. The appellants argue 
they have no clear duty imposed by law because, first, no such 
duty exists within the relevant statutes and, second, the affilia- 
tion petition is merely a contract and thus cannot be a source of 
duties imposed by law. 
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Mandamus is an extraordinary remedy issued to compel the 
performance of a purely ministerial act or duty, imposed by law 
upon an inferior tribunal, corporation, board, or person, where 
(1) the relator has a clear legal right to the relief sought, (2) 
there is a corresponding clear duty existing on the part of the 
respondent to perform the act in question, and (3) there is no 
other plain and adequate remedy available in the ordinary 
course of law. Neb. Rev. Stat. §§ 25-2156 and 25-2157 (Reissue 
1995); State ex rel. Garvey v. County Bd. of Comm., supra; State 
ex rel. Scoular Prop. v. Bemis, supra. To warrant the issuance of 
an alternative writ of mandamus to compel the performance of 
a legal duty to act, the duty must be imposed by law and the 
duty must be clear. State ex rel. Mercurio v. Board of Regents, 
213 Neb. 251, 329 N.W.2d 87 (1983). 


(a) Duty Imposed Through Statute 

The appellants argue that the language of § 79-611(4) pro- 
vides discretion and thus does not impose a legal duty upon 
them. The Ficks argue that § 79-611(4) imposes a legal duty 
upon the appellants to provide transportation or reimbursement 
of transportation expenses, specifically asserting that the word 
“may” really means “shall.” We agree with the appellants that 
no legal duty exists under § 79-61 1(4). 

Section 79-611(4) states: “An affiliated high school district 
may provide free transportation or pay the allowance described 
in this section for high school students residing in an affiliated 
Class I district.” Regarding statutes, “[u]nless such construction 
would be inconsistent with the manifest intent of the Legislature 
... [wJhen the word may appears, permissive or discretionary 
action is presumed.” Neb. Rev. Stat. § 49-802 (Reissue 1993). 
Interpreting “may” in § 79-611(4) as discretionary would not be 
inconsistent with the intent of the Legislature. The Legislature 
used “shall” and “may” in the same statute to describe the effect 
of particular terms. Use of both words in close proximity makes 
it clear “the Legislature understands the distinction between 
these words and intended each to mean what it says.” State ex 
rel. Shepherd v. Neb. Equal Opp. Comm., 251 Neb. 517, 528, 
557 N.W.2d 684, 692 (1997). 

Legislative history also indicates that discretion was 
intended. The pertinent sentence in § 79-611(4) originated from 
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1990 Neb. Laws, L.B. 259. L.B. 259 as originally introduced 
provided that an affiliated school district shall not provide free 
transportation or reimbursement to an affiliated Class I district. 
The Legislature’s Education Committee advanced the bill witha 
proposed amendment to change the sentence to state that an 
affiliated school district shall provide free transportation or 
reimbursement. Legislative Journal, L.B. 259 AMO0800, 91st 
Leg., 1st Sess. 1115 (Mar. 14, 1989). On the floor of the Legisla- 
ture, the committee’s amendment was amended to state that an 
affiliated high school district may provide free transportation or 
reimbursement. Legislative Journal, L.B. 259 AM2091, 91st 
Leg., 2d Sess. 224 (Jan. 9, 1990). The Legislature then adopted 
the committee amendment into the bill. Jd. 

Interpreting “may” in § 79-611(4) as discretionary means an 
affiliated school district may or may not provide free trans- 
portation or reimbursement at the district’s discretion. The 
statute’s language did not change when the appellants accepted 
the Inman School District affiliation petition. This court has 
stated many times that mandamus may be issued only to com- 
pel the performance of a purely ministerial act or duty. State ex 
rel, Garvey v. County Bd. of Comm., 253 Neb. 694, 573 N.W.2d 
TAT (1998); State ex rel. Scoular Prop. v. Bemis, 242 Neb. 659, 
496 N.W.2d 488 (1993). 

Notwithstanding the above analysis, the Ficks argue that 
“may” in § 79-611(4) should be interpreted as “must” based 
upon a reading of § 79-611(4) in conjunction with Neb. Rev. 
Stat. § 79-4,102 (Reissue 1996). Section 79-4,102 states in per- 
tinent part: 

(1) For purposes of eligibility for or entitlement to any 
educational service or program, any student residing in an 
affiliated Class I district who is enrolled in the high school 
program of an affiliated school system shall be considered 
to be a resident of the Class II, III, IV, or V district which 
is part of such affiliated school system. Such student shall 
be treated for purposes of any educational service, includ- 
ing special education services, extracurricular programs, 
and other school-sponsored activities, as if he or she were 
a resident student of the high school district. 
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The phrase “educational service or program” is not defined in 
any relevant statute, and this court has not interpreted 
§ 79-4,102. The Ficks argue that “educational service or pro- 
gram” includes transportation. The Ficks argue that § 79-611(4) 
is simply a clarification that in providing transportation to affil- 
iated Class I district students, the affiliated school district may 
provide either free transportation or reimbursement, but must 
provide one or the other. 

Rules of statutory construction direct that §§ 79-611(4) and 
79-4,102 should be construed and considered together to give 
effect to the legislative intent, especially because both origi- 
nated from L.B. 259 and relate to the same subject matter. See 
SID No. I v. Nebraska Pub. Power Dist., 253 Neb. 917, 573 
N.W.2d 460 (1998). Reading §§ 79-611(4) and 79-4,102 
together, however, does not lead to the conclusion that “educa- 
tional service or program” includes transportation. 

If “educational service or program” is interpreted to include 
transportation, then any statute that directs a school district to 
provide transportation to its own high school students would 
have equal applicability to affiliated Class I district students. 
Such a statute existed when L.B. 259 was enacted. Section 
79-611, which was found at § 79-490 (Reissue 1987) at the time 
L.B. 259 was enacted, states: 

(1) The school board or board of education shall either 
provide free transportation or pay an allowance for trans- 
portation in lieu of free transportation as follows: 


(c) When a student attends a secondary school in his or 
her own Class II or Class III school district and lives more 
than four miles from the public schoolhouse. 

Section 79-611(1) provides a school board shail provide either 
free transportation or reimbursement to its own high school stu- 
dents. With substantively identical language in § 79-490, the 
Legislature nonetheless enacted both the language of § 79-4,102 
and the pertinent sentence in § 79-611(4). If “educational ser- 
vices” in § 79-4,102 is interpreted to include transportation, as 
the Ficks argue, the pertinent sentence in § 79-611(4) becomes 
superfluous. The appellants would already have a duty to pro- 
vide Inman School District students either free transportation or 
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reimbursement through § 79-611(1). Effect must be given, if 
possible, to all the several parts of a statute; no sentence, clause, 
or word should be rejected as meaningless or superfluous if it 
can be avoided. SID No. 1 v. Nebraska Pub. Power Dist., supra; 
NC+ Hybrids v. Growers Seed Assn., 219 Neb. 296, 363 N.W.2d 
362 (1985). We conclude then that “educational service or pro- 
gram” in § 79-4,102 does not include transportation. 

Section 79-611(4) grants affiliated school districts the 
authority to provide free transportation, but neither creates any 
ministerial legal duty nor provides for the enforcement of any 
duty. The provision is necessary to provide school boards with 
the authority to bind their districts to terms like the Inman 
School District affiliation petition’s paragraph 9. “Any action 
taken by a school board must be through either an express or an 
implied power conferred by legislative grant.” Spencer v. 
Omaha Pub. Sch. Dist., 252 Neb. 750, 753, 566 N.W.2d 757, 
759 (1997). A school board’s actions beyond such limitations 
are void. Jd. Without § 79-611(4), the terms in the affiliation 
petition would be expressly void because of Neb. Rev. Stat. 
§ 79-605 (Reissue 1996), which provides that if a school board 
provides bus transportation to students outside of its district, a 
fee shall be charged each person transported. 


(b) Duty Imposed Through Affiliation Petition 

Having found that no ministerial duty to provide transporta- 
tion or reimbursement to the Ficks is imposed by statute on the 
appellants, however, does not end our analysis. The phrase 
“duty imposed by law” is not synonymous with “duty imposed 
by statute.” There are sources of law other than statutes. This 
court, in addition to duties imposed by statute, has approved 
mandamus to enforce duties imposed by city ordinance, State, 
ex rel. Herbert, v. Anderson, 122 Neb. 738, 241 N.W. 545 
(1932); attorney code of ethics rules, State ex rel. Freezer 
Servs., Inc. v. Mullen, 235 Neb. 981, 458 N.W.2d 245 (1990); 
and contracts for public franchises, State, ex rel. City of 
Chadron, et al., v. Intermountain R. L. & P. Co., 110 Neb. 720, 
194 N.W. 793 (1923), vacated 110 Neb. 727, 198 N.W. 572 
(1924). Additionally, this court has stated that properly adopted 
regulations as well as city charters have the force and effect of 
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law. See, Val-Pak of Omaha v. Department of Revenue, 249 
Neb. 776, 545 N.W.2d 447 (1996) (regulations); Mollner v. City 
of Omaha, 169 Neb. 44, 98 N.W.2d 33 (1959) (charter is con- 
stitution of city); State, ex rel. Herbert, y. Anderson, supra (city 
charter has effect of statute). Accord Aiken v. Radnor Tp. Bd. of 
Sup’rs, 83 Pa. Commw. 190, 476 A.2d 1383 (1984) (enforcing 
clause in township charter with writ of mandamus). 

If the Inman School District affiliation petition is “law,” then 
the duties it creates may be enforced through mandamus. The 
appellants argue that the affiliation petition was only an “agree- 
ment” between the two school districts and so contractual reme- 
dies are the proper remedies to enforce the “agreement” rather 
than mandamus. 

Mandamus is not an appropriate remedy for the redress 
of private contract rights, and it follows as a corollary to 
that rule that the writ will not generally be granted to com- 
pel a public officer, corporation, or other respondent to 
perform a duty or obligation assumed by contract, as dis- 
tinguished from one imposed by law. 

52 Am. Jur. 2d Mandamus § 75 at 397 (1970). But that assumes 
the affiliation “agreement” is a contract. Accordingly, we must 
determine what the affiliation process is and its legal effects. 

Beginning in 1990 with L.B. 259, the Legislature has aggres- 
sively exercised its plenary authority over school districts in an 
attempt to reorganize and consolidate small school districts. By 
1992, the Legislature’s goal was clear—to have all taxable 
property in the state within or at least affiliated with a school 
system that offers education in grades K through 12 by July 1, 
1993. See § 79-426.28 (Cum. Supp. 1992). The mandate to 
Class I school districts like Inman School District was (1) 
merge or affiliate with larger, neighboring school districts on 
your own terms by February 1, 1993, or (2) be dissolved. See 
§§ 79-402, 79-402.03, and 79-402.17. Larger school districts 
like Chambers were permitted to reject an affiliation petition. 
However, the petitioning Class I district could repetition the 
school board of the other district, and if the school board or its 
voters rejected the petition again, a county school district reor- 
ganization committee would have a public hearing on the mat- 
ter and was required to impose the affiliation petition upon the 
parties unless one of three and only three exceptions existed. 
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See §§ 79-402.14 and 79-402.15. Even if the exceptions 
applied, the county committee could still impose the affiliation 
petition upon the school district that twice rejected it. Thus, the 
Inman School District’s “offer” and the appellants’ “accep- 
tance” of Inman’s petition were illusory. 

A party to a contract may rescind if the party is willing to pay 
damages. However, § 79-431 (Reissue 1996) provides only one 
express way for the Inman and Chambers School Districts to 
become unaffiliated—the dissolution of one of the districts. 
Arguably, the affiliation could be undone if the Inman School 
District began the petition process again, but that route is not 
discussed in the statutes. 

Sections 79-402 et seq. (Reissue 1987 & Cum. Supp. 1992) 
(current version at § 79-413 et seq. (Reissue 1996)) never refer 
to the accepted petition as an agreement or contract. The 
statutes refer to the process as “affiliation,” and once accom- 
plished, the result is an “affiliated school system,” not an agree- 
ment or contract. Neb. Rev. Stat. § 79-4,100 (Reissue 1996). 
The Legislature understands the use of the words “agreement” 
and “contract” in the education title of the statutes when that is 
what it is describing. See, e.g., Neb. Rev. Stat. §§ 79-470 and 
79-746 (Reissue 1996). Rather, the statute expressly character- 
izes the affiliation process as a school district reorganization. 
Neb. Rev. Stat. §§ 79-433(1) and 79-434 (Reissue 1996). 
“Affiliated school system” is defined as “an ongoing associa- 
tion” of a Class I district with a district that provides grades K 
through 12 education “for the purpose of (a) providing a high 
school program serving the Class I district students and (b) 
maintaining tax support to finance such program.” § 79-4,100. 
Services provided as part of the affiliation “may include student 
transportation.” Id. 

By statute, the affiliation petition has to provide for the geo- 
graphical boundaries of the proposed affiliated school system. 
§ 79-402.16 (Cum. Supp. 1992) (current version at § 79-427 
(Reissue 1996)). The boundaries and population of the affiliated 
school system are now used to base distribution of state funding 
on. Neb. Rev. Stat. § 79-1003 (Reissue 1996). Property within the 
affiliated school system is taxed under one common levy to 
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fund the affiliated districts or affiliated portions thereof. Neb. 
Rev. Stat. § 79-1077(1) (Reissue 1996). The petitioning school 
district is required to list in the petition the “terms of the affili- 
ation,” including a description of how the two affiliated districts 
would coordinate elementary education and provision for the 
establishment and maintenance of an advisory committee con- 
sisting of members from the affiliated Class I district(s). 
§ 79-402.16 and Neb. Rev. Stat. § 79-4,105.01 (Cum. Supp. 
1992) (current version at § 79-427 and Neb. Rev. Stat. 
§ 79-4,103 (Reissue 1996)). The advisory committee meets at 
least biannually with the affiliated high school district school 
board to coordinate elementary education between the districts. 

The above analysis indicates that the accepted affiliation 
petition created a school system. New boundaries were created 
which controlled taxation and state aid. Such an affiliation 
effectively placed the affiliated Class I district within a district 
that offered grades K through 12 education. See § 79-426.28 
(Cum. Supp. 1992). If the school board for the Chambers 
School District had rejected the Inman School District’s peti- 
tion, the Holt County School District reorganization committee 
may have had to impose the affiliation upon the Chambers 
School District, per the will of the Legislature. If the Inman 
School Board did nothing before February 1, 1993, the county 
reorganization committee would have been forced to dissolve 
the Inman School District and merge it with a neighboring dis- 
trict. See § 79-402.17 (Cum. Supp. 1992). The Ficks’ children 
would then have been entitled to receive either free transporta- 
tion or reimbursement at the statutory rate from the district in 
which they were merged. See § 79-611(1)(c) (Reissue 1996). 

We conclude that the affiliation petition was not a contract. 
Instead, it created duties owed to the public which, like statutes, 
city charters, city ordinances, regulations, code of ethics rules, 
and public franchise contracts, have the effect of law. 

Although the district court erred in finding that a ministerial 
duty imposed by law exists in § 79-611(4), a ministerial duty 
imposed by law upon the appellants does exist in the affiliation 
petition itself. However, that duty is different from what the dis- 
trict court found in § 79-611(4). The applicable duty in the affil- 
jation petition is as follows: “Transportation shall be provided 
on the same basis to such Holt County School District No. 30 
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{Inman School District] as it is provided to residents of the 
applicable affiliated high school district 9-12 students or affili- 
ated school system [Chambers School District].” The appellants 
must provide the Ficks’ children free transportation to and from 
school; there is no option in the petition to provide only reim- 
bursement, unless the appellants discontinue providing trans- 
portation to students residing in the Chambers School District. 
As to what “on the same basis” means, we simply note, as the 
district court did, that “on the same basis” means “at or near the 
[Ficks’] current place of residence” and that it certainly means 
something closer than a bus stop 18'4 miles away. 

The second assignment of error, that the appellants did not 
have a duty to provide either transportation or reimbursement to 
the Ficks, is a subpart of their argument that they did not have 
a legal duty imposed by law. Based upon our previous analysis 
of that issue, we reject the appellants’ argument to the extent we 
have determined they have a clear duty imposed by law to pro- 
vide the Ficks’ children attending Chambers High School free 
transportation. The plain language of paragraph 9 of the 
accepted affiliation petition provides a clear legal duty upon the 
appellants—that they shall provide transportation “on the same 
basis” to Inman School District students as is provided to 
Chambers School District students. 

The duty in the affiliation petition, however, does not provide 
an applicable duty to uphold the district court’s writ of man- 
damus compelling the appellants to pay the Ficks’ December 
1994 and January 1995 transportation reimbursement claims. 
The petition does not provide a clear duty to reimburse trans- 
portation expenses to and from school, either as an option or as 
a remedy for nonperformance of providing actual transporta- 
tion. Also, as we have already determined, no clear ministerial 
duty exists under § 79-611(4). For a writ of mandamus to issue, 
the Ficks must have a clear legal right to the relief sought and 
there must be a corresponding clear duty existing on the part of 
the appellants to perform the act in question. See, §§ 25-2156 
and 25-2157; State ex rel. Garvey v. County Bd. of Comm., 253 
Neb. 694, 573 N.W.2d 747 (1998); State ex rel. Scoular Prop. v. 
Bemis, 242 Neb. 659, 496 N.W.2d 488 (1993). The Ficks have 
the burden of proof and must show clearly and conclusively that 
they are entitled to the particular thing they ask and that the 


402 255 NEBRASKA REPORTS 


appellants are legally obligated to act. See, State ex rel. City of 
Elkhorn v. Haney, 252 Neb. 788, 566 N.W.2d 771 (1997); State 
ex rel. Wal-Mart v. Kortum, 251 Neb. 805, 559 N.W.2d 496 
(1997). The Ficks failed to show that they are clearly entitled to 
reimbursement of their transportation expenses and that the 
appellants were legally obligated to act. 

The appellants finally argue that an adequate remedy in the 
ordinary course of law was available for the Ficks’ claims upon 
which the district court issued a writ of mandamus. “Ordinary 
course of the law” includes both actions at law and actions in 
equity. State ex rel. Greyhound Lines v. City of Omaha, 227 Neb. 
676, 419 N.W.2d 539 (1988); State ex rel. Krieger v. Board of 
Supervisors, 171 Neb. 117, 105 N.W.2d 721 (1960). As we have 
already determined, the Ficks do not have contractual remedies 
at their disposal, because there is no contract to sue upon. The 
affiliation statutes do not provide any special remedies. 


2. CROSS-APPEAL 

The Ficks ask that we reverse the trial court’s dismissal of 
their petition for writ of mandamus as to their transportation 
reimbursement claims covering August through November 
1994. They contend that mandamus is proper because it is a 
prompt, efficient remedy, and they should not be required to 
pursue a multiplicity of suits and other circuitous dilatory 
actions at law to obtain relief. They cite State ex rel. 
Rittenhouse v. Newman, 189 Neb. 657, 204 N.W.2d 372 (1973), 
in support of that proposition. Such an argument may be enti- 
tled to consideration if this court reached the issue of whether 
the Ficks have an adequate remedy in the ordinary course of law 
as to these claims. However, as to claims for reimbursement, the 
Ficks have not clearly and conclusively proved the first two ele- 
ments required for mandamus to issue: (1) that they have a clear 
legal right to the relief sought and (2) that there is a corre- 
sponding clear duty existing on the part of the appellants to per- 
form the act in question. As we previously determined, the only 
ministerial duties imposed by law relating to the appellants’ 
obligations to the Ficks come from the accepted affiliation peti- 
tion. The petition does not provide a clear duty to reimburse 
transportation expenses. Thus, for the same reason that we 
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reverse the district court’s issuance of a writ as to the Ficks’ 
reimbursement claims covering December 1994 through 
January 1995, we reject the Ficks’ cross-appeal. 


V. CONCLUSION 

As to the Ficks’ request for relief for February 1995 and 
thereafter, we affirm the trial court’s ultimate issuance of a writ 
of mandamus. However, because a ministerial duty is not 
imposed by statute, as the district court found, and instead a 
ministerial duty at law is imposed by paragraph 9 of the 
accepted Inman School District affiliation petition, we conclude 
that the writ should have issued to compel the appellants to pro- 
vide transportation to the Ficks’ children attending Chambers 
High School on the same basis as it is provided to residents of 
the Chambers School District, in accordance with paragraph 9 
of the petition. 

As to the Ficks’ claims for reimbursement from December 
1994 through January 1995, we reverse, and vacate the district 
court’s order issuing a writ of mandamus to compel payment of 
those claims. 

As to the Ficks’ claims for reimbursement from August 
through November 1994 that the appellants denied, we affirm 
the district court’s dismissal of the Ficks’ petition for writ of 
mandamus. 

We allow the Ficks $3,620 in attorney fees and costs. 


AFFIRMED IN PART, AND IN PART 
REVERSED WITH DIRECTIONS. 


WHitE, C.J., not participating. 
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Maris BENTLEY, APPELLEE, V. SCHOOL DistricT No. 025 
OF CUSTER COUNTY, NEBRASKA, ALSO KNOWN AS 
BROKEN Bow PUBLIC SCHOOLS, A POLITICAL SUBDIVISION 
OF THE STATE OF NEBRASKA, APPELLANT. 

586 N.W. 2d 306 


Filed October 23, 1998. No. S-97-597. 


1. Declaratory Judgments: Appeal and Error. In an appeal from a declaratory judg- 
ment, an appellate court, regarding questions of law, has an obligation to reach its 
conclusion independent from the conclusion reached by the trial court. 

2. Statutes: Appeal and Error. Statutory interpretation is a matter of law in connec- 
tion with which an appellate court has an obligation to reach an independent, correct 
conclusion irrespective of the determination made by the court below. 

3. Declaratory Judgments. A declaratory judgment action should not be entertained 
where another equally serviceable remedy is available. 

4. Jurisdiction: Appeal and Error. Petition-in-error jurisdiction is limited by statute 
to a review of a judgment rendered or final order made by any tribunal, board, or offi- 
cer exercising judicial functions and inferior in jurisdiction to the district court. 

5. Declaratory Judgments: Parties. Under Neb. Rev. Stat. § 25-21,149 (Reissue 
1995), a declaratory judgment action is to declare the rights, status, or other legal 
relations between the parties. 

6. Declaratory Judgments. Any person interested under a deed, will, written contract, 
or other writings constituting a contract, or whose rights, status, or other legal rela- 
tions are affected by a statute, municipal ordinance, contract, or franchise, may have 
determined any question of construction or validity arising under the instrument, 
statute, ordinance, contract, or franchise and obtain a declaration of rights, status, or 
other legal relations thereunder. 

7, Actions: Declaratory Judgments: Statutes. The Uniform Declaratory Judgments 
Act provides that any person whose rights are affected by a statute may have deter- 
mined any question of construction or validity under the statute and obtain a decla- 
Tation of rights. 


Appeal from the District Court for Custer County: RONALD 
D. OLBERDING, Judge. Affirmed. 


John F. Recknor, of Recknor & Associates, for appellant. 
Scott J. Norby, of McGuire and Norby, for appellee. 


WRIGHT, CONNOLLY, GERRARD, STEPHAN, and MCCoRMACK, 
JJ., and IRWIN, Chief Judge, and INBopy, Judge. 


McCormack, J. 
NATURE OF CASE 
Appellee, Maris Bentley, brought an action for declaratory 
judgment in the district court for Custer County, Nebraska, 
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requesting that the trial court find that appellant, Custer County 
School District No. 025, also known as Broken Bow Public 
Schools, did not properly notify appellee of the proposed non- 
renewal of her probationary teaching contract and that her con- 
tract was therefore renewed. The trial court held that appellant 
did not properly notify appellee prior to April 15, 1996, as 
required by Neb. Rev. Stat. § 79-12,114 (Reissue 1994), and 
that the failure to properly notify resulted in appellee’s contin- 
uing employment. We affirm. 


BACKGROUND 

During the 1995-96 school year, appellee was a certificated 
probationary teacher for appellant. The 1995-96 school year 
was appellee’s third year with appellant and third year as the 
secondary guidance counselor. Appellee received evaluations 
for each semester of the 1995-96 school year as required by 
statute. On April 10, 1996, Don Bartholomew, principal of 
Broken Bow High School, gave appellee her written evaluation 
for that semester. The bottom section of the one-page evalua- 
tion, entitled “Recommendation,” stated: 

It is evident to me that you do not possess the necessary 
organizational skills needed to carry out the duties for this 
position, and at a level acceptable at Broken Bow High 
School. Therefore, my recommendation to the Super- 
intendent and the Board of Education will be non-renewal 
of your contract for the 1996-97 school year. 
The evaluation was accompanied by a cover page which speci- 
fied the document was “TO: Dr. Timothy Shafer,” superinten- 
dent of Broken Bow Public Schools, and “FROM: Don 
Bartholomew.” 

On April 12, 1996, appellee spoke with Shafer about the 
evaluation she received on April 10. Appellee asked Shafer 
about a “win-win” situation, in which Shafer would offer 
appellee a contract for the next school year and appellee would 
then resign. Shafer declined appellee’s offer and told her that 
she should just resign. On April 13, appellee called James 
Christen, president of the school board, at his home, wanting to 
discuss “‘her situation.” Christen told appellee he could not dis- 
cuss the situation with her. 
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On April 16, 1996, Shafer hand delivered a letter to appellee 
which stated that he intended to recommend to the school board 
that appellee’s contract not be renewed. The letter also 
explained appellee’s right to have a hearing on the matter and 
how to go about requesting such a hearing. After receiving the 
letter, appellee spoke with Sue Fullerton, a staff member of the 
Nebraska State Education Association, who told appellee the 
notification was late and that appellee might be waiving her 
rights if she were to request a hearing at that point. Appellee did 
not request a hearing. 

By letter dated April 29, 1996, appellee’s counsel notified 
Shafer that appellee considered her contract automatically 
renewed and accepted employment as a member of appellant’s 
staff for the 1996-97 school year. 

On May 13, 1996, the school board adopted a resolution not 
to renew appellee’s contract, thereby ending appellee’s employ- 
ment with appellant. 

The trial court ruled that the evaluation appellee received on 
April 10, 1996, did not serve as “formal” notice of the proposed 
nonrenewal of appellee’s contract as required by § 79-12,114. 
The trial court further found that appellant’s failure to properly 
notify appellee prior to April 15 resulted in appellee’s continued 
employment with appellant. The trial court did not rule on 
whether a declaratory action was the proper action for appellee. 


ASSIGNMENTS OF ERROR 

Appellant assigns that the trial court erred in (1) failing to 
find that declaratory relief was not appropriate in this case; (2) 
failing to find that this action should have been brought as a peti- 
tion in error; (3) failing to dismiss this action for being brought 
out of time because it should have been brought as a petition in 
error; (4) finding that appellee’s evaluation on April 10, 1996, 
did not serve as sufficient notice of her nonrenewal; and (5) find- 
ing that § 79-12,114 has a “formal” notice requirement. 


STANDARD OF REVIEW 
In an appeal from a declaratory judgment, an appellate court, 
regarding questions of law, has an obligation to reach its con- 
clusion independent from the conclusion reached by the trial 
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court. Jones v. Clarke, 253 Neb. 161, 568 N.W.2d 897 (1997); 
Pig Pro Nonstock Co-op v. Moore, 253 Neb. 72, 568 N.W.2d 
217 (1997); Burke v. Blue Cross Blue Shield, 251 Neb. 607, 558 
N.W.2d 577 (1997). 

Statutory interpretation is a matter of law in connection with 
which an appellate court has an obligation to reach an indepen- 
dent, correct conclusion irrespective of the determination made 
by the court below. Fitzke v. City of Hastings, ante p. 46, 582 
N.W.2d 301 (1998); Wortman v. Unger, 254 Neb. 544, 578 
N.W.2d 413 (1998); Janssen v. Tomahawk Oil Co., 254 Neb. 
370, 576 N.W.2d 787 (1998). 


ANALYSIS 


NOTICE 

The first issue to be determined is notice. Appellee claims the 
letter from Shafer advising that Shafer was recommending to 
the school board that appellee’s contract not be renewed and 
advising appellee of her right to a hearing, which letter was 
hand delivered by Shafer to appellee on April 16, 1996, did not 
comply with Neb. Rev. Stat. § 79-12,111(3) (Reissue 1994) and 
§ 79-12,114. 

Section 79-12,111(3) requires that when the school board, the 
superintendent, or the superintendent’s designee determines that 
it is appropriate to consider the nonrenewal of a probationary 
certificated employee’s contract, such employee must be given 
written notice that the school board will be considering the non- 
renewal of such employee’s contract. We read § 79-12,111(3) in 
connection with § 79-12,114, which states in pertinent part, 
“Any probationary or permanent certificated employee whose 
contract of employment may be amended, terminated, or not 
renewed for the next school year shall be notified in writing on 
or before April 15 of each year of such possible action on the 
contract.” Under § 79-12,111(3), only the superintendent or the 
superintendent’s designee can determine and recommend to the 
school board that it should consider the nonrenewal of a teach- 
ing contract. Once the school board, superintendent, or superin- 
tendent’s designee makes this determination, one of those three 
must give notice to the teacher that the school board will be con- 
sidering nonrenewal of such teacher’s contract. 
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Appellant claims the evaluation appellee received on April 
10, 1996, from Bartholomew provided appellee the written 
notice required by §§ 79-12,111(3) and 79-12,114. We find that 
the evaluation does not satisfy the requirements of § 79-12,111(3). 
The evaluation was given to appellee by Bartholomew, and the 
cover page directed that the document was “TO: Dr. Timothy 
Shafer” and “FROM: Don Bartholomew.” Therefore, the evalu- 
ation reflected only Bartholomew’s suggestion to Shafer that 
appellee’s contract not be renewed. Even though the evaluation 
stated that Bartholomew was recommending to Shafer and to 
the school board that appellee’s contract not be renewed, 
Bartholomew did not have the authority to make such a recom- 
mendation to the school board. Under § 79-12,111(3), only 
Shafer or his designee had the authority to make a recommen- 
dation to the school board that it consider the nonrenewal of 
appellee’s contract and, in addition, it was Shafer’s or his 
designee’s responsibility to give appellee notice of the school 
board’s considering nonrenewal of her contract. 

We find no evidence in the record that Bartholomew was the 
superintendent’s designee. A principal and superintendent have 
separate and distinct duties, and there is nothing in the record to 
indicate that Shafer gave Bartholomew any instruction or 
authority that would make Bartholomew the superintendent’s 
designee. The fact that Bartholomew evaluates the teachers and 
makes recommendations to Shafer does not make him the 
superintendent’s designee. The testimony is undisputed that 
only Shafer, not Bartholomew, had the authority to make rec- 
ommendations to the school board regarding the nonrenewal of 
contracts. This is further confirmed by the fact that 
Bartholomew’s recommendation concerning appellee was 
directed to Shafer, rather than to the school board. Bartholomew 
had no authority to recommend the nonrenewal of appellee’s 
contract. Therefore, either the school board or Shafer had to 
notify appellee of the possible nonrenewal of her contract 
before April 15, 1996. Shafer did attempt to give appellee notice 
on April 16, but this notice was untimely. Therefore, appellant 
failed to give sufficient statutory notice to appellee as required 
by § 79-12,114, and as such, it constituted no notice at all. 
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DECLARATORY JUDGMENT 

Appellant contends that appellee should have brought this 
action as a petition in error as opposed to a declaratory judgment. 

This court has consistently recognized that a declaratory 
judgment action should not be entertained where another 
equally serviceable remedy is available. Hauserman v. Stadler, 
251 Neb. 106, 554 N.W.2d 798 (1996); Ryder Truck Rental v. 
Rollins, 246 Neb. 250, 518 N.W.2d 124 (1994); Zarybnicky v. 
County of Gage, 196 Neb. 210, 241 N.W.2d 834 (1976). 
Appellant asserted that appellee had an equally serviceable 
remedy, a petition in error. 

Petition-in-error jurisdiction is limited by statute to a review 
of “[{a] judgment rendered or final order made by any tribunal, 
board, or officer exercising judicial functions and inferior in 
jurisdiction to the district court... .’ Neb. Rev. Stat. § 25-1901 
(Reissue 1995). In order for a petition in error to be an equally 
serviceable remedy for appellee, we would have to conclude 
that the decision of the school board not to renew appellee’s 
contract was a judicial or quasi-judicial decision. 

Since the notice delivered to appellee on April 16, 1996, was 
a nullity, there was no valid action that the school board could 
have taken on the recommendation contained in the notice. As 
such, the school board did not exercise any judicial function in 
regard to that notice, and a petition in error would not be 
appropriate. 

A declaratory judgment action is to declare the rights, status, 
or other legal relations between the parties. Neb. Rev. Stat. 
§ 25-21,149 (Reissue 1995). 

Declaratory judgment was a proper remedy in this case. 
Under Neb. Rev. Stat. § 25-21,150 (Reissue 1995): 

Any person interested under a deed, will, written con- 
tract or other writings constituting a contract, or whose 
rights, status or other legal relations are affected by a 
statute, municipal ordinance, contract or franchise, may 
have determined any question of construction or validity 
arising under the instrument, statute, ordinance, contract, 
or franchise and obtain a declaration of rights, status or 
other legal relations thereunder. 
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In Baker’s Supermarkets v. State, 248 Neb. 984, 991-92, 540 
N.W.2d 574, 580 (1995), this court specifically stated that “the 
Uniform Declaratory Judgments Act provides that any person 
whose rights are affected by a statute may have determined any 
question of construction or validity under the statute and obtain 
a declaration of rights.” Appellee’s case involves issues con- 
cerning appellee’s employment contract and her continuing 
employment rights under §§ 79-12,111 and 79-12,114. 
Appellee’s rights and status as a teacher are affected by the way 
these statutes are interpreted. 

We do not need to address appellant’s third assignment of 
error, that the trial court erred in not dismissing appellee’s claim 
for being outside the time allowed for filing a petition in error 
with the trial court. We have already concluded that a petition in 
error was not an appropriate action for appellee and that, there- 
fore, it is irrelevant whether appellee filed her action outside of 
the time allowed for a petition in error. 


CONCLUSION 

We conclude that declaratory relief was the appropriate 
action for appellee to take in bringing this case; that the April 
10, 1996, written evaluation did not constitute statutory notice; 
and that the April 16 notice was untimely. For the reasons stated 
herein, we affirm the judgment of the trial court. 

AFFIRMED. 
WHITE, C.J., not participating. 


JOYCE ZIMMERMAN, APPELLANT, V. 
FIRSTIER BANK, N.A., ET AL., APPELLEES. 
585 N.W. 2d 445 


Filed October 23, 1998. No. S-97-672. 


1, Summary Judgment: Appeal and Error. In reviewing an order granting a motion 
for summary judgment, an appellate court views the evidence in a light most favor- 
able to the party opposing the motion and gives that party the benefit of all reason- 
able inferences deducible from the evidence. 

2. Judgments: Appeal and Error. When reviewing a question of law, an appellate 
court reaches a conclusion independent of the lower court's ruling. 


10. 


11. 


12. 
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Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be 
drawn from those facts and that the moving party is entitled to judgment as a matter 
of law. 

Summary Judgment: Final Orders: Appeal and Error. Although the denial of a 
motion for summary judgment, standing alone, is not a final, appealable order, when 
adverse parties have each moved for summary judgment and the trial court has sus- 
tained one of the motions, the reviewing court obtains jurisdiction over both motions 
and may determine the controversy which is the subject of those motions or make an 
order specifying the facts which appear without substantial controversy and direct 
such further proceedings as it deems just. 

Torts: Conversion: Property: Proof: Words and Phrases. Tortious conversion is 
any distinct act of dominion wrongfully asserted over another's property in denial of 
or inconsistent with that person’s rights. The plaintiff must establish a right to imme- 
diate possession of the property at the time of the alleged conversion. 

Conversion: Property. Where the defendant has come into the possession of prop- 
erty lawfully or without fault, it is generally necessary to make demand of possession 
of him or her before suit will lie, since there is no conversion until there has been a 
refusal to surrender such possession. However, a demand and refusal are not essen- 
tial when it is clear that a demand would have been useless or unavailing. 
Conversion: Property: Proof. In general, demand and refusal may constitute evi- 
dence necessary to prove conversion under some circumstances, but need not be 
shown where there is other evidence of an act of dominion or control over property 
inconsistent with the rights of the owner. 

Conversion: Property. In circumstances where a party in possession of property has 
notice of another’s claim of ownership and transfers the property to a third party, such 
transfer is itself an act of dominion, inconsistent with the rights of the owner, suffi- 
cient to establish actionable conversion without the necessity of showing prior 
demand and refusal. 

____: ___. A bona fide reasonable detention of property by one who has assumed 
some duty respecting it, for the purpose of ascertaining its true ownership, or of deter- 
mining the right of a demandant to receive it, will not sustain an action for conver- 
sion. 

Attorney Fees. In general, attorney fees and expenses may be recovered only where 
provided for by statute or when a recognized and accepted uniform course of proce- 
dure has been to allow recovery of an attorney fee. The general rule applies, however, 
only where the party to litigation is attempting to recover attorney fees in the very 
case being litigated. 

Torts: Actions: Damages: Attorney Fees. One who through the tort of another has 
been required to act in the protection of his interests by bringing or defending an 
action against a third person is entitled to recover reasonable compensation for loss 
of time, attorney fees, and other expenditures thereby suffered or incurred in the ear- 
lier action. 

Proximate Cause: Damages: Words and Phrases. A proximate cause is that 
which, in a natural and continuous sequence, without any efficient intervening cause, 
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’ produces the injury, and without which the injury would not have occurred. In other 
words, there must be some reasonable connection between the wrongful act of the 
defendant and the damage suffered by the plaintiff. 

13. Attorney Fees: Words and Phrases, In the context of Neb. Rev. Stat. § 25-824 
(Reissue 1995), a frivolous action is one in which a litigant asserts a legal position 
wholly without merit, that is, without rational argument based on law and evidence 
to support the litigant’s position. 

14, Attorney Fees: Presumptions. In determining the value of legal services rendered 
by an attomey, it is proper to consider the amount involved, the nature of the litiga- 
tion, the time and labor required, the novelty and difficulty of the questions raised, 
the skill required to properly conduct the case, the responsibility assumed, the care 
and diligence exhibited, the result of the suit, the character and standing of the attor- 
ney, and the customary charges of the bar for similar services. There is no presump- 
tion of reasonableness placed on the amount offered by the party requesting fees. 

15, Attorney Fees. An attorney may not recover for services rendered if those services 
are rendered in contradiction to the requirements of professional responsibility and 
inconsistent with the character of the profession. 

16. Attorney Fees: Courts. A court has authority to monitor and determine the reason- 
ableness of contingent fee contracts under the court’s inherent power to regulate the 
bar. 


Appeal from the District Court for Douglas County: MICHAEL 
McGLL, Judge. Reversed and remanded for further proceedings. 


Mark J. Curley, of Brown & Brown, P.C., for appellant. 


Kermit A. Brashear, Scott E. Daniel, and Anna M. Bednar, of 
Brashear & Ginn, for appellee FirsTier Bank. 


Donald J. Pavelka, Jr., of Hansen, Engles & Locher, P.C., for 
appellee Norwest Bank Nebraska. 


Julie Noonan, of Kivett & Knickrehm, for appellee 
Commercial Federal Bank. 


WRIGHT, GERRARD, STEPHAN, and McCormack, JJ., and 
HANNON, JUDGE. 


STEPHAN, J. 

In this action, Joyce Zimmerman seeks recovery of attorney 
fees and other expenses which she allegedly incurred in a pro- 
bate proceeding involving the estate of Thelma Griess, her 
deceased aunt. Zimmerman alleged in her operative petition 
that upon Griess’ death, the appellee banks tortiously converted 
funds on deposit in three joint accounts by transferring them to 
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an account at FirsTier Bank, N.A., as the personal representa- 
tive of Griess’ estate, in disregard of Zimmerman’s rights of 
survivorship, necessitating her successful assertion of those 
rights in the probate proceeding. Zimmerman appeals from an 
order of the district court for Douglas County denying her 
motion for partial summary judgment on the issue of liability 
and entering summary judgment in favor of the banks. We 
reverse, and remand for further proceedings. 


FACTUAL AND PROCEDURAL BACKGROUND 

At the time of her death, Griess had several joint bank 
accounts and certificates of deposit. These included a joint 
checking account at FirsTier in the names of “Thelma D. Griess 
and Joyce Zimmerman”; a checking account at Norwest Bank, 
N.A., titled in the names of “Thelma D. Griess or Joyce A. 
Zimmerman” as “Joint Depositors with Right of Survivorship”; 
and a savings account certificate at Commercial Federal Bank 
titled in the names of “Thelma D. Griess, TR, and Joyce 
Zimmerman, BENE.” 

On July 8, 1993, a will executed by Griess on June 1, 1989, 
was admitted to probate in the county court for Douglas County, 
and FirstTier was appointed personal representative of Griess’ 
estate. Mary Jewell, an attorney employed by FirsTier as a per- 
sonal trust administrator, was assigned to the Griess estate. At 
Jewell’s request, the funds which were on deposit in the 
FirsTier, Norwest, and Commercial Federal accounts were 
transferred to an account maintained by FirsTier for the Griess 
estate. FirsTier, as the personal representative, filed an amended 
inventory on January 24, 1994, which listed the proceeds of 
these three accounts, having a combined value of $141,615.72, 
as assets owned by the decedent at the time of her death. A 
schedule of distribution filed on the same day stated that these 
proceeds were to be distributed to FirsTier as trustee of a testa- 
mentary trust, of which two minor grandsons of the deceased, 
Brian Griess and David Griess, were designated beneficiaries. 
Although Griess’ will did not name Zimmerman as a devisee, 
she was scheduled to receive $13,547.05 from the estate, repre- 
senting the proceeds of another FirsTier account on which she 
and Griess were shown as joint owners. On March 4, 1994, the 
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county court entered an order stating that the authority of the 
personal representative would terminate and the personal repre- 
sentative would be discharged from all claims or demands from 
interested persons when all receipts of distribution were filed 
with the court. All distributees except Zimmerman filed receipts 
on that date. 

At the time of Griess’ death, Zimmerman was aware of the 
fact that she had executed signature cards for the FirsTier and 
Norwest accounts but was unaware of the legal effect of her sig- 
natures. At that time, she had no knowledge of the Commercial 
Federal account. Zimmerman consulted an attorney, who wrote 
a letter to Jewell, asserting that the FirsTier and Norwest 
accounts were held in joint tenancy and therefore became the 
property of Zimmerman upon the death of Griess and should be 
returned to her. FirsTier did not comply with this request 
because it claimed uncertainty regarding Griess’ intent. 

Zimmerman then filed an objection to the schedule of distri- 
bution, contending that the FirsTier and Norwest accounts were 
payable to her upon Griess’ death and therefore should not be 
included among the assets scheduled for distribution to the tes- 
tamentary trust. When she subsequently learned of the 
Commercial Federal account during discovery proceedings, 
Zimmerman filed an amended objection, asserting that this 
account was also payable to her upon Griess’ death and there- 
fore was not an asset of the estate. The county court appointed 
a guardian ad litem for the trust beneficiaries and thereafter 
conducted a hearing on Zimmerman’s objections as amended. 
Jewell appeared at the hearing as a representative of FirsTier in 
its capacity as personal representative of the Griess estate. 
Norwest and Commercial Federal were not named parties and 
did not enter appearances. Jewell testified that in her opinion, 
the accounts and certificate of deposit in question were joint 
accounts in the names of Thelma D. Griess and Joyce 
Zimmerman. Jewell further testified that based upon her under- 
standing of Griess’ “intent” and after consulting counsel, she 
elected to maintain the disputed accounts as assets of the estate 
for eventual distribution to the testamentary trust. It was stipu- 
lated that all funds in the accounts were contributed solely by 
Griess. 


ZIMMERMAN v. FIRSTIER BANK 415 
Cite as 255 Neb, 410 


Attorney Diane B. Metz testified that she represented Griess 
at the time of the execution of the 1989 will. Metz stated that 
she was aware that Griess had certain accounts titled jointly 
with Zimmerman and that in keeping with her customary prac- 
tice, she explained to Griess that jointly held assets would not 
pass pursuant to the terms of a will but would become the prop- 
erty of the surviving joint owner upon her death. Metz also 
advised Griess that the value of her estate must be at least 
$150,000 in order to utilize a corporate fiduciary. Metz assisted 
Griess in determining that the value of her estate exceeded that 
amount and stated that in making this computation, they 
included the value of the joint accounts which Griess stated that 
she “owned.” 

After Griess’ death, Metz was retained by Jewell to serve as 
the attorney for FirsTier in its capacity as personal representa- 
tive of the Griess estate. Metz prepared the inventory for the 
estate and attempted to carry out the distribution in accordance 
with instructions she received from FirsTier. Metz admitted that 
she never personally examined documents pertaining to the 
accounts listed on the inventory. 

The county court found that there was “no doubt” the three 
accounts in question were joint accounts titled in the names of 
Griess and Zimmerman. The court further found that whether 
analyzed under the statutory provisions applicable to multiple 
party accounts in effect at the time of Griess’ death, Neb. Rev. 
Stat. §§ 30-2701 to 30-2713 (Reissue 1989), or the laws which 
replaced them effective September 9, 1993, Neb. Rev. Stat. 
§§ 30-2716 to 30-2733 (Reissue 1995), the funds in the three 
accounts belonged to Zimmerman upon the death of Griess by 
operation of law. The court therefore granted Zimmerman’s 
objections to the proposed distribution and directed FirsTier to 
pay the proceeds of the three joint accounts to Zimmerman, 
together with interest accrued from the date of Griess’ death, 
less the fee of guardian ad litem in the amount of $3,831.50, 
which was to be paid directly to him. The record does not 
reflect an appeal from this order, and it is undisputed that 
FirsTier made the payments ordered by the county court. 

In the present case, Zimmerman alleged that the banks 
wrongfully converted the proceeds of the three joint accounts 
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by transferring them to the estate account instead of to her upon 
Griess’ death and that FirsTier, as the personal representative, 
refused to return the funds upon her request. She further alleged 
that because of these actions, she was required to assert her 
objections to the proposed distribution of the account proceeds 
and, in so doing, incurred attorney fees in the amount of 
$48,508.77, in addition to the fee of the guardian ad litem. 
Zimmerman claimed these amounts as damages and alleged that 
each bank should be responsible for its pro rata share. In sepa- 
rate answers, the banks denied converting the funds and 
asserted several affirmative defenses including laches, estoppel, 
and the failure of Zimmerman to make demand upon them 
before filing her objections in the probate proceeding. In addi- 
tion, each bank alleged that the amount of attorney fees claimed 
by Zimmerman was excessive. 

The banks filed motions for summary judgment, and 
Zimmerman filed a cross-motion for partial summary judgment 
on the issue of liability. In granting the banks’ motions and 
denying that of Zimmerman, the district court held that demand 
for return of the funds was required before an action for con- 
version would lie, relying upon Hansen v. Village of Ralston, 
145 Neb. 838, 18 N.W.2d 213 (1945), and that Zimmerman’s 
claim was barred, as a matter of law, because she failed to make 
sufficient demand upon the banks before bringing this action. 
The district court specifically found that Zimmerman’s request 
that FirsTier return the joint account proceeds which it held as 
personal representative of the Griess estate was insufficient to 
satisfy the “demand requirement” of Zimmerman’s claim of tor- 
tious conversion because “FirsTier Bank, as Personal Represen- 
tative, is a separate entity from . . . FirsTier Bank’s depository 
bank where the joint account was held.” Zimmerman perfected 
a timely appeal, which we removed to our docket on our own 
motion pursuant to our authority to regulate our caseload and 
that of the Nebraska Court of Appeals. 


ASSIGNMENTS OF ERROR 
Zimmerman contends that the district court erred in (1) deter- 
mining that FirsTier, when acting as the personal representative 
of the estate of Griess, was a separate legal entity from FirsTier 
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as a depository bank, (2) determining that the demand for the 
return of the funds from the joint accounts made upon FirsTier 
failed to satisfy the demand requirement for a conversion action, 
(3) failing to find that any demand upon the banks to return the 
money would have been futile, and (4) overruling Zimmerman’s 
motion for summary judgment on the issue of liability. 


STANDARD OF REVIEW 

In reviewing an order granting a motion for summary judg- 
ment, an appellate court views the evidence in a light most 
favorable to the party opposing the motion and gives that party 
the benefit of all reasonable inferences deducible from the evi- 
dence. Vowers & Sons, Inc. v. Strasheim, 254 Neb. 506, 576 
N.W.2d 817 (1998); Barnett v. Peters, 254 Neb. 74, 574 N.W.2d 
487 (1998); Chalupa v. Chalupa, 254 Neb. 59, 574 N.W.2d 509 
(1998). 

When reviewing a question of law, an appellate court reaches 
a conclusion independent of the lower court’s ruling. Pettit v. 
Paxton, ante p. 279, 583 N.W.2d 604 (1998); Vanice v. Oehm, 
ante p. 166, 582 N.W.2d 615 (1998). 


ANALYSIS 

Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. Pettit, supra; Kozicki v. Dragon, ante p. 248, 583 N.W.2d 
336 (1998); Strom v. City of Oakland, ante p. 210, 583 N.W.2d 
311 (1998). Although the denial of a motion for summary judg- 
ment, standing alone, is not a final, appealable order, when 
adverse parties have each moved for summary judgment and the 
trial court has sustained one of the motions, the reviewing court 
obtains jurisdiction over both motions and may determine the 
controversy which is the subject of those motions or make an 
order specifying the facts which appear without substantial con- 
troversy and direct such further proceedings as it deems just. 
Vowers & Sons, Inc., supra; American Family Ins. Group v. 
Hemenway, 254 Neb. 134, 575 N.W.2d 143 (1998); Elliott v. 
First Security Bank, 249 Neb. 597, 544 N.W.2d 823 (1996). 
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Tortious conversion is any distinct act of dominion wrong- 
fully asserted over another’s property in denial of or inconsis- 
tent with that person’s rights. Ochs v. Makousky, 249 Neb. 960, 
547 N.W.2d 136 (1996); Barelmann y. Fox, 239 Neb. 771, 478 
N.W.2d 548 (1992); PWA Farms v. North Platte State Bank, 220 
Neb. 516, 371 N.W.2d 102 (1985). The plaintiff must establish 
a right to immediate possession of the property at the time of 
the alleged conversion. PWA Farms, supra; Prososki y. 
Commercial Nat. Bank, 219 Neb. 607, 365 N.W.2d 427 (1985). 
In other words, “the essence of conversion is not acquisition by 
the wrongdoer, but the act of depriving the owner wrongfully of 
the property.” Terra Western Corp. vy. Berry and Co., 207 Neb. 
28, 31, 295 N.W.2d 693, 696 (1980). 

On the date of Griess’ death, multiple-party bank accounts 
were governed by §§ 30-2701 to 30-2713 (Reissue 1989). 
Section 30-2701(1) defined “account” to include checking 
accounts, savings accounts, and certificates of deposit. Section 
30-2701(4) defined “joint account” as “an account payable on 
request to one or more of two or more parties whether or not 
mention is made of any right of survivorship.” Section 
30-2704(a) stated that “[s]ums remaining on deposit at the 
death of a party to a joint account belong to the surviving party 
or parties as against the estate of the decedent unless there is 
clear and convincing evidence of a different intention at the 
time the account is created.” Finally, § 30-2704(e) provided that 
a right of survivorship arising from the express terms of an 
account “cannot be changed by will.” The county court deter- 
mined that under these statutory provisions, the funds in the 
three joint accounts at issue became the property of 
Zimmerman upon the death of Griess. Thus, as a matter of law, 
Zimmerman had an immediate right to possession of the 
account balances at the time of the alleged conversion. 

In Ochs, which involved an alleged conversion of funds from 
a bank account, we wrote that “the fact in controversy is 
whether [the defendant] wrongfully asserted dominion over the 
funds in the joint account.” 249 Neb. at 963, 547 N.W.2d at 139. 
Here, there is uncontroverted evidence that each bank trans- 
ferred the entire balance of the joint accounts in question to the 
estate account at the request of FirsTier, as the personal repre- 


ZIMMERMAN v. FIRSTIER BANK 419 
Cite as 255 Neb. 410 


sentative, with knowledge that Griess had died and that their 
own records reflected Zimmerman’s interest as the surviving 
joint owner. In addition, despite Zimmerman’s specific request 
that the funds be returned to her, FirsTier retained them in the 
estate account until ordered by the county court to pay them to 
Zimmerman. These undisputed facts establish, as a matter of 
law, that the appellees wrongfully exercised acts of dominion 
over the funds deposited in the joint accounts in a manner 
inconsistent with Zimmerman’s rights as the surviving joint 
owner. 

We must therefore address the issue of whether the district 
court erred in finding that Zimmerman’s action for conversion 
was barred by her failure to make sufficient demand upon the 
banks before instituting this action. In determining that such 
demand was a prerequisite to an action for tortious conversion, 
the district court relied upon Hansen v. Village of Ralston, 145 
Neb. 838, 842, 18 N.W.2d 213, 215 (1945), in which we stated: 

Where the defendant has come into the possession of 
property lawfully or without fault, it is generally necessary 
to make demand of possession of him before suit will lie 
since there is no conversion until there has been a refusal 
to surrender such possession. . . . However, a demand and 
refusal are not essential when it is clear that a demand 
would have been useless or unavailing. 

(Citations omitted.) In Hansen, the Village of Ralston had been 
in possession of certain park equipment for a number of years. 
The records of the village were poorly kept and did not verify 
the ownership of the equipment, although there was some evi- 
dence that at least some of it was owned by the village. In 
response to Hansen’s assertion of ownership and demand for 
possession, the village stated that it would deliver the equip- 
ment to him if he could establish his title. Citing the rule quoted 
above, we observed that demand had been made on the village 
before the action for conversion was brought. However, we 
reversed a directed verdict for Hansen, finding that a jury ques- 
tion existed as to whether the qualified refusal of the village to 
deliver the equipment to Hansen in response to the claim of 
ownership communicated by his demand and its continued pos- 
session of the equipment constituted a conversion. 
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The present case is distinguishable from Hansen in that the 
wrongful act of dominion alleged to constitute the conversion 
consists of a transfer rather than a retention of property by the 
tort-feasor. We have not had occasion to hold whether demand 
and refusal is a prerequisite to an action for conversion under 
these circumstances. In general, courts have held that demand 
and refusal may constitute evidence necessary to prove conver- 
sion under some circumstances, but need not be shown where 
there is other evidence of an act of dominion or control over 
property inconsistent with the rights of the owner. See, 
Colorado Corp. v. Whitworth, 144 Colo. 541, 357 P.2d 626 
(1960); 89 C.J.S. Trover & Conversion § 55 (1955); 18 Am. Jur. 
2d Conversion § 84 (1985). 

In Hansen, the retention of property by the village did not 
become an act of dominion inconsistent with Hansen’s rights 
until the village was placed on notice of those rights by 
Hansen’s demand for delivery of the property. However, in cir- 
cumstances where a party in possession of property has notice 
of another’s claim of ownership and transfers the property to a 
third party, courts have held that such transfer is itself an act of 
dominion, inconsistent with the rights of the owner, sufficient to 
establish actionable conversion without the necessity of show- 
ing prior demand and refusal. See, e.g., Shaw’s D. B. & L., Inc. 
v. Fletcher, 580 S.W.2d 91 (Tex. Civ. App. 1979); Satterfield v. 
Sunny Day Resources, Inc., 581 P.2d 1386 (Wyo. 1978); Atlas 
Hotel Supply v. Baney, 273 Or. 731, 543 P.2d 289 (1975); Foster 
v. First National Bank of Missoula, 139 Mont. 396, 365 P.2d 
938 (1961); Colorado Corp. v. Whitworth, supra. 

In the present case, the banks’ own records reflect that 
Zimmerman was a joint owner of the accounts in question at the 
time of Griess’ death. Despite this and contrary to their own 
internal procedures applicable to the handling of joint accounts 
upon the death of one of the owners, each bank, at the request 
of FirsTier as the personal representative, transferred all funds 
in those accounts to Griess’ estate account. These uncontro- 
verted facts are sufficient to establish distinct acts of dominion 
inconsistent with Zimmerman’s ownership rights, and we there- 
fore hold as a matter of law that under the facts of this case, evi- 
dence of demand and refusal was not necessary to prove con- 
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version under these circumstances. Thus, the district court erred 
in granting the banks’ motions for summary judgment on the 
ground that Zimmerman had not made sufficient demands prior 
to bringing this action. 

Assuming without deciding that FirsTier’s actions as per- 
sonal representative of the Griess estate should be analyzed sep- 
arately from its actions as a depository bank, we note that the 
letter which it received from Zimmerman’s attorney constituted 
an unequivocal demand for the return of the joint account pro- 
ceeds then in its possession. FirsTier argues that in its capacity 
as personal representative, it was justified in retaining the pro- 
ceeds of the joint accounts in the estate account under the rule 
that a “ ‘bona fide reasonable detention of property by one who 
has assumed some duty respecting it, for the purpose of ascer- 
taining its true ownership, or of determining the right of the 
demandant to receive it, will not sustain an action for conver- 
sion.” Hansen v. Village of Ralston, 145 Neb. 838, 842-43, 18 
N.W.2d 213, 215 (1945), quoting Farming Corporation v. 
Bridgeport Bank, 113 Neb. 323, 202 N.W. 911 (1925). 
However, the record reflects that FirsTier took no action to 
ascertain the true ownership of the joint account proceeds. To 
the contrary, it steadfastly took the position that the funds were 
assets of the estate and filed a schedule of distribution reflect- 
ing its intent to distribute the funds to the testamentary trust. In 
its order granting Zimmerman’s objections to the distribution 
proposed by the personal representative, the county court 
specifically found that its adjudication of entitlement to the pro- 
ceeds of the joint accounts was complicated by the fact that “the 
estate never admitted that these were in fact joint accounts.” We 
find this position perplexing, given the documentation of the 
joint accounts and the testimony of Jewell and Metz, both attor- 
neys employed or retained by FirsTier, that the accounts at issue 
were joint accounts. Clearly, the record does not reflect a bona 
fide reasonable detention of the funds by FirsTier for the pur- 
pose of ascertaining ownership. 

The banks argue that however characterized, their actions 
could not have been the proximate cause of the damages 
claimed by Zimmerman. In general, attorney fees and expenses 
may be recovered only where provided for by statute or when a 
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recognized and accepted uniform course of procedure has been 
to allow recovery of an attorney fee. Schirber v. State, 254 Neb. 
1002, 581 N.W.2d 873 (1998); Rapp v. Rapp, 252 Neb. 341, 562 
N.W.2d 359 (1997); Sid Dillon Chevrolet v. Sullivan, 251 Neb. 
722, 559 N.W.2d 740 (1997). The general rule applies, however, 
“only where the party to litigation is attempting to recover 
attorney fees in the very case being litigated.” Tetherow v. Wolfe, 
223 Neb. 631, 638, 392 N.W.2d 374, 379 (1986). In Tetherow, 
we upheld a district court’s decision to permit the jury to con- 
sider the attorney fees incurred by a party in defending an ear- 
lier legal action as part of their damages in a subsequent pro- 
ceeding, based upon the principle stated in Restatement 
(Second) of Torts § 914(2) (1979): 

“One who through the tort of another has been required 
to act in the protection of his interests by bringing or 
defending an action against a third person is entitled to 
recover reasonable compensation for loss of time, attorney 
fees and other expenditures thereby suffered or incurred in 
the earlier action.” 

Tetherow, 223 Neb. at 638, 392 N.W.2d at 379. 

The banks argue that Tetherow is inapplicable for several rea- 
sons. FirsTier contends that the rule stated in that case has no 
application where the parties to the prior and subsequent 
actions are the same, relying upon cases from other jurisdic- 
tions as well as In re Estate of Snover, 4 Neb. App. 533, 546 
N.W.2d 341 (1996). In In re Estate of Snover, two heirs of the 
estate were successful in their action to remove the personal 
representative on the ground that he breached his fiduciary 
duties. The heirs were appointed successor copersonal repre- 
sentatives and brought an action against the former personal 
representative to surcharge him for damages to the estate caused 
by his breach of fiduciary duty. The damages claimed in the sec- 
ond action included attorney fees which the heirs incurred in the 
first action. The Court of Appeals held that such fees were not 
recoverable as damages in the second action under Tetherow, 
since the subsequent action involved the same parties as the 
prior one. In the instant case, FirsTier argues that the adversar- 
ial probate proceeding in the county court was solely between it 
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and Zimmerman and thus, that the same reasoning should apply. 
We disagree. 

In the probate proceeding, Zimmerman asserted a claim to 
property which FirsTier held in its capacity solely as personal 
representative of the Griess estate. See Neb. Rev. Stat. § 30-2472 
(Reissue 1995). The sole issue raised by Zimmerman’s objec- 
tions to the proposed distribution was whether the joint account 
proceeds belonged to her or to the estate. Although Jewell 
appeared at the evidentiary hearing as the FirsTier employee 
responsible for carrying out its duties as personal representative 
of the estate and testified as a witness called by Zimmerman, 
FirsTier did not offer evidence or examine witnesses. In the 
present case, Zimmerman has not sued FirsTier in its represen- 
tative capacity, but, rather, has asserted a claim for damages 
which, if meritorious, could be satisfied from FirsTier’s corpo- 
rate assets. 

Norwest and Commercial Federal do not claim to have been 
parties to the probate proceedings, but they nevertheless argue 
that the damages claimed in this action were not proximately 
caused by their transfers of funds from the joint accounts to the 
estate account. A “proximate cause” is that which, in a natural 
and continuous sequence, without any efficient intervening 
cause, produces the injury, and without which the injury would 
not have occurred. McWhirt v. Heavey, 250 Neb. 536, 550 
N.W.2d 327 (1996); Steuben v. City of Lincoln, 249 Neb. 270, 
543 N.W.2d 161 (1996). In other words, there must be “ ‘some 
reasonable connection’” between the wrongful act of the 
defendant and the damage suffered by the plaintiff. Sacco v. 
Carothers, 253 Neb. 9, 17, 567 N.W.2d 299, 305 (1997). Here, 
the banks’ transfers of funds from the joint accounts to the 
estate account placed the funds under the control of FirsTier as 
the personal representative, which proposed to distribute them 
to the testamentary trust. When Zimmerman became aware of 
this, she filed objections in the probate proceeding in order to 
protect her interests as the surviving joint owner. Had she not 
done so, Zimmerman would have incurred the risk of a conclu- 
sive determination that the funds in question were the property 
of the estate and therefore passed by the will to the testamentary 
trust. Thus, the record reflects a natural and continuous causal 
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sequence from the banks’ improper transfers of Zimmerman’s 
property to her actions in securing their recovery through liti- 
gation in the probate proceeding. 

Alternatively, Norwest and Commercial Federal contend that 
litigation over the ownership of the funds in the three joint 
accounts would have occurred regardless of whether they had 
paid them to Zimmerman, relying upon the following statement 
in an affidavit submitted by Jewell: 

That had [FirsTier], Commercial Federal Bank or Norwest 
Bank, Nebraska, N.A. transferred the joint account pro- 
ceeds to Ms. Zimmerman, the Personal Representative, in 
fulfilling its fiduciary obligations to the Estate and benefi- 
ciaries, would have commenced an action against Joyce A. 
Zimmerman for recovery of the Account Proceeds so that 
the proper ownership and/or beneficiary of such proceeds 
could be determined and established. 
Although not specifically articulated in their briefs, Norwest 
and Commercial Federal apparently contend that since 
Zimmerman would have incurred attorney fees and expenses in 
defending a suit by FirsTier as the personal representative, if 
they had paid the joint account proceeds to her, the fees and 
expenses which she incurred in asserting her rights in the pro- 
bate proceeding were not caused by the wrongful payment. 
Indeed, some courts have held that the principle stated in 
Restatement (Second) of Torts § 914(2) (1979), which we 
adopted in Tetherow v. Wolfe, 223 Neb. 631, 392 N.W.2d 374 
(1986), does not apply where the claimed attorney fees were 
incurred in prior litigation which would have occurred regard- 
less of the defendant’s wrongful act. See, e.g., Gavcus v. Potts, 
808 F.2d 596 (7th Cir. 1986); Smith v. Chatfield, 797 S.W.2d 
508 (Mo. App. 1990); First Md. Fin. Serv. v. District-Realty, 
548 A.2d 787 (D.C. App. 1988). 

We do not regard the statement in Jewell’s affidavit as estab- 
lishing the inevitability of litigation so as to bar Zimmerman’s 
claim. The pertinent question is not whether FirsTier would 
have sued Zimmerman if the proceeds of the joint accounts had 
been paid to her, but, rather, whether there would have been any 
factual and legal basis for such an action, since a party forced to 
defend a frivolous action may recover her attorney fees pursuant 
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to Neb. Rev. Stat. § 25-824 (Reissue 1995). In this context, a 
frivolous action is one in which a litigant asserts a legal position 
wholly without merit, that is, without rational argument based 
on law and evidence to support the litigant’s position. U S West 
Communications v. Taborski, 253 Neb. 770, 572 N.W.2d 81 
(1998); Surratt v. Watts Trucking, 249 Neb. 35, 541 N.W.2d 41 
(1995). 

As we have noted, Jewell admitted in her trial testimony that 
all three of the accounts in question were joint accounts listing 
Griess and Zimmerman as owners, and the county court found 
that there was “no doubt” as to this fact. The court further deter- 
mined as a matter of law that because the Norwest and 
Commercial Federal accounts contained express rights of sur- 
vivorship, the funds in those accounts “belonged to Joyce 
Zimmerman upon the death of Thelma D. Griess and even her 
Will could not change the outcome.” See § 30-2704(a) and (e). 
Although the FirsTier account did not contain express terms of 
survivorship, the court found that Zimmerman executed the sig- 
nature cards for the account in 1983 at the specific request of 
Griess, who was competent and able to handle her own affairs. 
The court further found that at the time Griess executed the 
will, her attorney advised her that the joint accounts would not 
pass to her estate under the will and that without the funds then 
on deposit in the FirsTier account, her estate would not be of a 
sufficient size “to designate a bank as personal representative . . 
..” The county court concluded: 

But she knew this in June of 1989 and did nothing to 

change the situation. One can only assume that this was 

intentional because there is no evidence that Ms. Griess 

did not completely understand everything that was occur- 

ring. She handled most of her own affairs and there is 

nothing to indicate she did not do a capable job. 
(Emphasis supplied.) 

Based upon these findings, the county court found no clear 
and convincing evidence that Griess intended to create anything 
other than a joint account with rights of survivorship. Our 
review of the record discloses no legal or evidentiary basis upon 
which FirsTier could have challenged Zimmerman’s ownership 
of the joint account proceeds. Thus, the record in this case 
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affords no basis on which a finder of fact could conclude that 
good faith litigation would have been inevitable had the banks 
honored Zimmerman’s right to the proceeds of the joint 
accounts instead of wrongfully transferring such proceeds to the 
estate account at FirsTier. To the contrary, the record contains 
uncontroverted evidence that Zimmerman was required to take 
affirmative action to protect her interests as a proximate result 
of the tortious conversion of the joint account proceeds and that 
in so doing, she incurred at least some damages for which she 
is entitled to seek recovery. We therefore conclude that the dis- 
trict court erred in denying Zimmerman’s motion for partial 
summary judgment on the issue of liability, and we reverse, and 
remand for further proceedings with respect to damages. 

We observe that all three banks have alleged in their answers 
that the attorney fees claimed by Zimmerman are excessive. 
Two of the banks allege that such fees contravene Canon 2, 
DR 2-106, of the Code of Professional Responsibility, which 
prohibits clearly excessive fees. In response to questioning dur- 
ing oral argument, Zimmerman’s counsel stated that the 
claimed fee of $48,508.77 was computed on the basis of a con- 
tingent fee agreement. On remand, determination of the amount 
of attorney fees recoverable as damages should be governed by 
the same standard of reasonableness which is applied when 
recovery of an attorney fee is authorized by statute. In deter- 
mining the value of legal services rendered by an attorney, it is 
proper to consider the amount involved, the nature of the litiga- 
tion, the time and labor required, the novelty and difficulty of 
the questions raised, the skill required to properly conduct the 
case, the responsibility assumed, the care and diligence exhib- 
ited, the result of the suit, the character and standing of the 
attorney, and the customary charges of the bar for similar ser- 
vices. Koehler v. Farmers Alliance Mut. Ins. Co., 252 Neb. 712, 
566 N.W.2d 750 (1997); Muller v. Tri-State Ins. Co., 252 Neb. 
1, 560 N.W.2d 130 (1997). There is no presumption of reason- 
ableness placed on the amount offered by the party requesting 
fees. Koehler, supra. An attorney may not recover for services 
rendered if those services are rendered in contradiction to the 
requirements of professional responsibility and inconsistent 
with the character of the profession. State ex rel. FirsTier Bank 
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v. Mullen, 248 Neb. 384, 534 N.W.2d 575 (1995). A court has 
authority to monitor and determine the reasonableness of con- 
tingent fee contracts under the court’s inherent power to regu- 
late the bar. Mullen, supra; Kirby v. Liska, 214 Neb. 356, 334 
N.W.2d 179 (1983). 


For the foregoing reasons, we reverse, and remand for further 


proceedings. 


REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
WHITE, C.J., and CONNOLLY, J., not participating. 


STATE OF NEBRASKA, APPELLEE, V. ED D. FEILING, APPELLANT. 
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Filed October 23, 1998. No. S-97-1342. 


Constitutional Law: Statutes: Appeal and Error. Whether a statute is constitu- 
tional is a question of law; accordingly, the Nebraska Supreme Court is obligated to 
reach a conclusion independent of the decision reached by the trial court. 

Courts: Appeal and Error. In reviewing decisions of the district court which 
affirmed, reversed, or modified decisions of the county court, a higher appellate court 
will consider only those errors specifically assigned in the appeal to the district court 
and again assigned as error in the appeal to the higher appellate court. 
Constitutional Law: Rules of the Supreme Court: Statutes: Notice. Neb. Ct. R. 
of Prac. 9E (rev. 1996) requires that a party presenting a case involving the federal or 
state constitutionality of a statute must file and serve a separate written notice thereof 
with the Supreme Court Clerk at the time of filing such party’s brief. 


Appeal from the District Court for Burt County, DaRvip D. 


Quist, Judge, on appeal thereto from the County Court for Burt 
County, F.A. Gossetr III, Judge. Judgment of District Court 
affirmed. 


William G. Line for appellant. 
Don Stenberg, Attorney General, Martin W. Swanson, and, 


on brief, Jay C. Hinsley for appellee. 
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STEPHAN, J. 

The appellant, Ed D. Feiling, was charged with driving under 
the influence of alcohol (DUI) pursuant to Neb. Rev. Stat. 
§ 60-6,196 (Reissue 1993). Section 60-6,196(8) states that a per- 
son convicted of DUI “shall, during a presentence evaluation, 
submit to and participate in an alcohol assessment.” Section 
60-6,196(8) then provides that the sentencing judge may order 
the person to follow through on the assessment results “in lieu 
of or in addition to any penalties deemed necessary.” 

Feiling filed a pretrial motion to quash, contending that 
§ 60-6,196(8) is facially unconstitutional because the penalty 
provisions of the statute (1) are vague, (2) deny equal protection 
under the state and federal Constitutions, (3) create unreason- 
able and irrational classifications, (4) permit judges to impose 
no penalty at all on persons convicted of violating the statute, 
(5) violate the separation of powers provisions of the Nebraska 
Constitution, and (6) permit judges to exercise the pardoning 
power reserved to the executive. The county court overruled 
Feiling’s motion, stating that the court does not require a pre- 
sentence investigation before placing a person on probation for 
first-offense DUI. The record does not contain a presentence 
evaluation and does not indicate that Feiling ever requested that 
such an evaluation be prepared. 

The county court found Feiling guilty of DUI and ordered 
that he be placed on probation, pay a fine and costs, and have 
his driving privileges suspended for 60 days. Among other 
alleged errors, Feiling appealed to the district court the denial of 
his motion to quash. The district court affirmed the conviction, 
and Feiling perfected this appeal, which we removed to our 
docket on our own motion, pursuant to our authority to regulate 
the caseloads of the Nebraska Court of Appeals and this court. 


ASSIGNMENT OF ERROR 
As his sole assignment of error, Feiling asserts that the lower 
courts erred in not finding that § 60-6,196(8) violated the dis- 
tribution of powers clause of article II, § 1, of the Nebraska 
Constitution and provisions related to the pardoning power 
under article IV, § 13, of the Nebraska Constitution. 
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STANDARD OF REVIEW 

Whether a statute is constitutional is a question of law; 
accordingly, the Nebraska Supreme Court is obligated to reach 
a conclusion independent of the decision reached by the trial 
court. State v. Torres, 254 Neb. 91, 574 N.W.2d 153 (1998); 
State v. Roucka, 253 Neb. 885, 573 N.W.2d 417 (1998). 

In reviewing decisions of the district court which affirmed, 
reversed, or modified decisions of the county court, a higher 
appellate court will consider only those errors specifically 
assigned in the appeal to the district court and again assigned as 
error in the appeal to the higher appellate court. State v. Ristau, 
245 Neb. 52, 511 N.W.2d 83 (1994). 


ANALYSIS 

Our rules impose a specific notice requirement on parties 
seeking to challenge the constitutionality of a statute on appeal. 
Neb. Ct. R. of Prac. 9E (rev. 1996) provides: 

Cases Involving Constitutional Questions. A party pre- 
senting a case involving the federal or state constitutional- 
ity of a statute must file and serve a separate written 
notice thereof with the Supreme Court Clerk at the time of 
filing such party’s brief. If the Attorney General is not 
already a party to an action where the constitutionality of 
the statute is in issue, a copy of the brief assigning uncon- 
Stitutionality must be served on the Attorney General 
within 5 days of the filing of the brief with the Supreme 
Court Clerk; proof of such service shall be filed with the 
Supreme Court Clerk. 
(Emphasis supplied.) 

We have held that this rule is applicable to a criminal defend- 
ant challenging the constitutionality of the statute defining the 
offense with which she was charged. State v. Kelley, 249 Neb. 
99, 541 N.W.2d 645 (1996). In State v. McDowell, 246 Neb. 
692, 522 N.W.2d 738 (1994), the appellant’s assignments of 
error included a claim that the statute defining the offense of 
burglary, of which he had been convicted, was unconstitution- 
ally vague. The appellant did not file and serve the separate 
written notice required by rule 9E at the time he filed his open- 
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ing brief, but did so when he submitted his reply brief. We held 
that since the appellant “failed to strictly comply” with rule 9E, 
we would not consider his constitutional challenge. 246 Neb. at 
699, 522 N.W.2d at 743. See, Abdullah v. Gunter, 242 Neb. 854, 
497 N.W.2d 12 (1993); State v. Melcher, 240 Neb. 592, 483 
N.W.2d 540 (1992). 

The record in this case contains no separate written notice as 
required by rule 9E, and therefore we do not consider Feiling’s 
contention that the lower courts erred in failing to hold 
§ 60-6,196(8) unconstitutional. Since Feiling asserts no other 
assignments of error, the judgment of the district court is 
affirmed. 

AFFIRMED. 


THOMAS C. KIMBALL, APPELLEE, V. 
NEBRASKA DEPARTMENT OF MOTOR VEHICLES, APPELLANT. 
586 N.W. 2d 439 


Filed October 30, 1998. No. S-97-625. 


1. Administrative Law: Judgments: Final Orders: Appeal and Error. An aggrieved 
party may obtain review of any judgment or final order entered by a district court 
under the Administrative Procedure Act; the final order rendered by a district court 
may be reversed, vacated, or modified by an appellate court for errors appearing on 
the record. 

2. Administrative Law: Final Orders: Appeal and Error. When reviewing a district 
court order under the Administrative Procedure Act for errors appearing on the 
record, the inquiry is whether the decision conforms to the law, is supported by com- 
petent evidence, and is neither arbitrary, capricious, nor unreasonable. 

3. Judgments: Appeal and Error. Whether a decision conforms to law is by definition 
a question of law, in connection with which an appellate court has an obligation to 
reach its own conclusion independent of that reached by the inferior court. 

4, Statutes: Appeal and Error. Statutory language is to be given its plain and ordinary 
meaning, and a court will not resort to interpretation to ascertain the meaning of statu- 
tory words which are plain, direct, and unambiguous. 

5. Statutes. A statute, rule, or regulation is open for construction only when the lan- 
guage used requires interpretation or may reasonably be considered ambiguous. 

6. Evidence: Rules of Evidence: Words and Phrases. Evidence consists of facts 
admitted at a trial to establish or disprove the truth of allegations put in issue by the 
pleadings, whereas rules of evidence determine what facts are admissible or not. 

7. Rules of Evidence: Words and Phrases. The rules of evidence are rules which 
determine whether or not the trial testimony, factual matters, and the information 
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obtained through the use of the various discovery devices are admissible at the trial 
to prove or disprove the allegations of the petition. 

8. Administrative Law: Statutes, Chapter 25 of the Nebraska Revised Statutes con- 
tains the rules of procedure for civil actions in the district and county courts, while 
chapter 84, article 9, of the Nebraska Revised Statutes contains the rules of procedure 
for administrative hearings; the two sections are mutually exclusive and are not to be 
applied in the same case. 

9. Administrative Law: Rules of Evidence. Telephonic hearings are permitted in pro- 
ceedings under the Administrative Procedure Act, Neb. Rev. Stat. § 84-901 et seq. 
(Reissue 1994 & Cum. Supp. 1996), when a formal “rules of evidence” hearing is 


requested. 


Appeal from the District Court for Chase County: JoHn J. 
BATTERSHELL, Judge. Reversed and remanded for further 
proceedings. 


Don Stenberg, Attorney General, and Joseph P. Loudon for 
appellant. 


Russel L. Jones, of Clough, Dawson & Piccolo, for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


GERRARD, J. 
INTRODUCTION 


The Department of Motor Vehicles (Department) appeals 
from the judgment of the district court which reversed the order 
of the director of the Department revoking the operator’s license 
of Thomas C. Kimball, the appellee. In this appeal, we must 
determine whether the Department may hold a telephonic hear- 
ing, as permitted by Neb. Rev. Stat. § 84-913.03 (Reissue 1994), 
when a formal “rules of evidence” hearing is requested by the 
driver. 


FACTUAL BACKGROUND 

Kimball was arrested on November 5, 1996, for driving 
under the influence of alcohol. His vehicle had been stopped 
after an Imperial, Nebraska, police officer saw Kimball driving 
slowly and without headlights down an Imperial street at 1:15 
a.m. Kimball stopped the car and attempted to hide from the 
officer. The officer approached the vehicle and noted evidence 
of Kimball’s intoxication, and the officer attempted to adminis- 
ter field sobriety tests. 
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Kimball was arrested after he attempted to flee from the offi- 
cer. After his arrest, Kimball fought with both the arresting offi- 
cer and the ambulance crew that the officer called to assist. 
Kimball was tested at a hospital following his arrest and was 
found to have a blood alcohol level of .227 grams of alcohol per 
100 milliliters of blood. 

On December 9, 1996, the Department mailed Kimball a 
notice of a telephonic hearing, to give him an opportunity to 
show why his operator’s license should not be revoked pursuant 
to Nebraska’s administrative license revocation statute, Neb. 
Rev. Stat. § 60-6,205 (Cum. Supp. 1996). On December 17, the 
Department received a request from Kimball that the hearing be 
conducted under the formal rules of evidence, pursuant to Neb. 
Rev. Stat. § 84-914 (Reissue 1994). The Department approved 
the request on the same day. 

The hearing was conducted telephonically on December 20, 
1996. The bill of exceptions reflects that the hearing officer and 
Department counsel were in Lincoln, Kimball’s counsel and the 
court reporter were in North Platte, and Kimball was in 
Imperial. At the outset of the hearing, Kimball objected to the 
hearing’s being held telephonically in a hearing where the for- 
mal rules of evidence were to apply, claiming that Neb. Rev. 
Stat. § 25-1243 (Reissue 1995) precluded a telephonic hearing 
where the formal rules of evidence were in effect. The 
Department argued in response that the formal rules of evidence 
did not include § 25-1243 because that law was found not in the 
Nebraska Evidence Rules, but in the Nebraska Code of Civil 
Procedure. The director of the Department considered testimony 
adduced at the December 20 hearing and issued a ruling on 
December 27, overruling Kimball’s objection to the telephonic 
hearing and revoking Kimball’s license for a period of 1 year. 

Kimball timely appealed the director’s decision to the district 
court. Kimball assigned several errors regarding the telephonic 
hearing and an alleged lack of foundation for several exhibits 
offered at the administrative hearing. Kimball’s appeal was 
heard before the district court on March 31, 1997. 

On May 1, 1997, the district court entered a judgment revers- 
ing the director’s order of revocation. The court found that tele- 
phonic testimony at a formal rules of evidence hearing was 
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improper under Neb. Rev. Stat. § 25-1240 (Reissue 1995) and 
§ 25-1243, that the hearing was therefore void, and that the 
resulting order was to be vacated. The Department appeals from 
the judgment of the district court. 


ASSIGNMENTS OF ERROR 
The Department assigns that the district court erred in (1) 
reversing the Department’s revocation of Kimball’s operator’s 
license and driving privileges and (2) finding that the 
Department may not hold hearings by telephone if the driver 
has requested that the rules of evidence apply to the hearing. 


SCOPE OF REVIEW 

An aggrieved party may obtain review of any judgment or 
final order entered by a district court under the Administrative 
Procedure Act; the final order rendered by a district court may 
be reversed, vacated, or modified by an appellate court for 
errors appearing on the record. Vinci v. Nebraska Dept. of Corr. 
Servs., 253 Neb. 423, 571 N.W.2d 53 (1997); Piska v. Nebraska 
Dept. of Soc. Servs., 252 Neb. 589, 567 N.W.2d 544 (1997). 

When reviewing a district court order under the Administra- 
tive Procedure Act for errors appearing on the record, the 
inquiry is whether the decision conforms to the law, is sup- 
ported by competent evidence, and is neither arbitrary, capri- 
cious, nor unreasonable. Jd. 

Whether a decision conforms to law is by definition a ques- 
tion of law, in connection with which an appellate court has an 
obligation to reach its own conclusion independent of that 
reached by the inferior court. McAllister v. Nebraska Dept. of 
Corr. Servs., 253 Neb. 910, 573 N.W.2d 143 (1998); Vinci v. 
Nebraska Dept. of Corr. Servs., supra. 


ANALYSIS 

The primary issue in this appeal is whether the Department 
may hold a telephonic hearing, as permitted by § 84-913.03, 
when a formal “rules of evidence” hearing is requested by the 
driver in an administrative license revocation proceeding. The 
Department argues that the term “rules of evidence” contained 
in § 84-914(1) of the Administrative Procedure Act (APA) does 
not encompass rules in chapter 25 of the Nebraska Revised 
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' Statutes. The Department argues further that even if the rules in 
chapter 25 are included in the formal “rules of evidence,” chap- 
ter 25 still does not explicitly bar telephonic hearings. Kimball, 
on the other hand, claims that the rules contained in chapter 25, 
article 12, are included in the “rules of evidence” and that 
§ 25-1243 requires the testimony of a witness be in the presence 
of a tribunal, with the testimony being heard from the lips of the 
witness, thus barring telephonic hearings. 

Before addressing the application of chapter 25, article 12, 
however, we must address the threshold question presented by 
this case: What is meant by the term “rules of evidence” as used 
in § 84-914(1)? 

Section 84-913.03 provides, for administrative hearings, that 

[t]he hearing officer may conduct all or part of the pre- 
hearing conference and the hearing by telephone, televi- 
sion, or other electronic means if each participant in the 
conference or hearing has an opportunity to participate in, 
to hear, and, if technically feasible, to see the entire pro- 
ceeding while it is taking place. 

Section 84-914(1) states, however, that 

{a]ny party to a formal hearing before an agency, from 
which a decision may be appealed to the courts of this 
state, may request that the agency be bound by the rules of 
evidence applicable in district court by delivering to the 
agency at least three days prior to the holding of the hear- 
ing a written request therefor. Such request shall include 
the requesting party’s agreement to be liable for the pay- 
ment of costs incurred thereby and upon any appeal or 
review thereof, including the cost of court reporting ser- 
vices which the requesting party shall procure for the 
hearing. All costs of a formal hearing shall be paid by the 
party or parties against whom a final decision is rendered. 
(Emphasis supplied.) 

It is uncontested in the present action that Kimball’s hearing 
fell within the ambit of the APA, § 84-914(1). It is also uncon- 
tested that Kimball met all the technical requirements of 
§ 84-914(1). The dispute arises from the parties’ different inter- 
pretations of the “rules of evidence applicable in district court.” 
Id, 
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It is provided by statute that the “rules of evidence” include 
the Nebraska Evidence Rules contained in chapter 27 of the 
Nebraska Revised Statutes. Neb. Rev. Stat. § 27-1101(4)(c) 
(Reissue 1995). Kimball argues, however, that the “rules of evi- 
dence” also include that section of the Nebraska Code of Civil 
Procedure subtitled “Evidence,” specifically, chapter 25, article 
12. 

In general, statutory language is to be given its plain and 
ordinary meaning, and a court will not resort to interpretation to 
ascertain the meaning of statutory words which are plain, direct, 
and unambiguous. McAllister v. Nebraska Dept. of Corr. Servs., 
253 Neb. 910, 573 N.W.2d 143 (1998); Metropolitan Utilities 
Dist. v. Balka, 252 Neb. 172, 560 N.W.2d 795 (1997). A statute, 
rule, or regulation is open for construction only when the lan- 
guage used requires interpretation or may reasonably be con- 
sidered ambiguous. Vinci v. Nebraska Dept. of Corr. Servs., 253 
Neb. 423, 571 N.W.2d 53 (1997); Omaha Pub. Power Dist. v. 
Nebraska Dept. of Revenue, 248 Neb. 518, 537 N.W.2d 312 
(1995). 

We determine that the phrase “rules of evidence,” as used in 
§ 84-914(1), is clear and unambiguous. Neb. Rev. Stat. 
§ 27-1103 (Reissue 1995) states, “These rules may be known 
and cited as the Nebraska Evidence Rules.” Additionally, 
§ 27-1101 provides that 

(4) [t]he [Nebraska Evidence Rules], other than those 
with respect to privileges, do not apply in... 


(c) [contested cases before an administrative agency 
under the Administrative Procedure Act unless a party to 
the case requests that the agency be bound by the rules of 
evidence applicable in the district court... . 

Section 27-1101(4)(c) clearly indicates that the rules in chap- 
ter 27 are the rules to be applied in formal rules of evidence 
hearings before administrative agencies. Under the principle 
“expressio unius est exclusio alterius” (the expression of one 
means the exclusion of the other), this statute is properly con- 
strued as exclusively making chapter 27 the “rules of evidence” 
encompassed by § 84-914. 

Moreover, other jurisdictions have persuasively defined 
“rules of evidence” as rules that determine the admissibility of 
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facts. Schulgasser v. Young, 25 Misc. 2d 788, 206 N.Y.S.2d 81 
(1960), appeal dismissed 12 A.D.2d 994, 215 N.Y.S.2d 480 
(1961). We agree. The New York court found that “[e]vidence 
consists of facts admitted at a trial to establish or disprove the 
truth of allegations put in issue by the pleadings . . . whereas 
rules of evidence determine what facts are admissible or not.” 
(Citation omitted.) Jd. at 791, 206 N.Y.S.2d at 84. 

By this definition, § 25-1243, the statute cited by Kimball as 
barring telephonic hearings, is not a rule of evidence because it 
does not determine the admissibility of evidence. The statute is 
procedural rather than substantive in nature; § 25-1243 sets 
forth one of the ways that testimony may be presented in a civil 
proceeding, but it does not govern what facts may or may not be 
admissible in a proceeding under the APA. 

The Louisiana Court of Appeal, in Realty Mart, Inc. v. 
Louisiana Bd. of Tax Appeals, 336 So. 2d 52 (La. App. 1976), 
was faced with interpreting the phrase “ ‘rules of evidence fol- 
lowed in the district courts of Louisiana,’ ” also in the context of 
an administrative hearing. Jd. at 53. The court found that the 
“rules of evidence” did not include provisions of the Louisiana 
Code of Civil Procedure that dealt with written interrogatories, 
because those rules and the miles of evidence “contemplate two 
entirely different trial functions.” /d. at 54. “The ‘rules of evi- 
dence’ are rules which determine whether or not the trial testi- 
mony, factual matters and the information obtained through the 
use of the various discovery devices are admissible at the trial 
to prove or disprove the allegations of the petition.” Jd. 

Likewise, in Nebraska, the rules that govern the admissibil- 
ity of evidence are found in chapter 27 of the Nebraska Revised 
Statutes. The Nebraska Evidence Rules are an exclusive codifi- 
cation of those statutes which control not how evidence may be 
presented, but what evidence may be admitted. The Nebraska 
Evidence Rules are the “rules of evidence” implicated by 
§ 84-914, and those rules contain no provision which bars the 
use of telephonic hearings. 

The Nebraska Code of Civil Procedure, contained in chapter 
25 of the Nebraska Revised Statutes, sets forth the rules of pro- 
cedure for civil actions in the district and county courts. With 
respect to the admission of evidence, chapter 25 establishes the 


KIMBALL v. NEBRASKA DEPT. OF MOTOR VEHICLES 437 
Cite as 255 Neb. 430 


methods by which evidence may be produced in civil actions in 
district and county courts, while the Nebraska Evidence Rules 
establish what facts are and are not admissible as evidence. 

It is clear, however, that an administrative license revocation 
proceeding is governed not by the procedural rules set forth in 
chapter 25, but by rules found in the APA, chapter 84, article 9, 
of the Nebraska Revised Statutes. While the rules of evidence 
contained in chapter 27 may be statutorily applied in an admin- 
istrative action, the application of chapter 25 procedural rules in 
a hearing that is authorized by chapter 84, article 9, of the APA 
would fundamentally undermine the distinction that has been 
drawn by the Legislature in segregating the procedural rules for 
administrative proceedings and other civil proceedings into two 
separate chapters of the Nebraska statutes. 

In short, chapter 25 contains the rules of procedure for civil 
actions in the district and county courts, while chapter 84, arti- 
cle 9, contains the rules of procedure for administrative hear- 
ings. The two sections are mutually exclusive and are not to be 
applied in the same case. 

Therefore, we hold that telephonic hearings are permitted in 
proceedings under the APA, Neb. Rev. Stat. § 84-901 et seq. 
(Reissue 1994 & Cum. Supp. 1996), when a formal “rules of 
evidence” hearing is requested. The “rules of evidence applica- 
ble in the district court” are, by the clear language of the 
Nebraska statutes, the Nebraska Evidence Rules codified in 
chapter 27 of the Nebraska Revised Statutes. Thus, the judg- 
ment of the district court does not conform to the law and must 
be reversed. 


_ CONCLUSION 
We note that in his appeal to the district court, Kimball raised 

other assignments of error that were not considered by the dis- 
trict court and that were not discussed by the parties in this 
appeal. Having concluded that the judgment of the district court 
does not conform to the law, we reverse the judgment and 
remand this cause to the district court for a determination of 
Kimball’s remaining assignments of error. 

REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS. 
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1. Right to Counsel: Misdemeanors: Sentences. A criminal defendant has the right to 
assistance of counsel at trial for a misdemeanor if, as a result of conviction, impris- 
onment is actually imposed. 

2. Convictions: Right to Counsel. A conviction obtained in violation of a defendant's 
right to counsel at trial is void. 


Petition for further review from the Nebraska Court of 
Appeals, HANNON, IRWIN, and Mugs, Judges, on appeal thereto 
from the District Court for Lancaster County, BERNARD J. 
McGInNN, Judge, on appeal thereto from the County Court for 
Lancaster County, GALE POKORNY, Judge. Judgment of Court of 
Appeals reversed, and cause dismissed. 


Dennis R. Keefe, Lancaster County Public Defender, and 
Michael D. Gooch for appellant. 


Norman Langemach, Jr., Lincoln City Prosecutor, for 
appellee. 


WRIGHT, CONNOLLY, GERRARD, STEPHAN, MCCORMACK, and 
MILLER-LERMAN, JJ. 


McCormack, J. 

Appellant, Cheri L. Stott, was convicted in the county court 
for Lancaster County, Nebraska, without counsel, of disturbing 
the peace. Stott’s sentence included 24 hours in jail, 1 year’s 
probation, and a 14-day suspended jail sentence waivable upon 
successful completion of probation. Stott appealed to the dis- 
trict court, arguing that her conviction had been obtained in vio- 
lation of her right to counsel. The district court remanded the 
case for vacation of the portion of the sentence imposing incar- 
ceration, and the Nebraska Court of Appeals affirmed the deci- 
sion of the district court. See State v. Stott, 6 Neb. App. 677, 576 
N.W.2d 843 (1998). We take this case on Stott’s petition for fur- 
ther review. We reverse, and dismiss. 


BACKGROUND 
Stott was convicted of disturbing the peace, in violation of 
Lincoln Mun. Code § 9.20.050 (1992), as a result of a physical 
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confrontation with three other people near an elementary school. 
Stott pled not guilty and at trial proceeded pro se. Although not 
requested in the praecipe, the bill of exceptions from the 
arraignment was included in the record on appeal and reveals 
that the trial judge did not advise Stott of her right to counsel. 

The county court found Stott guilty of the charged offense. In 
an order of probation, the county court sentenced Stott to pro- 
bation for 1 year, subject to several conditions. Included in 
these conditions was that Stott pay court costs of $24, a witness 
fee of $20, and an assessment fee of $10. Stott was also ordered 
to satisfactorily complete an anger control class and to serve 24 
hours in jail beginning immediately. Finally, the county court 
ordered that Stott serve 14 days in the Lancaster County jail, 
which sentence could be waived if Stott fully complied with all 
other terms of her probation. 

The transcript reveals that Stott served 24 hours in jail and 
was released. 

On appeal, the district court found that the record failed to 
show that Stott had been advised of or had waived her right to 
counsel. The district court affirmed the conviction but reversed 
the sentence and remanded the matter to the county court with 
directions to delete the aforementioned two provisions impos- 
ing jail time. 

Stott appealed to the Court of Appeals, which concluded that 
the remedy for a violation of the right to counsel in cases other 
than felonies is to reverse or vacate the sentence, and affirmed 
the district court’s judgment. 


ASSIGNMENTS OF ERROR 

Stott assigns that (1) the trial court erred in trying Stott with- 
out counsel when a jail sentence was later imposed, (2) the trial 
court erred in sentencing Stott without counsel when a jail sen- 
tence was imposed, (3) the trial court erred in sentencing Stott 
to jail after a trial without counsel, and (4) the district court 
erred in affirming Stott’s conviction when she was without 
counsel at trial and sentencing. 


ANALYSIS 
The question before this court is, What is the proper remedy 
when a defendant is imprisoned for a misdemeanor offense fol- 
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lowing conviction without the assistance of counsel? We deter- 
mine that the Sixth Amendment to the U.S. Constitution, as 
interpreted by decisions of the U.S. Supreme Court, mandates a 
reversal of such conviction. 

The Sixth Amendment provides that “[iJn all criminal prose- 
cutions, the accused shall enjoy the right . . . to have the 
Assistance of Counsel for his defence.’ The U.S. Supreme 
Court has held that a defendant has a Sixth Amendment right to 
counsel at trial in state courts for felony offenses and for lesser 
offenses when the defendant is sentenced to confinement. 
Gideon v. Wainwright, 372 U.S. 335, 83 S. Ct. 792, 9 L. Ed. 2d 
799 (1963) (felony offenses); Argersinger v. Hamlin, 407 U.S. 
25, 92 S. Ct. 2006, 32 L. Ed. 2d 530 (1972) (any offense, 
whether classified as petty, misdemeanor, or felony, for which 
imprisonment is imposed). 

The imprisonment standard in Argersinger v. Hamlin, supra, 
was further clarified in Scott v. Illinois, 440 U.S. 367, 99 S. Ct. 
1158, 59 L. Ed. 2d 383 (1979), wherein the Court affirmed a 
defendant’s uncounseled misdemeanor conviction for which no 
imprisonment had been imposed. The Court stated that “the 
central premise of Argersinger—that actual imprisonment is a 
penalty different in kind from fines or the mere threat of impris- 
onment—is eminently sound and warrants adoption of actual 
imprisonment as the line defining the constitutional right to 
appointment of counsel.” (Emphasis supplied.) 440 U.S. at 373. 

Because Stott was actually imprisoned for this conviction, it 
is clear that she had a right to the assistance of counsel at her 
trial. It is irrelevant that Stott would have had no such right at 
the same trial, for the same offense, had she not been impris- 
oned. Stott’s right to counsel was implicated with the closing of 
her cell door, and her conviction was therefore obtained in vio- 
lation of the Sixth Amendment. 

The remedy for this violation is equally clear. In Johnson v. 
Zerbst, 304 U.S. 458, 58S. Ct. 1019, 82 L. Ed. 1461 (1938), the 
Court held that a conviction obtained in violation of a defend- 
ant’s right to counsel at trial is void. That Court stated: 

Since the Sixth Amendment constitutionally entitles 
one charged with crime to the assistance of counsel, com- 
pliance with this constitutional mandate is an essential 
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jurisdictional prerequisite to a federal court’s authority to 
deprive an accused of his life or liberty. When this right is 
properly waived, the assistance of counsel is no longer a 
necessary element of the court’s jurisdiction to proceed to 
conviction and sentence. If the accused, however, is not 
represented by counsel and has not competently and intel- 
ligently waived his constitutional right, the Sixth 
Amendment stands as a jurisdictional bar to a valid con- 
viction and sentence depriving him of his life or his lib- 
erty. A court’s jurisdiction at the beginning of trial may be 
lost “in the course of the proceedings” due to failure to 
complete the court—as the Sixth Amendment requires— 
by providing counsel for an accused who is unable to 
obtain counsel, who has not intelligently waived this con- 
stitutional guaranty, and whose life or liberty is at stake. If 
this requirement of the Sixth Amendment is not complied 
with, the court no longer has jurisdiction to proceed. 

304 U.S. at 467-68. The Court concluded that depriving a 

defendant of the right to counsel at trial renders the trial “ ‘abso- 

lutely void.’ ” 304 U.S. at 468. 

Gideon v. Wainwright, supra; Argersinger v. Hamlin, supra; 
and Scott v. Illinois, supra, did not alter the consequences of 
violating a defendant’s right to counsel, but, rather, delineated 
when that right to counsel exists. Indeed, the U.S. Supreme 
Court has stated that it is not just the sentence but the convic- 
tion itself that is void if the right to counsel is violated in a state 
court: “In [Gideon v. Wainwright, supra] the Court unanimously 
announced a clear and simple constitutional rule: In the absence 
of waiver, a felony conviction is invalid if it was obtained in a 
court that denied the defendant the help of a lawyer.” (Emphasis 
supplied.) Loper v. Beto, 405 U.S. 473, 481, 92 S. Ct. 1014, 31 
L. Ed. 2d 374 (1972). 

It follows under Scott v. Illinois, supra, that a misdemeanor 
conviction resulting in imprisonment is equally invalid if simi- 
larly obtained. See, Nichols v. United States, 511 U.S. 738, 114 
S. Ct. 1921, 128 L. Ed. 2d 745 (1994) (holding that conviction 
invalid under Scott v. Illinois, supra, may not be used for 
enhancing sentence for later offense); U.S. v. Eckford, 910 F.2d 
216 (Sth Cir. 1990) (if uncounseled defendant is sentenced to 
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prison, conviction itself is unconstitutional). As that is exactly 
what occurred in this case, Stott’s conviction must be reversed. 


CONCLUSION 

We need not decide in this case what effect a suspended or 
conditional jail sentence, not actually served, has upon a 
defendant’s right to counsel. In this case, Stott was convicted 
without counsel and went to jail. Stott’s Sixth Amendment right 
was violated, and her conviction must be reversed and the cause 
dismissed. 

REVERSED AND DISMISSED. 
HEnprY, C.J., not participating. 
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STEPHAN, J. 

This is a juvenile proceeding in which the State of Nebraska 
alleges that Anthony G. is a child under the age of 18 years who 
is lacking in proper parental care by reason of the faults and 
habits of Andrew L., his stepfather, and Wendy L., his natural 
mother, and is therefore subject to the jurisdiction of the juve- 
nile court pursuant to Neb. Rev. Stat. § 43-247(3)(a) (Cum. 
Supp. 1996). At the time its original petition was filed, the State 
obtained an ex parte order granting immediate temporary cus- 
tody of Anthony to Nebraska’s Department of Health and 
Human Services, pending a detention hearing, based upon a 
police officer’s affidavit indicating possible physical abuse of 
the juvenile during a physical assault upon his mother by his 
stepfather. At the conclusion of the detention hearing, the juve- 
nile court denied continued detention and ordered that Anthony 
be returned to the parental home. The State’s appeal was dis- 
missed by the Nebraska Court of Appeals, based upon its deter- 
mination that the order denying continued detention pending 
adjudication was not appealable by the State. In re Interest of 
Anthony G., 6 Neb. App. 812, 578 N.W.2d 71 (1998). We 
granted the State’s petition for further review and now affirm 
the judgment of the Court of Appeals. 

The pertinent facts are summarized in the opinion of the 
Court of Appeals and will not be repeated here. Counsel con- 
firmed during oral argument that Anthony has resided in the 
parental home since the juvenile court ordered his return on 
August 7, 1997. 
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As the Court of Appeals correctly noted, “[a]n appellate 
court has the power and duty to determine whether [it] has 
[appellate] jurisdiction over the matter before it, irrespective of 
whether the issue is raised by the parties.” Jd. at 814, 578 
N.W.2d at 73. See, also, Jn re Interest of Artharena D., 253 Neb. 
613, 571 N.W.2d 608 (1997). A jurisdictional question which 
does not involve a factual dispute is determined by an appellate 
court as a matter of law, which requires the appellate court to 
reach a conclusion independent from the lower court’s decision. 
Bonge v. County of Madison, 253 Neb. 903, 573 N.W.2d at 448 
(1998); In re Interest of Artharena D., supra; In re Interest of 
Borius H. et al., 251 Neb. 397, 558 N.W.2d 31 (1997). 

The three types of final orders which may be reviewed on 
appeal are (1) an order which affects a substantial right in an 
action and which determines the action and prevents a judg- 
ment, (2) an order affecting a substantial right made during a 
special proceeding, and (3) an order affecting a substantial right 
made on summary application in an action after a judgment is 
rendered. Neb. Rev. Stat. § 25-1902 (Reissue 1995); O’Connor 
v. Kaufman, ante p. 120, 582 N.W.2d 350 (1998); State v. Kula, 
254 Neb. 962, 579 N.W.2d 541 (1998). In this context, a pro- 
ceeding before a juvenile court is a special proceeding. In re 
Interest of Borius H. et al., supra; In re Interest of R.G., 238 
Neb. 405, 470 N.W.2d 780 (1991), disapproved by O’Connor v. 
Kaufman, supra. Thus, the only question before us is whether 
the order denying continued detention of Anthony pending 
adjudication affected a “substantial right” of the State. “‘ “A sub- 
stantial right is an essential legal right, not a mere technical 
right.’” In re Interest of Anthony G., 6 Neb. App. at 815, 578 
N.W.2d at 74, quoting Jarrett v. Eichler, 244 Neb. 310, 506 
N.W.2d 682 (1993). 

In In re Interest of R.G., supra, we considered whether an 
order granting detention of a juvenile pending adjudication was 
appealable by the parent. In that case, the mother of the juvenile 
sought to appeal from two orders: an ex parte order granting 
immediate temporary custody to the State and a subsequent 
order following an adversarial hearing which required contin- 
ued detention pending adjudication. We concluded that both 
orders interfered with the mother’s recognized liberty interest in 
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raising her children, an interest which encompassed the juve- 
nile’s custody, care, and control. Jd. We then focused on the 
question of whether the interference was substantial, noting that 
this was “dependent upon both the object of the order and the 
length of time over which the parent’s relationship with the 
juvenile may reasonably be expected to be disturbed.” Jd. at 
415, 470 N.W.2d at 788. We reasoned that the ex parte tempo- 
rary detention order “was akin to a temporary restraining order 
in that it was, by its terms, of limited duration and designed to 
preserve the status quo until an adversarial hearing could be 
held.” Jd. at 419, 470 N.W.2d at 790. Thus, we found the ex 
parte detention order to be a legitimate exercise of the State’s 
power under the parens patriae doctrine to respond to a per- 
ceived emergency situation which was tempered by its short 
duration and lack of binding effect on further proceedings and, 
therefore, did not affect a substantial right of the parent so as to 
be appealable. Jd. However, we held that because the detention 
order following the hearing affected the parent’s custody rights 
for a period of up to 6 months, it affected a substantial right and 
thus constituted a final, appealable order. Jd. We subsequently 
followed this same rationale in Jn re Interest of R.R., 239 Neb. 
250, 475 N.W.2d 518 (1991). 

In the present case, the State argues that because of its parens 
patriae interest, an order denying continuing detention outside 
the parental home pending adjudication affects a substantial 
right in the same sense as an order requiring such detention. The 
“Jurisdiction of the State in juvenile adjudication cases arises 
out of the power every sovereignty possesses as parens patriae 
to every child within its borders to determine the status and cus- 
tody that will best meet the child’s needs and wants.” In re 
Interest of M.B. and A.B., 239 Neb. 1028, 1030, 480 N.W.2d 
160, 161 (1992). We stated in Jn re Interest of R.G. that the 
“sheer magnitude” of the interest “renders acceptable a certain 
degree of risk that the State will, on rare occasion, make erro- 
neous short-term seizures and placements of juveniles.” 238 
Neb. at 418, 470 N.W.2d at 790. Thus, in general terms, the 
State’s parens patriae role is indeed important. 

However, the issue before us is not the general significance 
of the State’s parens patriae interest, but, rather, the specific 
question of whether an order denying continued detention pend- 
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ing adjudication affects a substantial right of the State. We agree 
with the Court of Appeals that it does not, even though an order 
granting continued detention does affect a parent’s substantial 
right. The distinction lies in the fact that a parent’s liberty inter- 
est necessarily encompasses custody of the child, while the 
State’s parens patriae interest does not. The filing of an abuse 
and neglect proceeding pursuant to § 43-247(3) subjects the 
juvenile to the jurisdiction of the court but does not automati- 
cally confer custody rights upon the State. Although the State 
may obtain short-term temporary custody without a warrant or 
court order when necessary to protect a juvenile who is seri- 
ously endangered in his or her surroundings, see Neb. Rev. Stat. 
§ 43-248(3) (Reissue 1993), continued detention pending adju- 
dication is not permitted under the Nebraska Juvenile Code 
unless the State can establish by a preponderance of the evi- 
dence at an adversarial hearing that such detention is necessary 
for the welfare of the juvenile. Neb. Rev. Stat. § 43-254 (Cum. 
Supp. 1996); In re Interest of R.G., 238 Neb. 405, 470 N.W.2d 
780 (1991). 

An order requiring detention of a juvenile outside the 
parental home pending adjudication has an immediate and sig- 
nificant effect upon the parent’s right of custody that existed at 
the time of commencement of juvenile proceedings. While the 
State’s parens patriae interest in the welfare of a child autho- 
rizes it to initiate abuse and neglect proceedings pursuant to 
§ 43-247(3)(a) and réquest temporary custody pending adjudi- 
cation, the denial of such a request does not affect any then- 
existing right of the State. It is simply a finding that a provi- 
sional remedy, i.e., removal of the juvenile child from parental 
custody pending adjudication, was not warranted on the basis of 
the facts then before the juvenile court. See § 43-254. Such an 
order does not affect the authority of the State, in its parens 
patriae role, to pursue adjudication and disposition of an abuse- 
neglect proceeding pursuant to the Nebraska Juvenile Code. 
Nor does such an order foreclose the State from taking mea- 
sures to protect the welfare of the juvenile pending adjudica- 
tion, since the temporary custody provisions and other preadju- 
dication procedures established by the Nebraska Juvenile Code 
may be utilized whenever there is a factual basis for doing so. 


HAWKES v. LEWIS 447 
Cite as 255 Neb. 447 


Thus, the Court of Appeals correctly concluded that the order 
denying continued detention prior to adjudication did not affect 
a substantial right of the State and that it was therefore not an 


appealable order. We affirm the judgment of dismissal for lack 


of appellate jurisdiction. 


AFFIRMED. 
MILLER-LERMAN, J., not participating. 
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GERRARD, J. 

NATURE OF CASE 

Appellee Nadean J. Hawkes is the plaintiff in a medical mal- 
practice action against two physicians, appellant Jeffrey B. 
Itkin, M.D., and appellee Kirk C. Lewis, M.D. The case was 
previously before this court when Hawkes appealed from a jury 
verdict in favor of Lewis and a directed verdict in favor of Itkin. 
We reversed the judgment of the district court and remanded the 
cause for a new trial as to both defendants, finding that the dis- 
trict court erred in granting a directed verdict in favor of Itkin. 
Hawkes v. Lewis, 252 Neb. 178, 560 N.W.2d 844 (1997). 

At the original trial, Lewis was represented by the law firm 
of Walentine, O’Toole, McQuillan & Gordon (hereinafter 
Walentine, O’Toole). Itkin was represented by Kennedy, 
Holland, DeLacy & Svoboda (hereinafter Kennedy, Holland). 
After the directed verdict was granted in favor of Itkin and at 
the close of Hawkes’ case in chief, Lewis moved the trial court 
to allow Kennedy, Holland to remain in the case as cocounsel 
for Lewis. The motion was granted. Kennedy, Holland and 
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Walentine, O’Toole jointly represented Lewis during his 
defense case and closing arguments. On appeal, Lewis was rep- 
resented by Walentine, O’ Toole, while Itkin was represented by 
Kennedy, Holland. After remand, those firms continued to rep- 
resent their respective clients. Itkin and Lewis both waived any 
conflict of interest that might be caused by Kennedy, Holland’s 
representation of Itkin after that firm had represented Lewis. 

Nonetheless, Hawkes moved to have Kennedy, Holland dis- 
qualified from representing Itkin, based on an alleged conflict 
of interest with Kennedy, Holland’s former client and current 
codefendant, Lewis. The district court granted the motion, and 
Itkin timely appealed. This appeal raises the question whether 
Hawkes had standing to claim a conflict of interest, which did 
not directly implicate her interests, against an attorney of whom 
she was not a former client. 


FACTUAL BACKGROUND 

Hawkes is the plaintiff in an underlying medical malpractice 
action against Lewis and Itkin in the district court. The facts of 
the underlying dispute are more fully set forth in this court’s 
prior consideration of this case, Hawkes v. Lewis, supra. The 
initial trial in this case was held in March 1995. 

In the initial trial, Lewis was represented by J. Joseph 
McQuillan of Walentine, O’Toole. Itkin was represented by 
William M. Lamson, Jr., of Kennedy, Holland. When Hawkes 
rested her case in chief in the initial trial, both Lewis and Itkin 
moved for directed verdicts, and the motion was sustained with 
respect to Itkin. 

After the directed verdict in favor of Itkin, Lewis moved to 
allow Lamson to remain in the case as cocounsel for Lewis. 
Over objection, the trial court granted Lewis’ request. Lamson 
and McQuillan represented Lewis as cocounsel for the remain- 
der of the trial, including Hawkes’ case in chief and the closing 
arguments. On appeal, Lewis continued to be represented by 
McQuillan and Walentine, O’Toole. Itkin, however, was repre- 
sented by Lamson and Kennedy, Holland. 

In Hawkes v. Lewis, supra, this court found that the directed 
verdict in favor of Itkin had been in error. This court reversed 
the judgment of the district court and remanded the cause for a 
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new trial as to both Lewis and Itkin. /d. The district court 
entered the mandate of this court on June 10, 1997. 

On the same date, Hawkes filed a motion to disqualify 
Lamson and Kennedy, Holland from representing Itkin. Hawkes 
alleged that Lamson and Kennedy, Holland “should be disqual- 
ified from representing Dr. Itkin because they formed a con- 
flicting attorney-client relationship with Dr. Lewis in a cause of 
action involving the same subject matter as the current litiga- 
tion.” Hawkes alleged that this violated Canon 5, DR 5-105(A) 
and DR 5-108(A), of the Code of Professional Responsibility. 

At the hearing on Hawkes’ motion, counsel for Lewis and 
Itkin presented sworn affidavits in which Lewis and Itkin each 
professed to waive any conflict of interest present in Lamson 
and Kennedy, Holland’s representation of Itkin. Itkin stated that 
after the directed verdict in his favor at the first trial, “[t]he pos- 
sibility of a conflict of interest was explained to me, and, 
although I did not believe such a conflict to exist, I agreed to 
waive any such conflict and consented to Mr. Lamson’s repre- 
sentation of Dr. Lewis.” Lewis also stated that he “was advised 
of a potential conflict of interest between Dr. Itkin and myself” 
and that “[aJlthough I did not believe then, and do not believe 
now, that any such conflict exists, I consented to waive any 
potential conflict of interest between Dr. Itkin and myself.” 

Nonetheless, on September 11, 1997, the district court 
granted Hawkes’ motion and disqualified Lamson and Kennedy, 
Holland from representing Itkin. The court found that the 
waivers signed by Lewis and Itkin were ineffective because they 
referred to “potential” and “possible” conflicts of interest, when 
the district court determined that the conflict was ‘actual and 
real,” and therefore, the affidavits did not show that the conflict 
was adequately explained. The court further found that 

even if Lewis and Itkin could give satisfactory waivers and 
consents such as to permit Lamson and Kennedy, Holland 
to represent Itkin, the series of events whereby Lamson 
and Kennedy, Holland have switched representation from 
Itkin to Lewis and back to Itkin creates an appearance of 
impropriety that justifies their removal. 

On September 19, 1997, Itkin filed a motion asking the dis- 
trict court to reconsider its decision. On September 29, the dis- 
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trict-court overruled this motion. On October 10, Itkin filed a 
timely notice of appeal from the initial disqualification order, 
and on October 29, Itkin filed a notice of appeal from the deci- 
sion overruling the motion to reconsider. The two appeals have 
been consolidated for consideration by this court. 


ASSIGNMENTS OF ERROR 

Itkin assigns that the trial court erred in (1) granting Hawkes’ 
motion to disqualify because Hawkes did not have standing to 
raise the issue, (2) sustaining Hawkes’ motion to disqualify, (3) 
finding that Itkin and Lewis had adverse interests, (4) finding 
that the waivers and consents given by Lewis and Itkin did not 
satisfy the requirements of DR 5-105(C) and DR 5-108(A) or 
(B), (5) finding that the appearance of impropriety in this case 
could not be overcome even by adequate waivers, and (6) over- 
ruling Itkin’s motion to reconsider. 


SCOPE OF REVIEW 

In an appeal from an order disqualifying counsel, an appel- 
late court reviews the trial court’s factual findings for clear error 
and ultimately makes its disqualification decision independent 
of the trial court’s ruling. Bechtold v. Gomez, 254 Neb. 282, 576 
N.W.2d 185 (1998); Richardson v. Griffiths, 251 Neb. 825, 560 
N.W.2d 430 (1997). 

Standing is a jurisdictional component of a party’s case 
because only a party who has standing may invoke the jurisdic- 
tion of a court; determination of a jurisdictional issue which 
does not involve a factual dispute is a matter of law which 
requires an appellate court to reach its conclusions independent 
from a trial court. Rice v. Adam, 254 Neb. 219, 575 N.W.2d 399 
(1998). 


ANALYSIS 

We note, as a preliminary matter, that there has been no final 
order entered by the trial court in this case and, therefore, that 
this is in essence an interlocutory appeal. If, however, an order 
of disqualification involves issues collateral to the basic contro- 
versy and if an appeal from a judgment would not be likely to 
protect the client’s interests, interlocutory review is appropriate. 
Richardson v. Griffiths, supra. Obviously, this is one of those 
situations in which an appeal by Itkin after a judgment would 
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not adequately protect his interests, and we determine that the 
Richardson exception to the final order requirement has been 
met. 

With that established, we next turn to the question of stand- 
ing, because if Hawkes lacks standing to bring the disqualifica- 
tion motion, the district court was without power to act upon it. 
Standing relates to a court’s power, that is, jurisdiction, to 
address the issues presented and serves to identify those dis- 
putes which are appropriately resolved through the judicial pro- 
cess. Ponderosa Ridge LLC v. Banner County, 250 Neb. 944, 
554 N.W.2d 151 (1996); State v. Baltimore, 242 Neb. 562, 495 
N.W.2d 921 (1993). , 

Because the requirement of standing is fundamental to a 
court’s exercising jurisdiction, a litigant or court before which a 
case is pending can raise the question of standing at any time 
during the proceeding. Jd. In order to have standing to invoke a 
tribunal’s jurisdiction, one must have some legal or equitable 
nght, title, or interest in the subject of the controversy. /d. The 
purpose of a standing inquiry is to determine whether one has a 
legally protectable interest or right in the controversy that would 
benefit by the relief to be granted. Hall v. Progress Pig, Inc., 254 
Neb. 150, 575 N.W.2d 369 (1998); Metropolitan Utilities Dist. 
v. Twin Platte NRD, 250 Neb. 442, 550 N.W.2d 907 (1996). 

As an aspect of jurisdiction and justiciability, “standing” 
requires that a litigant have such a personal stake in the outcome 
of a controversy as to warrant invocation of a court’s jurisdic- 
tion and justify the exercise of the court’s remedial powers on 
the litigant’s behalf. State v. Baltimore, supra. 

Hawkes brings her argument based on a perceived conflict of 
interest between Lewis and Itkin and argues that Lamson and 
Kennedy, Holland’s continued representation of Itkin violated 
DR 5-105(A) and (C) and DR 5-108(A). DR 5-105(A) provides: 

A lawyer shall decline proffered employment if the exer- 
cise of the lawyer’s independent professional judgment in 
behalf of a client will be or is likely to be adversely 
affected by the acceptance of the proffered employment, 
or if it would be likely to involve the lawyer in represent- 
ing differing interests, except to the extent permitted under 
DR 5-105(C). 
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DR 5-105(C) states: 
In the situations covered by DR 5-105(A) and (B), a 
lawyer may represent multiple clients if it is obvious that 
the lawyer can adequately represent the interest of each 
and if each consents to the representation after full disclo- 
sure of the possible effect of such representation on the 
exercise of his or her independent professional judgment 
on behalf of each. 

Finally, DR 5-108(A) sets forth: 
A lawyer who has personally represented a former client 
in a matter shall not thereafter represent a current client in 
the same or a substantially related matter in which the cur- 
rent client’s interests are materially adverse to the interests 
of the former client unless the former client consents after 
consultation. 

These rules are reflected in the general rule, stated in the 
decisions of this court, that an attorney, after receiving the con- 
fidence of a client, may not enter the service of others whose 
interests are adverse to such client’s interest in the same subject 
matter to which the confidence relates, or in matters so closely 
allied thereto as to be, in effect, a part thereof. Bechtold v. 
Gomez, 254 Neb. 282, 576 N.W.2d 185 (1998); Richardson v. 
Griffiths, 251 Neb. 825, 560 N.W.2d 430 (1997); State ex rel. 
Wal-Mart v. Kortum, 251 Neb. 805, 559 N.W.2d 496 (1997). 

Moreover, an attorney or law firm must avoid the present rep- 
resentation of a cause against a client that the attorney or law 
firm formerly represented, and which cause involves a subject 
matter which is the same or substantially related to that for- 
merly handled by the attorney or law firm. Jd. 

Hawkes urges this court to find, based on the foregoing 
propositions of law, that Lewis and Itkin have conflicting inter- 
ests that require Lamson and Kennedy, Holland to be disquali- 
fied from representing Itkin in the present case. In determining 
standing, however, the issue is not per se whether a conflict of 
interest is present. Instead, the question is, Who has the right to 
ask the court for disqualification when it seems apparent from 
the rules stated above that they are intended to protect the con- 
fidences and interests not of a third party, but of the former 
client? 
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This is a question of first impression in Nebraska. Several 
other jurisdictions confronting the issue have concluded, how- 
ever, that “[a]s a general rule, courts do not disqualify an attor- 
ney on the grounds of conflict of interest unless the former 
client moves for disqualification.” Jn re Yarn Processing Patent 
Validity Litigation, 530 F.2d 83, 88 (Sth Cir. 1976). See, also, 
Dawson v. City of Bartlesville, Okl., 901 F. Supp. 314 (N.D. 
Okla. 1995); Murchison v. Kirby, 201 F. Supp. 122 (S.D.NLY. 
1961); Morgan v. North Coast Cable Co., 63 Ohio St. 3d 156, 
586 N.E.2d 88 (1992); Lowe v. Graves, 404 So. 2d 652 (Ala. 
1981); State v. Garaygordobil, 89 Ariz. 161, 359 P.2d 753 
(1961); Johnson v. Prime Bank, 219 Ga. App. 29, 464 S.E.2d 24 
(1995); Pioneer Natural Gas Co. v. Caraway, 562 S.W.2d 284 
(Tex. Civ. App. 1978); Payne v. St. Louis Grain Corp., 562 
S.W.2d 102 (Mo. App. 1977); Davis v. Poelman, 178 So. 2d 306 
(La. App. 1965), affirmed in part and reversed in part on other 
grounds 319 So. 2d 351 (La. 1975). See, also, generally, 
Conflicts of Interest in the Legal Profession, 94 Harv. L. Rev. 
1244 (1981). 

We find this view and the accompanying rationale to be per- 
suasive. Hawkes bases her argument on an ethical rule which is 
intended to protect former clients. In order to have standing, 
however, a litigant must assert the litigant’s own legal rights and 
interests, and cannot rest his or her claim on the legal rights or 
interests of third parties. State v. Baltimore, 242 Neb. 562, 495 
N.W.2d 921 (1993). In this case, it is Lewis, the former client 
of Lamson and Kennedy, Holland, whose rights and interests 
are implicated by Lamson and Kennedy, Holland’s representa- 
tion of Itkin. If Lewis chooses not to exercise his right to seek 
disqualification and, in fact, specifically waives that right after 
full disclosure, then Hawkes has no standing to seek disqualifi- 
cation on Lewis’ behalf. 

We acknowledge that some courts have recognized excep- 
tions to the general rule that only a former client has standing 
to seek disqualification based on a conflict of interest. Assum- 
ing without deciding that certain exceptions may exist, this case 
still falls outside the boundaries of any type of exception. 

For instance, it has been held that disqualification may be 
sought by a party who is not a former client, but is able to show 
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that the alleged conflict adversely affected the interest of the 
party seeking disqualification. See Lavaja v. Carter, 153 Ml. 
App. 3d 317, 505 N.E.2d 694, 106 Il. Dec. 147 (1987), appeal 
denied 116 Ill. 2d 560, 515 N.E.2d 110, 113 Il. Dec. 301. 
Hawkes has not established, in this case, how any conflict of 
interest between Itkin and Lewis will be prejudicial to Hawkes’ 
interests. Hawkes claims that she cannot receive a fair trial “if 
Itkin and Lewis are permitted to present one version of facts for 
trial and another for appeal.” Brief for appellee at 10. While the 
record does not support Itkin’s and Lewis’ presenting different 
versions of facts at trial and on appeal, Hawkes could exploit 
such a tactic, if the tactic exists, by utilizing the record to 
impeach Itkin and Lewis at trial. This claim is without merit. 

It has also been determined in other jurisdictions that a non- 
client litigant may have standing to enforce a conflict of inter- 
est where “the challenged conduct prejudices the fairness of the 
proceedings, such that it adversely affects the fair and efficient 
administration of justice.” Appeal of Infotechnology, Inc., 582 
A.2d 215, 216 (Del. 1990). See, also, Chapman Engineers v. 
Natural Gas Sales Co., 766 F. Supp. 949 (D. Kan. 1991); Zarco 
Supply Co. v. Bonnell, 658 So. 2d 151 (Fla. App. 1995). A per- 
ceived threat to the fairness of the proceeding might be more 
compelling if this were a situation in which one counsel was 
attempting to concurrently represent two parties who might 
have conflicting interests. In such an instance, the parties might 
not have the benefit of independent legal counsel to advise them 
of any potential conflict, and if the conflict was serious enough, 
fundamental principles of fairness and justice might require the 
intervention of a third party. Cf. Wendell’s, Inc. v. Malmkar, 225 
Neb. 341, 405 N.W.2d 562 (1987). 

Such a situation is not presented in the instant case. Lewis is 
the party whose interests are implicated by any potential con- 
flict of interest, and Lewis has been represented at every stage 
of these proceedings by independent counsel capable of advis- 
ing him and protecting his interests. 


CONCLUSION 
For all of the above reasons, we conclude that Hawkes lacked 
standing to seek disqualification of Itkin’s counsel and that we 
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need not address Itkin’s other assigned errors. Having deter- 
mined that Hawkes lacked standing to seek disqualification of 
Itkin’s counsel, we reverse the order of the district court that 
granted the disqualification and remand the cause for further 
Proeemiues: REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


WRIGHT, J., not participating. 


STATE OF NEBRASKA, APPELLEE, V. 
JOHN L. LOTTER, APPELLANT. 
586 N.W. 2d 591 


Filed November 6, 1998. Nos. S-96-297, S-96-298, S-96-312. 


1. Trial: Judges: Words and Phrases. An ex parte communication occurs when a 
judge communicates with any person conceming a pending or impending proceeding 
without notice to an adverse party. 

2. Trial: Judges: Recusal. A judge who initiates, invites, or considers an ex parte com- 
munication conceming a pending or impending proceeding before the judge must 
recuse himself or herself from the proceedings when a litigant requests such recusal. 

3. Trial: Judges: Appeal and Error. One cannot know of improper judicial conduct, 
gamble on a favorable result as to that conduct, and then complain that he or she 
guessed wrong and does not like the outcome. 

4. Sentences: Prosecuting Attorneys: Judges. While the prosecutor may participate in 
the sentencing proceedings, the prosecutor may not control or decide what the pun- 
ishment shall be. The discretion to determine the appropriate sentence is vested in the 
judiciary. 

5. Criminal Law: Sentences: Pleas: Plea Bargains. In the exercise of its sentencing 
discretion, it is proper for a trial court to grant sentence concessions to defendants 
who plead guilty when the interest of the public in the effective administration of 
criminal justice would be served. 

6. Sentences: Plea Bargains. A trial court’s indication of sentence necessarily consti- 
tutes participation in sentencing negotiations. However, the trial court may indicate 
whether it will concur in an agreement granting sentence concessions that is proposed 
by the parties, as such an indication does not bind the trial court. 

7. Constitutional Law: Courts: Sentences. A trial court, because it is not bound by a 
sentencing indication, has not ceded its authority and, thus, has not violated the doc- 
trine of separation of powers. 

8. Sentences: Judges. A trial court’s agreement to a sentencing concession that is oth- 
erwise legitimate is a legitimate judicial function. The trial court’s dispatch of a legit- 
imate judicial function does not indicate that the tial court is unfairly assisting the 
prosecution in its role. 
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11. 


12. 
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Criminal Law: Standing: Sentences. A criminal defendant does not have standing 
to assert the illegality of a codefendant’s sentencing agreement. 

Standing: Words and Phrases. Standing means that a person has a sufficient legally 
protectable interest which may be affected in a justiciable controversy, entitling that 
person to judicial resolution of the controversy. 

Constitutional Law: Criminal Law: Right to Counsel. The Sixth Amendment to 
the U.S. Constitution guarantees that in all criminal prosecutions, the accused shall 
enjoy the right to have the assistance of counsel for his defense. A criminal defend- 
ant’s Sixth Amendment right to the assistance of counsel attaches only after the ini- 
tiation of adversary judicial criminal proceedings—whether by way of formal charge, 
preliminary hearing, indictment, information, or arraignment. Once the right has 
attached, the accused is entitled to counsel at every critical stage of the proceeding. 
Constitutional Law: Right to Counsel: Appeal and Error. To determine whether 
a proceeding is critical within the meaning of the Sixth Amendment right to counsel, 
an appellate court must examine the event in order to determine whether the accused 
required aid in coping with legal problems or assistance in meeting his adversary. In 
other words, when counsel’s presence will not assist the accused in protecting his or 
her rights, that stage of the prosecution is not critical. 

Constitutional Law. Article I, § 13, of the Nebraska Constitution does not create any 
new rights but is merely a declaration of a general fundamental principle. 

Trial; Appeal and Error. When a factual issue arises after trial that would be dis- 
positive of the case, the factual issue cannot be determined on appeal, but, rather, 
must be remanded for a determination in the trial court. 

_____: ___.. When an issue has not been raised or ruled on at the trial level and the 
matter necessitates an evidentiary hearing, an appellate court will not address the 
matter on direct appeal. 

Evidence: Due Process: Words and Phrases. The suppression by the prosecution 
of evidence favorable to an accused upon request violates due process where the evi- 
dence is material either to guilt or to punishment, irrespective of the good faith or bad 
faith of the prosecution. Favorable evidence is material, and constitutional error 
results from its suppression by the government, if there is a reasonable probability 
that had the evidence been disclosed to the defense, the result of the proceeding 
would have been different. 

Evidence: Impeachment: Words and Phrases. Evidence that might be used to 
impeach the prosecution’s witnesses is evidence favorable to the accused, so that if 
disclosed and used effectively, it may make the difference between conviction and 
acquittal. 

Trial: Evidence. Where the prosecution delays disclosure of evidence, but the evi- 
dence is nonetheless disclosed during trial, Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 
1194, 10 L. Ed. 2d 215 (1963), is not violated. 

Evidence: Impeachment: Rebuttal Evidence. Under Neb. Rev. Stat. § 29-1912 
(Reissue 1995), evidence is material when there is a strong indication that it will play 
an important role in, among other things, assisting impeachment or rebuttal. 
Motions for Continuance: Evidence. When a continuance will cure the prejudice 
caused by belated disclosure of evidence, a continuance should be requested by coun- 
sel and granted by the trial court. 
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Testimony: Perjury: Evidence. The same standard applies to the failure to correct 
perjured testimony as applies to the failure to disclose evidence. 

Prosecutorial Misconduct. When the prosecutor has already been advised by the 
trial court that a particular question wil! not be permitted but continues to ask the 
question in an attempt to elicit incompetent testimony, the prosecutor commits mis- 
conduct. 

Motions for Mistrial: Motions to Strike: Proof: Appeal and Error. Error cannot 
ordinarily be predicated on the failure to grant a mistrial if an objection or motion to 
strike the improper material is sustained and the jury is admonished to disregard such 
material. The defendant must prove that the alleged error actually prejudiced him, 
rather than creating only the possibility of prejudice. Ordinarily, when an objection 
to or motion to strike improper evidence is sustained and the jury is instructed to dis- 
regard it, such instruction is deemed sufficient to prevent prejudice. 

Motions for Mistrial: Prosecutorial Misconduct: Waiver: Appeal and Error. A 
party who fails to make a timely motion for mistrial based on prosecutorial miscon- 
duct waives the right to assert on appeal that the court erred in not declaring a mis- 
trial due to such prosecutorial misconduct. 

Juror Qualifications, The law does not require that a juror be totally ignorant of the 
facts and issues involved; it is sufficient if the juror can lay aside his or her impres- 
sions or opinions and render a verdict based on evidence presented in court. 

Trial: Jurors: Appeal and Error. The retention or rejection of a venireperson as a 
juror is a matter of discretion with the tial court and is subject to reversal only when 
clearly wrong. 

Criminal Law: Trial: Juries: Appeal and Error. Whether a jury is to be kept 
together before submission of the cause in a criminal trial is left to the discretion of 
the trial court. To warrant reversal, denial of a motion to sequester the jury before 
submission of the cause must be shown to have prejudiced the defendant. 

Criminal Law: Motions for Continuance: Appeal and Error. A decision whether 
to grant a continuance in a criminal case is within the discretion of the trial court and 
will not be disturbed on appeal absent an abuse of discretion. 

Evidence: Waiver: Appeal and Error. A party who fails to make a timely objec- 
tion to evidence waives the right on appeal to assert prejudicial error conceming the 
evidence received without objection. 

Hearsay: Words and Phrases. Prior consistent out-of-court statements are defined 
as nonhearsay and are admissible to rebut a charge of recent fabrication, improper 
influence, or improper motive only when those statements were made before the 
charged recent fabrication, improper influence, or improper motive. 

Criminal Law: Aiding and Abetting: Intent: Liability. When a crime requires the 
existence of a particular intent, an alleged aider and abettor can be held criminally 
liable as a principal if it is shown that the aider and abettor knew that the perpetrator 
of the act possessed the required intent, or that the aider and abettor himself possessed 
the required intent. 

Criminal Law: Aiding and Abetting: Convictions. An aider and abettor can be 
convicted of any crime, even a greater offense than the principal, provided the con- 
viction is supported by the evidence of the facts and the defendant’s state of mind. 
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Criminal Law: Jury Instructions: Aiding and Abetting. Aiding and abetting 
instructions must instruct the jury that the aider and abettor either personally intended 
that the underlying felony be committed or aided another person whom the aider and 
abettor knew had such an intent. 

Criminal Law: Trial: Jury Instructions: Proof. In a criminal trial, the court in its 
instructions must delineate for the jury each material element the State is required to 
prove beyond a reasonable doubt to convict the defendant of the crime charged. 
Jury Instructions: Appeal and Error. All the jury instructions must be read 
together, and if taken as a whole they correctly state the law, are not misleading, and 
adequately cover the issues supported by the pleadings and the evidence, there is no 
prejudicial error necessitating reversal. 

Jury Instructions; Proof: Appeal and Error. In an appeal based on the claim of an 
erroneous instruction, the appellant has the burden to show that the questioned 
instruction was prejudicial or otherwise adversely affected a substantial right of the 
appellant. 

Criminal Law: Homicide. There must be some causal connection between an 
underlying felony and a homicide to support a conviction for felony murder. 
Evidence: Convictions: Proof. Evidence that another person has been convicted of 
the same crime for which the defendant is on trial is not admissible as proof of the 
guilt of the defendant. The same evidence, however, may be admissible for other 
reasons. 

Jury Instructions: Evidence: Pleas: Convictions: Juries: Witnesses: Case 
Overruled. Under proper instruction, evidence of a guilty plea or a conviction may 
be elicited by the prosecutor on direct examination so that the jury may assess the 
credibility of the witnesses the government asks it to believe. However, even when 
such evidence is admissible, a curative instruction is required. To the extent State v. 
Robertson, 219 Neb. 782, 366 N.W.2d 429 (1985), and State v. Greeno, 230 Neb. 
568, 432 N.W.2d 547 (1988), are in conflict with this proposition, they are overruled. 
Jury Instructions: Appeal and Error. A party who does not request a desired jury 
instruction cannot complain on appeal about incomplete instructions. 

Effectiveness of Counsel: Records: Appeal and Error. Claims of ineffective assis- 
tance of counsel raised for the first time on direct appeal do not require dismissal ipso 
facto; the determining factor is whether the record is sufficient to adequately review 
the question. When the issue has not been raised or ruled on at the trial court level 
and the matter necessitates an evidentiary hearing, an appellate court will not address 
the matter on direct appeal. 

Death Penalty. The death penalty may not be imposed when the defendant did 
not himself kill, attempt to kill, or intend that a killing take place or that lethal 
force be employed. However, major participation in the felony committed, combined 
with reckless indifference to human life, is sufficient to satisfy these culpability 
requirements. 

Constitutional Law: Courts. Any enactment which defines or regulates the juris- 
diction and powers of the courts infringes the Nebraska Constitution if such law is 
not uniform as to all courts of the same grade or class. The term “class,” or “grade,” 
as employed in the Constitution, refers to the different kinds of courts established in 
the state, that is, all justice courts constitute one class or grade with the same juris- 
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diction and the county and district courts, respectively, belong to a separate class or 
grade, possessing uniform jurisdiction and powers. 

Death Penalty. Comparison reviews should include only those cases in which the 
death penalty was imposed. 

Death Penalty: Aggravating and Mitigating Circumstances: Proof. The prosecu- 
tion has the burden of proving beyond a reasonable doubt the existence of any aggra- 
vating circumstances. 

Death Penalty: Aggravating and Mitigating Circumstances. A capital defendant 
has the risk of nonpersuasion as to the existence of mitigating circumstances. 

Trial: Appeal and Error. When the trial court fails to explicitly state the law it fol- 
lowed in its order, an appellate court assumes that the trial court followed the law. 
Homicide: Aggravating and Mitigating Circumstances. Under Neb. Rev. Stat. 
§ 29-2523(1)(h) (Reissue 1995), there is no requirement that a murder must be an 
immediate and direct attempt to disrupt or hinder the enforcement of the laws. 
Aggravating and Mitigating Circumstances. The mitigating circumstance stated in 
Neb. Rev. Stat. § 29-2523(2)(b) (Reissue 1995) contemplates only outside pressures, 
not those created by a defendant’s own acts. 

____. Although the age of the defendant at the time of a crime is a mitigating cir- 
cumstance, the relevant age is that of a person of advanced years, where senility may 
be involved. 

Double Jeopardy: Legislature: Intent: Homicide: Sentences. The underlying 
felony merges into a felony murder conviction and cannot be punished separately, 
barring a clear indication by the Legislature that independent punishments were 
intended. However, vacating the sentence for the underlying felony cures the double 
jeopardy violation. 

Sentences. When a valid sentence has been put into execution, the trial court cannot 
modify, amend, or revise it in any way, either during or after the term or session of 
court at which the sentence was imposed. Any attempt to do so is of no effect, and 
the original sentence remains in force. 

____. When a sentence imposed is unauthorized under law, it is void, and a void sen- 
tence is no sentence. 

Crimina] Law: Statutes: Sentences: Final Orders: Time: Appeal and Error. 
Where a criminal statute is amended by mitigating the punishment, after the com- 
mission of a prohibited act but before final judgment, the punishment is that provided 
by the amendatory act unless the Legislature has specified otherwise. A defendant’s 
sentence and conviction become a final judgment on the date the appellate court 
enters its mandate concerning a defendant’s direct appeal. 

Aggravating and Mitigating Circumstances. Neb. Rev. Stat. § 29-2523(1)(b) 
(Reissue 1995) does not apply when the only crime committed by the defendant is 
the murder to which subsection (1)(b) is to be applied. 

Words and Phrases. “Knowingly” means “willfully” as distinguished from “acci- 
dentally or involuntarily.” In other words, to commit an act knowingly, a defendant 
must be aware of what he is doing. 


Appeal from the District Court for Richardson County: 
RoBERT T. FINN, Judge. Affirmed, and burglary sentence vacated. 
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PER CURIAM. 

Appellant, John L. Lotter, was convicted on three counts of 
first degree murder, three counts of the use of a weapon to com- 
mit a felony, and one count of burglary. Lotter was sentenced to 
death for each murder conviction and to not less than 80 
months’ nor more than 20 years’ imprisonment for each use of 
a weapon conviction and the burglary conviction. In this appeal, 
Lotter contends that he was denied a fair trial because the trial 
court engaged in an ex parte communication, the prosecutor 
committed misconduct, the jury was improperly selected and 
not sequestered, the jury was improperly instructed, defense 
counsel was ineffective, and the death penalty was improperly 
imposed. We conclude that Lotter’s burglary sentence must be 
vacated and that Lotter’s other assignments of error are without 
merit. We affirm the convictions and vacate Lotter’s burglary 
sentence. ; 


I. BACKGROUND 

Teena Brandon moved to Richardson County, Nebraska, 
sometime in November 1993. Brandon, a woman, had been pre- 
senting herself as a man by the name of “Charles Brayman.” 
Brandon became acquainted with Thomas M. Nissen and Lotter 
through a mutual friend and had attended some parties with 
them. Nissen and Lotter later discovered that Brandon was a 
woman. Angry that they had been deceived, on December 25, 
they drove her to a rural area and raped her in Lotter’s car. 


1. NISSEN’S TESTIMONY 
Nissen testified on behalf of the State and gave the following 
account. On Christmas Day 1993, Lotter and Nissen learned 
that Brandon had reported the rape to the police and began dis- 
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cussing ways to silence Brandon. By December 26, they had 
decided to kill her. 

Nissen and Lotter drove to Lincoln, where they had reason to 
believe they would find Brandon. They brought a hatchet and 
some nylon rope, and each brought a change of clothing. 
According to Nissen, they planned to use the hatchet to chop off 
Brandon’s head and hands so that her body would be difficult to 
identify. However, their plan went awry when they were unable 
to locate Brandon. 

Having failed to locate Brandon on December 26, 1993, 
Nissen and Lotter continued to plan Brandon’s murder. On 
December 28, Nissen and Lotter were questioned by Officer 
Keith Hayes of the Falls City Police Department concerning the 
allegations stemming from Brandon’s rape. 

On December 30, 1993, Nissen and Lotter went to the house 
of Lotter’s mother, where Lotter picked up two pairs of gloves. 
They next went to Bill Bennett’s house, where Lotter stole 
Bennett’s .357 handgun. After retrieving the handgun, Nissen 
and Lotter drove to Linda Gutierres’ house to look for Brandon. 
Apparently thinking that Brandon was at the Gutierres resi- 
dence, they put on the gloves and Lotter handed Nissen a knife. 
Lotter had the handgun in his hand as they walked to the door. 

Although Brandon was not at the Gutierres residence, 
Gutierres did tell Nissen and Lotter that Brandon was staying at 
Lisa Lambert’s house near Humboldt, Nebraska. Nissen and 
Lotter then proceeded to Humboldt to kill Brandon. 

At approximately 1 a.m. on December 31, 1993, Nissen and 
Lotter drove Lotter’s car to Lambert’s residence. Nissen drove 
while Lotter gave directions. Along the way, they drove by the 
deputy sheriff’s home, apparently to ascertain whether the 
deputy would be on patrol that night. 

When they reached Lambert’s residence, Nissen drove dew 
a long gravel driveway and parked the car by the side of the 
house. Both were wearing gloves when they got out of the vehi- 
cle. Lotter was armed with Bennett’s handgun and a knife. 

After pounding on the door and getting no response, Lotter 
kicked in the door and they entered Lambert’s home. They 
entered the bedroom, where they encountered Lambert, who 
was lying on a waterbed, and her baby, who was in a crib. 
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Nissen asked Lambert where Brandon was and then noticed 
there was a person under a blanket on the floor at the foot of the 
bed. Removing the blanket, Nissen discovered Brandon, who 
apparently had been trying to hide. Nissen grabbed‘Brandon by 
the arm and stood her up. Lotter then shot Brandon, who fell 
supine on the bed. Brandon continued to twitch after being shot, 
so Nissen proceeded to ensure that she was dead by retrieving 
the knife from Lotter and stabbing Brandon in the abdomen. 

After he stabbed Brandon, Nissen picked up the baby and 
handed the baby to Lambert. As soon as Nissen handed Lambert 
the baby, Lotter raised the pistol and shot Lambert in the stom- 
ach area, but the shot did not kill her. Nissen grabbed the baby 
and put him back in the crib. 

While Lambert was still alive, Nissen asked her if anyone 
else was in the house. Lambert indicated that Phillip DeVine 
was present, so Lotter left the room to find DeVine. 

Lotter returned to the room with DeVine and shot Lambert 
again, this time in the eye. DeVine, who had been pleading for 
his life, was led back to the living room at Nissen’s suggestion. 
Nissen told DeVine to sit down, and DeVine complied by sitting 
on the couch. As soon as DeVine sat down, Lotter shot him twice. 

Lotter then went back to Lambert’s bedroom. The record indi- 
cates Lotter fired two or three more shots to ensure that everyone 
was dead. Nissen then went back to the bedroom and suggested 
that he and Lotter leave. Nissen and Lotter then left the house. 

Nissen drove himself and Lotter back to Falls City. During 
the return trip to Falls City, Lotter threw the knife and a box 
containing the handgun into the Nemaha River. When they 
arrived in Falls City, Nissen and Lotter went to Nissen’s house, 
where Nissen’s wife, Kandi Nissen, and Rhonda McKenzie, 
Lotter’s girl friend, were staying. Nissen washed his hands with 
Clorox because he did not have his gloves on when he stabbed 
Brandon. Nissen and Lotter then informed Kandi Nissen and 
McKenzie that if anyone asked, they were home at 1 a.m. It was 
approximately 3 a.m. at that time. 


2. DISCOVERY OF SCENE 
At approximately 10 a.m. on December 31, 1993, Lisa 
Lambert’s mother, Anna Mae Lambert, stopped by Lambert’s 
house. When she knocked on the front door, she noticed that the 
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inside door was open, which was unusual considering the 
weather. No one responded to her knock, and hearing the baby 
cry, she entered the house. 

Anna Mae Lambert noticed DeVine’s body on the floor in the 
living room, with his back against a couch and his legs under- 
neath a coffee table. She proceeded directly through the living 
room and the dining room into the bedroom. She picked up the 
baby, noticed that her daughter’s body was lying on the bed, and 
called law enforcement. 


3. TRIAL AND NISSEN’S AGREEMENT TO TESTIFY 
By Monday morning, May 15, 1995, after voir dire and prior 
to opening statements, the following exchange occurred outside 
the presence of the jury: 
THE COURT: With regard to [Nissen’s] Motion to 
Quash, I had a conversation last night with [Nissen’s coun- 
sel] and defense counsel .. . . Or prosecution, yes. Excuse 
me. Now, I’m gonna let them explain to you what’s goin’ 
— what the nature of that was, because I think you’re enti- 
tled to know, in view of your Motion [in Limine]. Okay. 
[PROSECUTION]: Uh — we’re negotiating an agree- 
ment that would have him testify in this matter; it’s not 
been finalized. 
THE COURT: It has not been finalized? 
[PROSECUTION]: No. Oh, yeah, that’s right. The — 
and [Nissen’s counsel], I think, agreed to continue his 
Motion to Quash until such time as Nissen would be 
called. I think that’s the extent of it. 
Lotter’s counsel moved for a continuance to take Nissen’s deposi- 
tion and to delay opening statements until it was known whether 
Nissen would testify. The trial court denied the continuance. 
On May 17, 1995, during his direct examination, Nissen tes- 
tified to his understanding of his sentencing agreement. Nissen 
stated: “There won’t be a death sentence hearing.” When asked 
whether he was going to be put to death, Nissen said, “No.” 
Nissen also testified that he signed a document memorializing 
the agreement early Monday morning and that his attorney had 
a copy of the document. He did not mention that two felony 
charges against him were dropped. 
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Nissen’s deposition had been taken on May 16, 1995, but it 
had not been transcribed. Prior to Nissen’s direct examination, 
Lotter’s defense counsel again moved for a continuance until he 
received the deposition transcript. The court denied the contin- 
uance but did provide that defense counsel would not be forced 
to cross-examine Nissen without having a transcript of the 
deposition. The transcript was completed that afternoon, and 
cross-examination was conducted that same day. 

On May 18, 1995, the day after Nissen’s testimony, defense 
counsel informed the trial court that he had requested a copy of 
the document evidencing Nissen’s sentencing agreement from 
the prosecution but was told that he had no right to that docu- 
ment. The judge indicated that he desired that a copy of the doc- 
ument be put in both the Nissen and the Lotter files. The pros- 
ecution responded by stating: “Well, I’m — I’m not gonna file 
it I guess is my position.” Shortly thereafter, the prosecution 
denied having a copy of the document evidencing the agree- 
ment. After further discussion, the prosecution admitted that 
Nebraska State Patrol Investigator Roger Chrans did indeed 
have a copy of the document. For whatever reason, Chrans later 
testified that the copy he said he had on May 18 was the “wrong 
copy.” According to Chrans, the version of the document that 
was eventually filed came from the county attorney. Nonethe- 
less, defense counsel did obtain a copy of the document from 
Nissen’s file sometime on May 18. 

The document evidencing the agreement stated in pertinent 
part: 

1. The State of Nebraska agrees not to pursue the death 
penalty at the sentencing of Marvin Thomas Nissen. The 
State will not present any evidence of any aggravating cir- 
cumstances in connection with Mr. Nissen’s sentencing, 
and the State will not acquiesce to the convening of a three 
judge panel. Prior to the finalizing of any agreement, the 
State will be party to a meeting between attorneys and 
Judge Finn wherein the State will inform the judge of no 
need for the convening of a three judge panel or the prepa- 
ration of a presentencing report that may contain evidence 
of aggravating circumstances. If the judge agrees to do so, 
the State does not object to the parties receiving an assur- 
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ance that Judge Finn would not convene a three judge 
panel and would impose life sentences upon Mr. Nissen. 


3. All other pending charges against Mr. Nissen will be 
dismissed without prejudice and will not be re-filed except 
in the event of non-compliance with this Agreement by 
Mr. Nissen and no new charges will be instituted concern- 
ing the events . . . which occurred on December 24, 1993 
through and including December 31, 1993. 

4. Mr. Nissen will agree to testify against John L. 
Lotter, or any other individual when requested to do so by 
the State in any criminal proceedings .. . . He will give 
complete and truthful testimony and answer all prosecu- 
tion inquiries to the best of his ability and the State agrees 
that no testimony or other information or any information 
directly or indirectly derived from such testimony or other 
information may be used against Mr. Nissen in any crimi- 
nal case except in prosecution for perjury or giving a false 
statement. 


6. Once this agreement has been entered into, Mr. 
Nissen will give a full and complete recitation of the 
events leading to the executions of Teena Brandon, Lisa 
Lambert, and Phillip DeVine. . . . The primary interviewer 
will be Investigator Roger L. Chrans of the Nebraska State 
Patrol. Investigator Chrans will be instructed to immedi- 
ately terminate the interview if in his opinion Mr. Nissen 
is in any way evasive or untruthful in his responses to 
Investigator Chrans’ questions. . . . In the event that the 
interview is terminated for these reasons the aforemen- 
tioned agreement is to be immediately declared null and 
void and the matter will proceed to sentencing. .. . 

7. For the safety of the Defendant and as soon as is prac- 
ticable, the State of Nebraska will assist and make all rea- 
sonable efforts to have Mr. Nissen transferred while await- 
ing sentencing or upon the imposition of sentence imposed 
by the District Court to an institution in another State. 


There was a typed dateline on the document evidencing the 
agreement, indicating that it had been signed on May 15, 1995. 
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After the period following the typed “1995,” the time was hand- 
written as “924 PM,” and the document was initialed “JE.” 

Nissen gave his first interview to Chrans from approximately 
1 to 4:45 a.m. on Monday, May 15, 1995. Chrans conducted a 
second interview that same day beginning at about 6:30 p.m. 
and lasting until approximately 10 p.m. 


II. ASSIGNMENTS OF ERROR 

Lotter’s counsel assigns the following as error: 

1. The prosecutors and trial court participated in ex parte 
communications with the prosecutors and provided essential 
and necessary assurances that the codefendant, Nissen, would 
not be subject to the death penalty if he testified against Lotter, 
in violation of Lotter’s rights under the Nebraska Code of 
Judicial Conduct; the Code of Professional Responsibility; Neb. 
Rev. Stat. § 27-605 (Reissue 1995); Neb. Rev. Stat. § 29-2519 
et seq. (Reissue 1989 & Cum. Supp. 1994); Neb. Rev. Stat. 
§ 29-2261 (Reissue 1995); Neb. Rev. Stat. § 29-2011.02 
(Reissue 1995); Neb. Const. art. I, §§ 3, 11, and 13, art. II, § 1, 
and art. V, §§ 9 and 14; and the Sth, 6th, 8th, and 14th 
Amendments to the U.S. Constitution in one or more of the fol- 
lowing respects: 

1.1. The ex parte communication compromised the impar- 
tiality of the trial court. 

1.2. The ex parte communication and the trial court’s acces- 
sion to Nissen’s sentencing agreement violated the separation of 
powers. 

1.3. The ex parte communication rendered the trial judge an 
advocate for the prosecution. 

1.4. The sentencing agreement contravened §§ 29-2519 et 
seq., 29-2261, and 29-201 1.02. 

1.5. The ex parte communication violated Lotter’s right to 
the assistance of counsel. 

1.6. The ex parte communication violated Lotter’s right to an 
open court. 

1.7. The ex parte communication violated Lotter’s right to 
notice and a hearing. 

2. The prosecutors committed repeated acts of prejudicial 
prosecutorial misconduct, in violation of Lotter’s rights to a fair 
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trial and sentencing under Neb. Rev. Stat. § 29-1912 et seq. 
(Reissue 1995); Neb. Const. art. I, §§ 3, 9, and 11, and art. Il, 
§ 1; and the Sth, 6th, 8th, and 14th Amendments in one or more 
of the following respects: 

2.1. The prosecution misrepresented the “finalization” of 
Nissen’s sentencing agreement on the morning of May 15, 
1995. 

2.2. The prosecution did not disclose the document evidenc- 
ing Nissen’s sentencing agreement until after Nissen had com- 
pleted his testimony. 

2.3. The prosecution failed to correct falsities in Nissen’s 
testimony. 

2.4. The prosecution suggested to witness James Morehead 
that Lotter had said he was in “ ‘trouble.’” 

2.5. The prosecution attempted to elicit information from a 
witness concerning Lotter’s criminal background and his abuse 
of his girl friend, McKenzie. 

2.6. The prosecution attempted to elicit testimony from 
Lotter concerning other witnesses’ credibility. 

2.7. The prosecution made improper comments during clos- 
ing argument. 

2.8. The prosecution violated an order regarding the confi- 
dentiality of certain records. 

2.9. The prosecution committed cumulative misconduct. 

3. The trial court committed plain error when it impaneled a 
jury that knew Nissen had previously been tried and convicted 
of the same murders, in violation of Lotter’s rights under Neb. 
Const. art. I, § 11, and the 6th and 14th Amendments. 

4. The trial court erred in denying the motion to prohibit jury 
dispersal and sequester the jury, in violation of Lotter’s rights 
under Neb. Const. art. I, § 11, and the 6th and 14th Amendments. 

5. The trial court erred in denying the motion to continue 
when the State disclosed before opening statement that it 
“‘might’” have an agreement with Nissen and when the trial 
court denied the motion to continue when the State called 
Nissen to testify. Lotter assigns that these actions violate 
§ 29-1919(2); Lotter’s right to effective assistance of counsel 
during opening statements and at trial under Neb. Const. art. I, 
§§ 3 and 11, and the 6th and 14th Amendments; and his right to 
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a fair and impartial trial under Neb. Const. art. I, §§ 3 and 11, 
and the Sth, 6th, and 14th Amendments. 

6. The trial court erred in overruling hearsay objections to 
testimony regarding Nissen’s “ ‘prior consistent’”’ statements, 
in violation of Lotter’s right to a fair trial under Neb. Const. art. 
I, §§ 3 and 11, and the Sth, 6th, and 14th Amendments. 

7. There was “ ‘plain error’ ” in the trial of this case when evi- 
dence inadmissible under the Nebraska rules of evidence was 
presented to the jury, in violation of Lotter’s rights under Neb. 
Const. art. I, § 11, and the Sth, 6th, and 14th Amendments. 

8. The trial court erred when it failed to properly instruct, in 
violation of Lotter’s rights under Neb. Const. art. I, §§ 3 and 11, 
and the Sth, 6th, 8th, and 14th Amendments, in one or more of 
the following respects: 

8.1. Instruction No. 10 erroneously instructed the jury on aid- 
ing and abetting and failed to require that Lotter have the same 
“ ‘intent’ ” as the principal. 

8.2. Instruction No. 8 was erroneous in one or more of the 
following respects: 

8.2.1. It interwove the elements of premeditated and felony 
murder in a single charge. 

8.2.2. It instructed that intent to commit the felony of tam- 
pering with a witness was an element of felony murder. 

8.2.3. It failed to instruct on the necessary temporal and spa- 
tial relationship between a felony and the act of killing in felony 
murder. 

8.2.4. It was an “ ‘acquit first’ ” step instruction that violated 
the 8th and 14th Amendments and the decision in Beck v. 
Alabama, 447 U.S. 625, 100 S. Ct. 2382, 65 L. Ed. 2d 392 
(1980). 

8.3 The trial court failed to give a curative instruction on the 
use of Nissen’s prior conviction. 

9. The court-appointed counsel failed to object to certain 
inadmissible evidence, failed to make proper objections, and 
failed to preserve issues for appeal, in violation of Lotter’s 
rights under Neb. Const. art. I, §§ 3, 11, and 12, and the 6th, 8th, 
and 14th Amendments. 

10. The death sentences and sentences of imprisonment vio- 
lated Lotter’s rights under § 29-2519 et seq.; Neb. Const. art. II, 
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§ 1, and art. I, §§ 1, 3, 6, 9, 11, and 13, and the Sth, 6th, 8th, and 
14th Amendments in one or more of the following respects: 

10.1. The jury was not unanimous as to the theory of guilt 
and did not find an “ ‘intent to kill’ ” as required by Neb. Const. 
art. I, §§ 1, 3, 6, 9, and 11, and the 5th, 6th, 8th, and 14th 
Amendments. 

10.2. The agreement that Nissen would receive a life sen- 
tence for his testimony violated §§ 27-605 and 29-2519 et seq.; 
separation of powers under Neb. Const. art. II, § 1; due process 
and equal protection of the law under Neb. Const. art. I, §§ 1, 3, 
9, and 11, and the Sth and 14th Amendments; and the right to be 
free from arbitrary and capricious infliction of cruel and 
unusual punishment under Neb. Const. art. I, § 9, and the 8th 
and 14th Amendments. 

10.3. The Nebraska death penalty statutes, § 29-2519 et seq., 
are unconstitutional in one or more of the following respects: 

10.3.1. The death penalty statutes, § 29-2519 et seq., are 
unconstitutionally vague and overbroad, in violation of due pro- 
cess and equal protection under Neb. Const. art. I, §§ 3 and 11, 
and the Sth, 6th, 8th, and 14th Amendments. 

10.3.2. The death penalty statutes, § 29-2519 et seq., inflict 
arbitrary, cruel, and unusual punishment, in violation of Neb. 
Const. art. I, § 9, and the 8th and 14th Amendments. 

10.3.3. Section 29-2521 is standardless regarding how the 
sentencing panel is to perform the sentencing function, in viola- 
tion of Neb. Const. art. I, § 9, and the 8th and 14th Amendments. 

10.4. The failure of the Nebraska district courts and the 
Nebraska Supreme Court to follow the express statutory 
requirements regarding procedures for conducting a compara- 
tive analysis violated Lotter’s rights in one or more of the fol- 
lowing respects: 

10.4.1. The Nebraska Supreme Court’s limiting interpreta- 
tion of comparative review required by §§ 29-2521.02 and 
29-2521.03 violates the separation of powers under Neb. Const. 
art. II, § 1, and the 8th and 14th Amendments. 

10.4.2. The failure of Nebraska county attorneys and court 
personnel to follow the statutory mandate of §§ 29-2521.04 and 
29-2524.02 violates Neb. Const. art. I, §§ 3 and 9, and the Sth, 
8th, and 14th Amendments. 
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10.4.3. The established practice of allowing county attorneys 
to engage in unfettered bargaining on the sentence to be 
imposed in first degree murder convictions following either a 
plea or trial violates Neb. Const. art. II, § 1, and art. I, §§ 3, 9, 
and 11, and the Sth, 8th, and 14th Amendments. 

10.5. The death sentences imposed on Lotter were illegal and 
unconstitutional in one or more of the following respects: 

10.5.1. The sentencing panel interpreted and applied 
§§ 29-2522 and 29-2521 regarding the burden of proof on 
aggravating factors and the risk of nonproduction and risk of 
nonpersuasion regarding mitigating circumstances and acted 
without standards with which to determine if a sentence of 
death was disproportionate considering the crime and the 
defendant, in violation of Neb. Const. art. I, §§ 3 and 9, and the 
Sth, 8th, and 14th Amendments. 

10.5.2. The finding of the second prong of the aggravating 
circumstance defined by § 29-2523(1)(b), “ ‘apparent effort to 
conceal crime/identity,’”’ was made pursuant to an unconstitu- 
tionally vague and imprecise standard under the 8th and 14th 
Amendments. 

10.5.3. The finding of the second prong of the aggravating 
circumstance defined by § 29-2523(1)(h), “ ‘disrupt or hinder 
the lawful exercise of enforcement of the laws,’ ” was made pur- 
suant to an unconstitutionally vague and imprecise standard 
under the 8th and 14th Amendments. 

10.5.4. The sentencing panel failed to make findings regarding 
the existence of the mitigating factor defined by § 29-2523(2)(b), 
“unusual pressures or influences/domination of another per- 
son,” pursuant to an incorrect interpretation and application of 
an unconstitutional standard in violation of the 8th and 14th 
Amendments. 

10.5.5. The sentencing panel failed to make findings regarding 
the existence of the mitigating factor defined by § 29-2523(2)(c), 
“extreme mental/emotional disturbance,’ ” pursuant to an incor- 
rect interpretation and application of an unconstitutional stan- 
dard, in violation of the 8th and 14th Amendments. 

10.5.6. The sentencing panel failed to make full and com- 
plete findings regarding the existence of the mitigating factor 
defined by § 29-2523(2)(g), “ ‘capacity to conform his conduct 
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... was impaired. . .’” pursuant to an incorrect interpretation 
and application of an unconstitutional standard, in violation of 
the 8th and 14th Amendments. 

10.5.7. The sentencing panel failed to find the mitigating cir- 
cumstance defined by § 29-2523(2)(d), “‘age of defendant,’ ” 
pursuant to an inaccurate application and interpretation of 
Nebraska law and shifted the burden to Lotter to prove why he 
should receive the benefit of this circumstance without prior 
notice to Lotter of the standard that would be applied, in viola- 
tion of the 8th and 14th Amendments. 

10.5.8. The sentencing panel failed to correctly perform the 
comparative analysis required by the Nebraska death penalty 
statutes, § 29-2519 et seq., in violation of the 8th and 14th 
Amendments. 

10.6. The trial court was without jurisdiction when it 
imposed the prison sentences on February 29, 1996, and the 
sentences imposed violated the Double Jeopardy Clause of Neb. 
Const. art. I, §§ 3 and 12, and the 5th and 14th Amendments. 

10.7. The Nebraska Supreme Court practice of interpreting 
death penalty statutes for the first time on appeal, making factual 
findings, and engaging in “‘reweighing’” denies meaningful 
appellate review, denies proper notice of the nature of the pro- 
ceedings and standards that will be applied, denies an opportu- 
nity to be heard, and denies the right to effective representation 
of counsel, in violation of Neb. Const. art. V, §§ 1 and 9, and art. 
I, §§ 3, 9, and 23, and the Sth, 6th, 8th, and 14th Amendments. 

10.8. The sentences of death are excessive. 

In his pro se brief, Lotter assigns the following as error: 

11. The trial court erred in denying Lotter’s motion to quash 
the amended information, in violation of Neb. Const. art. I, 
§ 10, and the 6th and 14th Amendments in one or more of the 
following respects: 

11.1. The amended information improperly joined premedi- 
tated murder and felony murder in a single count that did not 
require the jury to unanimously agree on the facts supporting 
either premeditated murder or felony murder. 

11.2. The amended information charged Lotter with three 
counts of the offense of felony murder under Neb. Rev. Stat. 
§ 28-303(2) (Reissue 1995) and failed to allege an intent to kill. 
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12. Lotter was deprived of a fair trial due to prosecutorial 
improprieties during opening and closing arguments. 

After oral argument, Lotter’s counsel filed a motion asserting: 

13. The amendments to § 29-2523, made by 1998 Neb. Laws, 
L.B. 422, which took effect on July 15, 1998, mitigate Lotter’s 
punishment, and thus, Lotter must be resentenced. 


I. ANALYSIS 


1. NISSEN’S SENTENCING AGREEMENT 

Lotter asserts that the prosecution and the trial court erro- 
neously engaged in an ex parte communication to obtain assur- 
ances from the court that Nissen would receive a life sentence 
if he testified against Lotter. He argues that this ex parte com- 
munication compromised the impartiality of the trial court; vio- 
lated the separation of powers; rendered the judge an advocate 
for the prosecution; contravened Nebraska statutory law regard- 
ing sentencing requirements, use immunity, and out-of-state 
transfer; violated Lotter’s right to the assistance of counsel; vio- 
lated Lotter’s right to an open court; and violated Lotter’s right 
to notice and a hearing. The State argues that Lotter has no 
standing to assert his claims and that the communication at 
issue was not ex parte. 

As a threshold matter, we address whether the communica- 
tion concerning Nissen’s sentencing agreement was ex parte. 
Although this court has not previously defined ex parte com- 
munications, Canon 3 of the Nebraska Code of Judicial 
Conduct provides useful guidance. See State ex rel. Grape v. 
Zach, 247 Neb. 29, 524 N.W.2d 788 (1994). Canon 3B(7) states 
that “[a] judge shall not initiate, permit or consider ex parte 
communications or consider other communications made to the 
judge outside the presence of the parties concerning a pending 
or impending proceeding . . . .” (Emphasis supplied.) The com- 
mentary states that “[t]he proscription against communications 
concerning a proceeding includes communications from 
lawyers, law teachers and other persons who are not partici- 
pants in the proceeding . . . .” Thus, the canon indicates that an 
ex parte communication occurs when a judge communicates 
with any person concerning a pending or impending proceeding 
without notice to an adverse party. See, D’Acquisto v. 
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Washington, 640 F. Supp. 594 (N.D. Ill. 1986); Borough of 
Kennett Square v. Lal, 164 Pa. Commw. 654, 643 A.2d 1172 
(1994), appeal denied 540 Pa. 586, 655 A.2d 517 (1994). In the 
instant case, the communication concerning the sentencing 
agreement did indeed concern Lotter’s trial, which was pending 
before the trial court, and neither Lotter nor his counsel was 
present. 

The State argues that the communication was not ex parte, 
because it concerned Nissen’s sentencing, not Lotter’s trial, and 
Lotter was not a party to the State’s proceeding against Nissen. 
Had the agreement at issue been a plea bargain, we would agree 
with the State. Nissen would have been granted sentence con- 
cessions for pleading guilty, thus receiving a benefit for the 
relinquishment of a right at issue in Nissen’s case. The plea 
agreement would have been primarily concerned with the reso- 
lution of Nissen’s case and only incidentally concerned with 
Lotter’s, negating any assertion that such communication was 
ex parte. 

In the instant case, the benefit Nissen received was in no way 
conditioned upon his giving up any right in the State’s case 
against him. He had already been found guilty by a jury. See 
State v. Nissen, 252 Neb. 51, 560 N.W.2d 157 (1997). The 
agreement was an inducement to secure Nissen’s testimony at 
Lotter’s trial, which testimony was presumably subject to use 
immunity in Nissen’s case. Nissen’s interests were not adverse 
to those of the State. Rather, the prosecution sought the judge’s 
approval on behalf of Nissen. Lotter was the only party whose 
interests were adverse to those of the State, and neither Lotter 
nor his counsel had received notice of the communication con- 
cerning the agreement. Because the sole purpose of the com- 
munication at issue was to secure testimony at Lotter’s trial, we 
conclude that the communication was ex parte. 


1.1. Trial Judge’s Impartiality 
Having determined that the communication at issue was ex 
parte, we must address Lotter’s contention that it tainted the 
impartiality of the trial court. In State v. Barker, 227 Neb. 842, 
420 N.W.2d 695 (1988), we held that a judge who initiates, 
invites, or considers an ex parte communication concerning a 
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pending or impending proceeding before the judge must recuse 
himself or herself from the proceedings when a litigant requests 
such recusal. Moreover, we held that the judge must recuse 
himself or herself regardless of whether any prejudice is shown. 
Id. A litigant need not show that the trial judge was actually 
biased by the ex parte communication, because in order to do 
so, the litigant would have to question the judge, which would 
render the judge a witness at trial, in violation of § 27-605. 
Accordingly, a litigant need show only that a judge initiated, 
invited, or considered an ex parte communication to require the 
judge’s recusal. 

However, we note that not all ex parte communications sub- 
ject a judge to recusal. Rather, a trial judge must recuse himself 
or herself only when the ex parte communication poses a threat 
to the judge’s impartiality. See, State v. Jacob, 253 Neb. 950, 
574 N.W.2d 117 (1998) (discussing ex parte communications 
between judge and jury); State ex rel. Grape v. Zach, 247 Neb. 
29, 524 N.W.2d 788 (1994) (indicating that Canon 3B(7) of 
Nebraska Code of Judicial Conduct applies); State v. Red 
Kettle, 239 Neb. 317, 476 N.W.2d 220 (1991) (holding that 
defendant cannot complain about ex parte communication 
between defendant and judge). Although it appears that the ex 
parte communication at issue in the instant case might have 
posed a threat to the trial judge’s impartiality, see Bell v. State, 
655 N.E.2d 129 (Ind. App. 1995), we need not determine 
whether the trial judge should have recused himself, since 
Lotter did not request the judge’s recusal, see State v. Jenson, 
232 Neb. 403, 440 N.W.2d 686 (1989). “One cannot know of 
improper judicial conduct, gamble on a favorable result by 
remaining silent as to that conduct, and then complain that he or 
she guessed wrong and does not like the outcome.” Jd. at 405, 
440 N.W.2d at 688. 


1.2. Separation of Powers 
Lotter next asserts that Nissen’s sentencing agreement vio- 
lated the separation of powers. Article II, § 1, of the Nebraska 
Constitution expressly provides that “[t]he powers of the gov- 
ernment of this state are divided into three distinct departments, 
the legislative, executive and judicial, and no person or collec- 
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tion of persons being one of these departments, shall exercise 
any power properly belonging to either of the others, except as 
hereinafter expressly directed or permitted.” 

“While the prosecutor may participate in the sentencing pro- 
ceedings ... the prosecutor may not control or decide what the 
punishment shall be.” State v. Dykes, 163 Ariz. 581, 584, 789 
P.2d 1082, 1085 (Ariz. App. 1990). The discretion to determine 
the appropriate sentence is vested in the judiciary. See, State v. 
Lee, 237 Neb. 724, 467 N.W.2d 661 (1991); State v. Evans, 194 
Neb. 559, 234 N.W.2d 199 (1975). In the exercise of that dis- 
cretion, it is proper for a trial court to grant sentence conces- 
sions to defendants who plead guilty when the interest of the 
public in the effective administration of criminal justice would 
be served. State v. Black Bear, 187 Neb. 670, 193 N.W.2d 563 
(1972). Such concessions should originate with the parties; trial 
courts may not bargain with defendants regarding their sen- 
tences without impinging upon the trial courts’ discretion. State 
v. Evans, supra. Moreover, trial courts should not participate in 
plea negotiations leading to sentence concessions. /d., citing the 
ABA Standards Relating to Pleas of Guilty. But see State v. 
Minshall, 227 Neb. 210, 416 N.W.2d 585 (1987) (holding that 
this court has not adopted ABA standards for criminal justice 
and is not bound by those standards). 

In the instant case, the trial court did indeed participate in the 
negotiations at issue. A trial court’s indication of sentence nec- 
essarily constitutes participation in sentencing negotiations 
because the “judge’s response . . . becomes the essential ele- 
ment in the ensuing discussions.” United States v. Werker, 535 
F.2d 198, 203 (2d Cir. 1976), cert. denied, Santos-Figueroa v. 
United States, 429 U.S. 926, 97 S. Ct. 330, 50 L. Ed. 2d 296. 
Accord U.S. v. Daigle, 63 F.3d 346 (Sth Cir. 1995). However, in 
State v. Evans, supra, we stated that the trial court may indicate 
whether it will concur in an agreement granting sentence con- 
cessions that is proposed by the parties. Although such an indi- 
cation constitutes participation by the trial court, this court has 
held that a trial court’s participation does not render a plea 
invalid per se. State v. Ditter, 232 Neb. 600, 441 N.W.2d 622 
(1989) (upholding trial court’s indication that it would impose 
life sentence for first degree murder if defendant pled guilty). 
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We add that an indication of the sentence a trial court will 
impose does not bind the trial court. State v. Evans, supra. 
Regardless of whether the trial court gave Nissen “assurances” 
or even a “guarantee” of what sentence the court would impose, 
the trial court’s sentencing indication was, in legal terms, an 
indication and nothing more. See State v. Griger, 190 Neb. 405, 
208 N.W.2d 672 (1973) (stating that if trial courts were bound 
by plea agreements, then judicial authority would be transferred 
to prosecution). A trial court that is not bound has not ceded its 
authority and, thus, has not violated the doctrine of separation 
of powers. 


1.3. Judge as Advocate 

Lotter’s next line of argument asserts that the trial court 
became an advocate against Lotter by securing Nissen’s testi- 
mony. In U.S. v. Giraldo, 822 F.2d 205 (2d Cir. 1987), cert. 
denied 484 U.S. 969, 108 S. Ct. 466, 98 L. Ed. 2d 405, the trial 
court threatened to impose a lengthy sentence on a codefendant 
and to hold him in contempt if he did not testify at the defend- 
ant’s trial. On appeal, the defendant argued that the trial court 
had unfairly assisted the prosecution in obtaining evidence and 
that it is improper for a trial court to use coercion to “induce a 
recalcitrant witness to testify against a defendant in a criminal 
trial.” Jd. at 209. In response to this contention, the court stated 
that it “borders on the frivolous. The court and the jury are enti- 
tled to know the relevant evidence possessed by any witness . . 
. .” Id. Even though the appellate court agreed with the defend- 
ant that the coercive measures used by the trial court to obtain 
the codefendant’s testimony exceeded the bounds of propriety, 
the appellate court concluded that such coercion did not render 
the defendant’s trial unfair. “[T]hough [the defendant] plainly 
was disadvantaged by having [the codefendant] testify against 
him, he obviously had no privilege to have [the codefendant’s] 
testimony withheld, and . . . suffered no prejudice in the eyes of 
the law.” Id. at 211. 

In Carey v. State, 43 Md. App. 246, 405 A.2d 293 (1979), 
cert. denied 445 U.S. 967, 100 S. Ct. 1660, 64 L. Ed. 2d 244 
(1980), the defendant argued that the judge actively assisted the 
State in his prosecution by acceding to “the State’s suggestion 
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to grant a defendant in another case a new trial and accept a plea 
of nolo contendere whereby that defendant received a sus- 
pended sentence for obstruction of justice (rather than perjury) 
so he would be available to testify for the State in the on-going 
investigation,” which investigation included the defendant. 43 
Md. App. at 249-50, 405 A.2d at 296. The court rejected that 
argument, stating that even when a judge thinks his actions will 
be helpful in ferreting out the truth, such action cannot be 
equated with judicial bias likely to prevent a fair trial. Agreeing 
to sentence concessions to secure a criminal defendant’s testi- 
mony at a codefendant’s trial is a legitimate prosecutorial func- 
tion. United States v. Escobar Noble, 653 F.2d 34 (Ist Cir. 
1981). Likewise, the trial court’s agreement to a sentencing 
concession that is otherwise legitimate is a legitimate judicial 
function. See State v. Black Bear, 187 Neb. 670, 193 N.W.2d 
563 (1972). The trial court’s dispatch of a legitimate judicial 
function does not indicate that the trial court is unfairly assist- 
ing the prosecution in its role. 


1.4, Legality of Agreement 

Lotter contends that Nissen’s sentencing agreement violated 
several statutes: § 29-2519 et seq., dealing with special proce- 
dures in cases of homicide; § 29-2261, dealing with presentence 
investigations; § 29-2011.02, dealing with use immunity; and 
Neb. Rev. Stat. § 29-1004 (Reissue 1995), dealing with out-of- 
state transfers. We do not address the merits, however, since 
Lotter does not have standing to assert the illegality of Nissen’s 
sentencing agreement. See, U.S. v. Ivy, 83 F.3d 1266 (10th Cir. 
1996), cert. denied 519 U.S. 901, 117 S. Ct. 253, 136 L. Ed. 2d 
180; State v. Baker, 270 N.J. Super. 55, 636 A.2d 553 (1994), 
aff’d 138 N.J. 89, 648 A.2d 1127; Com. v. Wallace, 522 Pa. 297, 
561 A.2d 719 (1989). 

“Standing” means that a person has a sufficient legally pro- 
tectable interest which may be affected in a justiciable contro- 
versy, entitling that person to judicial resolution of the contro- 
versy. State v. Stott, 243 Neb. 967, 503 N.W.2d 822 (1993). In 
the instant case, Lotter does not explain what protectable inter- 
est he had in the merits of Nissen’s sentencing. In State v. Baker, 
supra, the court addressed whether the defendant’s due process 


STATE v. LOTTER 479 
Cite as 255 Neb. 456 : 


rights were violated when the “prosecutor premised, and the 
court accepted, a plea bargain with [a] codefendant . . . requir- 
ing [the codefendant] to testify against defendant in exchange 
for an illegally short sentence.” State v. Baker, 270 N.J. Super. 
at 69, 636 A.2d at 560. The court stated: 
[I]t does not follow that a plea bargain involving an illegal 
sentence denies due process of law to a defendant against 
whom the person receiving the benefit of the bargain gives 
testimony. There is always a danger that an accused who is 
offered a plea bargain under which he will receive a 
reduced sentence in exchange for his testifying against 
another person will give false testimony. . . . However, the 
risk of encouraging perjured testimony is substantially the 
same regardless of whether a plea offer involves a lenient 
legal sentence or a lenient illegal sentence. 


Thus, while the jury was not made aware that [the code- 
fendant’s sentence was illegal], it undoubtedly understood 
that he had received a reduced sentence in exchange for 
agreeing to testify against defendant. 

Id. at 70-71, 636 A.2d at 561. Accordingly, the court held that 
the defendant’s due process rights were not violated. 

In the absence of the violation of a legally protectable inter- 
est inuring to Lotter, there is no justiciable controversy. In U.S. 
v. Ivy, supra, the court addressed this issue and held that certain 
defendants did not have standing to challenge certain codefen- 
dants’ guilty pleas. The court stated: 

{I]n order to accept their position, we would be required to 
hold that in every case in which some defendants choose 
to plead guilty while others choose to stand trial, a very 
common situation indeed, those who go to trial have 
standing to challenge the validity of their codefendants’ 
plea agreements and the factual bases of their guilty pleas. 
Such challenges would require the government to prove 
the factual representations made in the plea agreements 
and during the plea colloquies of any codefendants from 
whom it planned to elicit testimony. It would also force the 
district court and the court of appeals to entertain what 
would essentially be a collateral attack on a guilty plea by 
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those who chose to stand trial, whether or not the party 
who pled guilty has any desire to challenge his conviction. 
We are unwilling to impose such burdens on the govern- 
ment and the courts or to so completely pervert the exist- 
ing procedures. 

83 F.3d at 1282-83. This assignment of error is without merit. 


1.5. Right to Assistance of Counsel 

Lotter also argues that the ex parte communication denied 
him his Sixth Amendment right to counsel. The Sixth 
Amendment to the U.S. Constitution guarantees that “[iJn all 
criminal prosecutions, the accused shall enjoy the right . . . to 
have the Assistance of Counsel for his defence.” A criminal 
defendant’s Sixth Amendment right to the assistance of counsel 
attaches only after the initiation of adversary judicial criminal 
proceedings—whether by way of formal charge, preliminary 
hearing, indictment, information, or arraignment. State v. 
Robinson, 233 Neb. 729, 448 N.W.2d 386 (1989). Once the 
right has attached, the accused is entitled to counsel at every 
critical stage of the proceeding. United States v. Wade, 388 U.S. 
218, 87 S. Ct. 1926, 18 L. Ed. 2d 1149 (1967); State v. Moore, 
203 Neb. 94, 277 N.W.2d 554 (1979). 

There is no dispute that the ex parte communication in the 
instant case occurred after adversarial judicial proceedings had 
been instituted against Lotter. That being so, we need determine 
only whether the ex parte communication pertained to a critical 
stage of Lotter’s prosecution. “[I]n addition to counsel’s pres- 
ence at trial, the accused is guaranteed that he need not stand 
alone against the State at any stage of the prosecution, formal or 
informal, in court or out, where counsel’s absence might dero- 
gate from the accused’s right to a fair trial.” United States v. 
Wade, 388 U.S. at 226. Thus, to determine whether a proceed- 
ing is critical within the meaning of the Sixth Amendment right 
to counsel, we must examine “the event in order to determine 
whether the accused required aid in coping with legal problems 
or assistance in meeting his adversary.” United States v. Ash, 
413 U.S. 300, 313, 93 S. Ct. 2568, 37 L. Ed. 2d 619 (1973). In 
other words, when counsel’s presence will not assist the 
accused in protecting his or her rights, that stage of the prose- 
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cution is not critical. United States v. Wade, supra, citing 
Schmerber v. California, 384 U.S. 757, 86 S. Ct. 1826, 16 L. 
Ed. 2d 908 (1966). 

Lotter relies on Yohn v. Love, 76 F.3d 508 (3d Cir. 1996), 
wherein the court held that an ex parte communication between 
the trial court, the prosecutor, and the state supreme court chief 
justice violated the defendant’s Sixth Amendment right to the 
assistance of counsel. The prosecutor had earlier called the 
chief justice to complain about an evidentiary ruling made by 
the trial judge, and the chief justice had returned the call. The 
ex parte communication was conducted by telephone and 
occurred in the trial judge’s chambers during trial. Defense 
counsel was not allowed to participate in the communication 
because there were not enough telephones. Once the trial judge 
and the prosecutor finished talking with the chief justice, the 
trial judge told both parties that he was going to overrule his 
previous evidentiary ruling. 

In determining that the ex parte communication violated the 
defendant’s right to counsel, the court announced the following 
test: “‘‘“Critical stages” are those links in the prosecutorial 
chain of events in which the potential for incrimination inheres 
or at which the opportunity for effective defense must be seized 
or foregone.’ ” Id. at 522, quoting United States ex rel. Reed v. 
Anderson, 461 F.2d 739 (3d Cir. 1972). In applying this test, the 
court noted that the only way defense counsel could have 
“effectively defended [the defendant’s] position was to be able 
to participate contemporaneously in the telephone conversation 
with the Chief Justice.” Id. Because defense counsel was not 
allowed to participate and argue the defendant’s position, the 
trial judge changed his ruling, and therefore, the opportunity for 
an effective defense was forgone. 

In United States v. Wade, 388 U.S. 218, 87 S. Ct. 1926, 18 L. 
Ed. 2d 1149 (1967), the Court stated that certain pretrial proce- 
dures, such as the scientific analysis of fingerprints, blood sam- 
ples, clothing, and hair, may not be critical stages of a prosecu- 
tion, since “the accused has the opportunity for a meaningful 
confrontation of the Government’s case at trial through the ordi- 
nary processes of cross-examination of the Government’s 
expert witnesses and the presentation of the evidence of his own 
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experts.” 388 U.S. at 227-28. See, also, State v. Wilbur, 186 
Neb. 306, 182 N.W.2d 906 (1971) (holding that autopsy is med- 
ical procedure and that such procedure is not critical stage of 
proceedings). In other words, even though certain identification 
procedures may be critical to a defendant’s guilt or innocence, 
they are not “critical” within the meaning of the Sixth 
Amendment. See United States v. Ash, 413 U.S. at 316 (stating 
that analysis in United States v. Wade, supra, “merely carries. 
one to the point where one must establish that the trial itself can 
provide no substitute for counsel if a pretrial confrontation is 
conducted in the absence of counsel”). 

The above cases demonstrate that the ex parte communica- 
tion in the instant case was not a “critical stage” of the pro- 
ceedings against Lotter. Unlike the communication in Yohn v. 
Love, supra, the communication in the instant case did not leave 
Lotter without an effective defense. As we have already deter- 
mined, Lotter had no standing to raise any legal issues concern- 
ing Nissen’s sentencing agreement. The danger presented by the 
communication was the potential for bias the trial judge created 
or evidenced by its ex parte nature. Indeed, had the trial judge 
not been directly involved in the negotiation of the agreement, 
neither Lotter nor his counsel would have had any right to be 
present. See State v. Gray, 347 N.C. 143, 491 S.E.2d 538 
(1997), cert. denied__ U.S. ___, 118 S. Ct. 1323, 140 L. Ed. 
2d 486 (1998). Although defense counsel’s presence could have 
effectively ensured the trial court was not biased by the com- 
munication, the opportunity for effective defense was not for- 
gone. Just as the Wade Court indicated that the absence of 
defense counsel at scientific testing can be effectively remedied 
by cross-examination at trial, any dangers presented by the 
absence of counsel in the instant case could have been effec- 
tively remedied by requesting the recusal of the trial judge. This 
assignment of error is without merit. 


1.6. Right to Open Court 
Lotter also asserts that the ex parte communication should 
have been preserved on the record pursuant to article I, § 13, of 
the Nebraska Constitution, which provides that “[aJll courts 
shall be open, and every person . . . shall have a remedy by due 
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course of law, and justice administered.” However, as we stated 

in Pullen v. Novak, 169 Neb. 211, 215-16, 99 N.W.2d 16, 21 

(1959): 

“Aricle I, § 13, of the Constitution of the State of Nebraska 

does not create any new rights but is merely a declaration 

of a general fundamental principle. It is a primary duty of 

the courts to safeguard this declaration of right and rem- 

edy but, where no right of action is given or remedy exists 

under either the common law or some statute, this consti- 
tutional provision creates none.” 

The remedy for failure to preserve ex parte communications is 

recusal of the trial judge, which was waived in the instant case. 


1.7. Right to Notice and Hearing 
Once again, the appropriate remedy was recusal. 


2. PROSECUTORIAL MISCONDUCT 

Lotter asserts that the prosecutors committed repeated acts of 
prosecutorial misconduct, including the misrepresentation that 
Nissen’s sentencing agreement was not “ ‘finalized,’ ” brief for 
appellant at 55, on the morning of May 15, 1995; the failure to 
disclose the Nissen document until after Nissen had completed 
his testimony; the failure to correct falsities in Nissen’s testi- 
mony; the suggestion to witness Morehead that Lotter had said 
he was in “‘trouble,’” brief for appellant at 70; the attempt to 
elicit information from a witness concerning Lotter’s criminal 
background and his abuse of his girl friend, McKenzie; the 
attempt to elicit testimony from a witness concerning another 
witness’ credibility; the improper comments during closing 
arguments; the violation of the order regarding the confidential- 
ity of certain records; and cumulative misconduct. 


2.1. Finalization of Agreement 

Lotter argues that the prosecutor committed misconduct by 
misrepresenting the time at which the agreement was actually 
finalized. According to Lotter, the agreement was actually 
“finalized” early Monday morning, rather than Monday evening 
as indicated by the prosecutor. Lotter asserts that had he known 
the agreement was finalized prior to opening statements, his 
opening statement would have been substantially more effec- 
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tive. Accordingly, he argues that the prosecution’s misrepresen- 
tation to the court and his defense counsel as to the time the 
agreement was finalized amounted to prosecutorial misconduct. 
Relying on DeMarco v. United States, 415 U.S. 449, 94 S. Ct. 
1185, 39 L. Ed 2d 501 (1974), Lotter asserts that the instant 
case should be remanded for an evidentiary hearing to make a 
factual determination concerning the alleged misrepresentation. 

In DeMarco, a prosecution witness that had been indicted 
along with the defendant testified at the defendant’s trial and 
stated that the prosecution had made no promises to him with 
respect to the disposition of his case. The defendant was con- 
victed, and he appealed. Meanwhile, the witness/co-indictee 
pled guilty to a lesser charge, and at his sentencing hearing, the 
prosecution made certain statements that apparently indicated 
that the promise had been made prior to the witness/co- 
indictee’s testimony. Although the defendant did not present the 
matter to the district court, raising it for the first time on appeal, 
the U.S. Court of Appeals addressed the issue and determined 
that the promises had not been made to the witness/co-indictee 
prior to his testifying. 

The U.S. Supreme Court noted that had the promise been 
made prior to the witness/co-indictee’s testimony, the defend- 
ant’s case would have to be reversed. The Court also noted that 
it was clear that some type of plea bargain had occurred, the 
question being whether it was made after or before the defend- 
ant’s trial. Because the factual issue was dispositive of the case, 
the Court granted certiorari, vacated the judgment of the U.S. 
Court of Appeals, and remanded the case with instructions to 
remand to the district court for further proceedings consistent 
with the Court’s opinion. 

The DeMarco Court held that when a factual issue arises 
after trial that would be dispositive of the case, the factual issue 
cannot be determined on appeal, but, rather, the case must be 
remanded for a determination in the trial court. Thus, as a 
threshold matter, we must determine whether there is a genuine 
factual issue as to when the agreement was finalized. 

Our review of the record indicates that the agreement may 
have been “finalized” early on the morning of May 15, 1995, 
and not that evening as suggested by the prosecution. First, the 
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agreement provided that Nissen would speak with Chrans 
“[o]nce this agreement has been entered into,” and Nissen spoke 
with Chrans between 1 and 4:45 a.m. on Monday. Why would 
Nissen speak to Chrans if the agreement had not been finalized? 

Second, Nissen testified that he signed the agreement early 
Monday morning. Considering that the agreement would be 
rendered null and void if Nissen’s testimony was perjured, what 
incentive would Nissen have to lie about when the agreement 
was signed? 

Third, the time written on the agreement is less than con- 
vincing. The following is typed at the bottom of the agreement: 
“Dated this day of May, 1995.” The date is written in as 
the “15th.” After the period following “1995,” the following is 
handwritten: “924 PM” and the initials “JE.” If the time had 
been on the original agreement, why did the typed language not 
read as follows: “Dated this day of May, 1995, at_—.”? 
Signed initials usually indicate that a document has been 
altered. 

Fourth, on May 15, 1995, at trial, when the prosecutor stated 
that the agreement was not finalized, the judge responded by 
asking, “It has not been finalized?” The prosecutor then noted 
that Nissen’s counsel had “agreed to continue his Motion to 
Quash until such time as Nissen could be called.” 

Finally, when Lotter’s counsel asked for a copy of the agree- 
ment on May 18, 1995, after Nissen testified, the prosecution 
denied having a copy of the agreement and when pressed, 
admitted that Chrans had a copy. Chrans later testified that the 
copy he had that day was the “wrong copy” and that a different 
copy had been filed by the prosecutor. 

The facts indicate and it is reasonable to conclude that the 
sentencing agreement was signed early Monday morning. 
Because the prosecutor stated that the agreement was not final- 
ized at that time, there is a genuine factual issue as to when the 
agreement was actually “finalized.” 

However, even assuming that the resolution of this factual 
issue would be dispositive of the instant case, we nonetheless 
conclude that a remand is not required. The instant case is 
unlike DeMarco v. United States, 415 U.S. 449, 94S. Ct. 1185, 
39 L. Ed. 2d 501 (1974), where the factual issue did not appear 
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until after the defendant’s trial had concluded. All of the facts 
which indicate there is a genuine issue concerning the finaliza- 
tion of Nissen’s sentencing agreement arose before Lotter’s trial 
was completed. Had Lotter thought there was a factual issue 
that was dispositive of his case, he could have raised that issue 
at trial as soon as the underlying facts were known to him. 
When an issue has not been raised or ruled on at the trial level 
and the matter necessitates an evidentiary hearing, an appellate 
court will not address the matter on direct appeal. State v. Cody, 
248 Neb. 683, 539 N.W.2d 18 (1995). Because Lotter could 
have raised this issue at trial and had an evidentiary hearing at 
that time, he is not entitled to a remand. 


2.2. Disclosure of Agreement 

First thing in the morning on May 18, 1995, the day after 
Nissen testified, defense counsel informed the court that he had 
asked for a copy of Nissen’s sentencing agreement and that the 
special prosecutor would not provide one. After being ordered 
by the court to put a copy of the document in Lotter’s file, the 
special prosecutor stated, “I’m not gonna file it I guess is my 
position.” Nonetheless, after further discussion, the special 
prosecutor did agree to place a copy in Nissen’s file. Lotter 
argues that the special prosecutor’s failure to disclose the writ- 
ten sentencing agreement until after Nissen’s testimony violated 
the U.S. Constitution and § 29-1912. During his direct testi- 
mony, Nissen did not mention that certain felony charges 
against him would be dismissed in exchange for his testimony. 

Although we have stated that “[a] defendant in a criminal 
proceeding has no general due process right to discovery,” State 
v. Tuttle, 238 Neb. 827, 834, 472 N.W.2d 712, 717 (1991), that 
a criminal defendant has a right to certain disclosure is made 
clear by Kyles v. Whitley, 514 U.S. 419, 115 S. Ct. 1555, 131 L. 
Ed. 2d 490 (1995). The U.S. Supreme Court has held that “the 
suppression by the prosecution of evidence favorable to an 
accused upon request violates due process where the evidence 
is material either to guilt or to punishment, irrespective of the 
good faith or bad faith of the prosecution.” Brady v. Maryland, 
373 U.S. 83, 87, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963). 
“[Flavorable evidence is material, and constitutional error 
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results from its suppression by the government, ‘if there is a 
reasonable probability that, had the evidence been disclosed to 
the defense, the result of the proceeding would have been dif- 
ferent.” Kyles v. Whitley, 514 U.S. at 433, quoting United 
States v. Bagley, 473 U.S. 667, 105 S. Ct. 3375, 87 L. Ed. 2d 
481 (1985). 

Four aspects of materiality under Bagley bear emphasis: 

{1] Although the constitutional duty is triggered by the 
potential impact of favorable but undisclosed evidence, a 
showing of materiality does not require demonstration by 
a preponderance that disclosure of the suppressed evi- 
dence would have resulted ultimately in the defendant’s 
acquittal (whether based on the presence of reasonable 
doubt or acceptance of an explanation for the crime that 
does not inculpate the defendant). .. . Bagley’s touchstone 
of materiality is a “reasonable probability” of a different 
result, and the adjective is important. ... A “reasonable 
probability” of a different result is accordingly shown 
when the government’s evidentiary suppression “under- 
mines confidence in the outcome of the trial.” .. . 

[2] The second aspect of Bagley materiality bearing 
emphasis here is that it is not a sufficiency of evidence test. 
A defendant need not demonstrate that after discounting the 
inculpatory evidence in light of the undisclosed evidence, 
there would not have been enough left to convict. . . . 

(3] Third .. . once a reviewing court applying Bagley 
has found constitutional error there is no need for further 
harmless-error review... . 

([4] The fourth and final aspect of Bagley materiality to 
be stressed here is its definition in terms of suppressed evi- 
dence considered collectively, not item by item. 

Kyles v. Whitley, 514 U.S. at 434-36. Perhaps the most impor- 
tant aspect of the Bagley decision is its holding that evidence 
that might be used to impeach the prosecution’s witnesses is 
“ ‘evidence favorable to the accused’ . . . so that, if disclosed and 
used effectively, it may make the difference between conviction 
and acquittal.” United States v. Bagley, 473 U.S. at 676, quoting 
Brady v. Maryland, supra. See Giglio v. United States, 405 U.S. 
150, 92 S. Ct. 763, 31 L. Ed. 2d 104 (1972). See, also, Kyles v. 
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Whitley, 514 U.S. at 445 (stating that “the effective impeach- 
ment of one eyewitness can call for a new trial even though the 
attack does not extend directly to others”); State v. Brown, 214 
Neb. 665, 674, 335 N.W.2d 542, 547 (1983) (stating that 
“[(mJatters affecting the credibility of a critical or major witness 
are material to the defense in a criminal case”). 

The testimony of codefendants rendered pursuant to a plea 
agreement has long been suspect, see NJI2d Crim. 5.6, and a 
plea or sentencing agreement is clearly relevant to impeach- 
ment. Having determined that prosecutorial inducements given 
to a witness to testify fall within the purview of Brady v. 
Maryland, supra, the question is whether the document detail- 
ing Nissen’s sentencing agreement was material. At trial, when 
asked about the contents of the agreement, Nissen failed to tes- 
tify to the fact that the agreement also provided that a presen- 
tence report would not be compiled, that a three-judge panel 
would not be convened, that the additional felony charges filed 
against him would be dismissed, that he sought assurances from 
the judge that the court would honor the agreement, and that his 
sentencing would occur after Lotter’s. 

In U.S. v. Smith, 77 F.3d 511 (D.C. Cir. 1996), the court held 
that the prosecution’s failure to disclose certain aspects of a tes- 
tifying codefendant’s plea agreement was a material Brady vio- 
lation. See Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 
L. Ed. 2d 215 (1963). The prosecution had disclosed via letter 
to defense counsel that a plea agreement had been struck that 
dismissed several counts against the codefendant in exchange 
for his plea of guilty to one count and his testimony against the 
defendant. The letter did not disclose that the prosecution had 
dismissed two other felony counts against the codefendant, nor 
did it disclose certain evidence regarding the codefendant’s 
psychiatric history. On appeal, the government argued that the 
unrevealed dismissal of the two felony counts amounted merely 
to cumulative impeachment material and that absent the code- 
fendant’s testimony, the result would have been the same. 

The court rejected the notion that the result would have been 
the same even if the codefendant had not testified, noting that 
“{t]here is no way to know this.” U.S. v. Smith, 77 F.3d at 515. 
The court pointed out that the materiality test is not a suffi- 
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ciency-of-the-evidence test, stating that the relevant inquiry is 
“whether the undisclosed information could have substantially 
affected the efforts of defense counsel to impeach the witness, 
thereby calling into question the fairness of the ultimate ver- 
dict.” Id. 

In answering this question, the Smith court noted that defense 
counsel was able to cross-examine the codefendant concerning 
the dismissal of 10 charges against the codefendant and his 
guilty plea to 1 charge. However, the Smith court rejected the 
government’s assertion that any further cross-examination on 
the two additional charges would have been merely cumulative: 
“(T]he fact that other impeachment evidence was available to 
defense counsel does not render additional impeachment evi- 
dence immaterial.’” /d., quoting United States v. O’Conner, 64 
F.3d 355 (8th Cir. 1995), According to the court, one must “look 
not to the ways defense counsel was able to impeach [the code- 
fendant], but to the ways in which the witness’ testimony was 
allowed to stand unchallenged.” /d. 

In Smith, supra, the unchallenged testimony was the code- 
fendant’s assertion that the only inducements he was receiving 
for his testimony were those contained in the plea letter. 
According to the court, if defense counsel had full knowledge 
of the plea, he could have “pursued devastating cross-examina- 
tion... suggesting that the witness might have deliberately con- 
cealed the other favors from the Government that were not in 
the written plea agreement.” 77 F.3d at 516. The court con- 
cluded that the potential impact of such a cross-examination 
was sufficient to undermine confidence in the outcome of the 
trial and, thus, required reversal. 

According to the court’s analysis in Smith, supra, evidence 
that Nissen, an accomplice who was receiving the benefit of a 
dismissal of serious charges in order to testify, failed to testify 
to the dismissal of those charges is material. If defense counsel 
had had Nissen’s sentencing document during Nissen’s cross- 
examination, defense counsel could have pursued a more effec- 
tive cross-examination. Finally, we note that the prosecution’s 
evident concern about disclosing the document is strong evi- 
dence that the document was material, exculpatory evidence. 
See United States v. Jackson, 780 F.2d 1305 (7th Cir. 1986). 
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Thus, we conclude that the sentencing document was “mate- 
rial.” 

The materiality of Nissen’s sentencing agreement is not, 
however, dispositive. Because Lotter’s counsel had access to the 
agreement prior to the conclusion of the trial, the question is 
whether the belated nature of the disclosure was sufficient to 
constitute a constitutional violation. 

_ The U.S. Court of Appeals for the Eighth Circuit has held 
that “[w]here the prosecution delays disclosure of evidence, but 
the evidence is nonetheless disclosed during trial, Brady is not 
violated.” U.S. v. Gonzales, 90 F.3d 1363, 1368 (8th Cir. 1996). 
See Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 
2d 215 (1963). The First Circuit has held that belated disclosure 
may violate Brady: “[T]he critical question was whether the 
delay had ‘prevented [the material’s] effective use by the 
defense’ . . . and that some showing of prejudice was required 
beyond mere assertions that the defendant would have con- 
ducted cross-examination differently.” U.S. v. Walsh, 75 F.3d 1, 
8 (1st Cir. 1996). To determine whether the belated disclosure 
of material evidence amounts to a constitutional violation, the 
11th Circuit has considered the reasons for the delay in com- 
plying with discovery, whether there was any bad faith ‘on the 
part of the prosecution, whether there was prejudice to the 
defendant, and the availability of a means to cure the prejudice, 
including continuances and recesses. U.S. v. Turner, 871 F.2d 
1574 (11th Cir. 1989). 

We find the Eighth Circuit’s rule to be the most persuasive. 
Applying the Eighth Circuit’s rule to the instant case, we can 
conclude only that there was no constitutional violation, 
because the material evidence was disclosed prior to the close 
of trial. 

Nonetheless, in Nebraska, discovery in criminal cases is also 
governed by statute. “[D]iscovery in a criminal case is gener- 
ally, and in the absence of a constitutional requirement, con- 
trolled by either a statute or court rule.” State v. Tuttle, 238 Neb. 
827, 834, 472 N.W.2d 712, 717 (1991). This court has 
addressed the discovery rights of a criminal defendant under 
§ 29-1912 and has defined “materiality” more broadly than the 
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U.S. Constitution, which requires a reasonable probability of a 
different result. See State v. Brown, 214 Neb. 665, 335 N.W.2d 
542 (1983). 
While Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 
L. Ed. 2d 215 (1963), and Kyles v. Whitley, 514 U.S. 419, 
115 S. Ct. 1555, 131 L. Ed. 2d 490 (1995), impose a con- 
stitutional mandate for disclosure in criminal cases, a 
statutory design for discovery such as § 29-1912 can exact 
more than the constitutional minimum, so that courts must 
focus on information potentially useful to the defense. . . . 
Under § 29-1912, whether a prosecutor’s failure to disclose 
evidence results in prejudice depends on whether the infor- 
mation sought is material to the preparation of the defense, 
meaning that there is a strong indication that such infor- 
mation will play an important role in uncovering admissi- 
ble evidence, aiding preparation of witnesses, corroborat- 
ing testimony, or assisting impeachment or rebuttal. 
(Emphasis supplied.) State v. Kula, 252 Neb. 471, 486, 562 
N.W.2d 717, 727 (1997). 

Thus, under § 29-1912, evidence is material when there is a 
strong indication that it will play an important role in, among 
other things, assisting impeachment or rebuttal. State v. Dyer, 
245 Neb. 385, 513 N.W.2d 316 (1994); State v. Brown, 214 Neb. 
at 674, 335 N.W.2d at 547 (stating that “[mJatters affecting the 
credibility of a critical or major witness are material to the 
defense in a criminal case”). As we have already determined 
that due to its impeachment value, the sentencing agreement 
was material under Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 
1194, 10 L. Ed. 2d 215 (1963), it necessarily meets the “impor- 
tant role” standard of § 29-1912. 

However, as in the constitutional context, the document’s 
materiality under § 29-1912 is not dispositive. We must still 
determine whether the prosecution’s delay in disclosure violated 
§ 29-1912. In State v. Kula, supra, the trial judge ordered that 
the prosecutor turn over police reports prepared during an inves- 
tigation of two suspects other than the defendant. The prosecu- 
tor did not release these reports until the first day of trial. This 
court held that the reports were material because they would 
have led to the discovery of other witnesses and that it was error 
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not to grant a continuance to the defendant in light of the pros- 
ecution’s delay in producing the reports. It follows that the hold- 
ing in Kula was premised on the trial court’s failure to grant the 
requested continuance, not on the discovery violation itself. 

Thus, although Kula clearly indicates that belated disclosure 
may violate § 29-1912, see, also, State v. Neujahr, 248 Neb. 
965, 540 N.W.2d 566 (1995), it also indicates that in some cir- 
cumstances, the prejudice caused by such a disclosure may be 
remedied by a properly granted continuance. If a continuance 
would not have been a sufficient remedy for the belated disclo- 
sure in Kula, this court could not have concluded that the trial 
court had erred in failing to grant the continuance. Indeed, the 
issue would never have been reached, because the discovery 
violation would have required reversal in and of itself. 
Obviously, a continuance will not cure every instance of belated 
disclosure (lost or destroyed evidence, missing witnesses, et 
cetera). Nonetheless, when a continuance will cure the preju- 
dice caused by belated disclosure, a continuance should be 
requested by counsel and granted by the trial court. See U.S. v. 
Turner, 871 F.2d 1574 (11th Cir. 1989). 

In the instant case, the prosecution’s delay in the disclosure 
of Nissen’s sentencing document, like the prosecution’s delay in 
the disclosure of the police reports in Kula, violated § 29-1912. 
However, the belated disclosure in the instant case was likewise 
remediable by continuance, which would have given Lotter’s 
counsel time to analyze the document and recall Nissen, who 
was still available for further cross-examination. Although 
defense counsel had earlier sought two continuances regarding 
Nissen’s testimony, defense counsel failed to do so for the pur- 
pose of analyzing a copy of the sentencing agreement. 
Therefore, we conclude that under the circumstances in the 
instant case, Lotter’s failure to seek a continuance and further 
cross-examine Nissen, who was available, waived any rights he 
may have had pursuant to § 29-1912. 


2.3. Failure to Correct Nissen’s Testimony 
Even assuming that Nissen’s omissions constitute perjury 
that the prosecution failed to correct, the same standard applies 
to the failure to correct perjured testimony as applies to the fail- 
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ure to disclose evidence. See Swartz v. State, 506 N.W.2d 792 
(Iowa App. 1993). See, also, U.S. v. O’Keefe, 128 F.3d 885 (5th 
Cir. 1997), cert. denied __ U.S. __, 118 S. Ct. 1525, 140 L. 
Ed. 2d 676 (1998). Accordingly, if no reversal is required under 
Brady v. Maryland, supra, then no reversal is required under 
Napue v. Illinois, 360 U.S. 264, 79 S. Ct. 1173, 3 L. Ed. 2d 1217 
(1959), which is relied upon by Lotter. 


2.4. Suggestion to Witness Morehead 

In a bar, prior to the commission of the murders, Nissen and 
Lotter had a discussion with witness Morehead, who later testi- 
fied at trial. On direct examination, the prosecution asked 
Morehead whether Lotter made any statement “regarding some 
trouble he was allegedly in.” Morehead responded, “No. He 
never said anything. Nissen said something about they were in 
trouble — .” At this point, defense counsel objected as to 
hearsay, and the objection was sustained. On redirect examina- 
tion, the prosecution asked Morehead, “The comment that you 
heard, was it during the approximate same time when there was 
talk about being in trouble? When they were talking about being 
in trouble?” Morehead responded, “Yeah. It all came — .” Once 
again, defense counsel objected, this time moving for mistrial 
based on prosecutorial misconduct, moving to strike, and mov- 
ing that the jury be admonished. The objections were sustained, 
but defense counsel’s motions were overruled. 

When the prosecutor has already been advised by the trial 
court that a particular question will not be permitted but contin- 
ues to ask the question in an attempt to elicit incompetent testi- 
mony, the prosecutor commits misconduct. See State v. Gurule, 
194 Neb. 618, 234 N.W.2d 603 (1975). See, also, State v. 
Palser, 238 Neb. 193, 469 N.W.2d 753 (1991). The question in 
the instant case is whether the prosecutor’s misconduct was 
prejudicial. 

In Com. v. Wallace, 522 Pa. 297, 561 A.2d 719 (1989), the 
court addressed a similar situation. “At trial the prosecution 
asked [a prosecution witness], ‘where did you meet the defend- 
ant Wallace’ and [the witness] replied, ‘I met him in the West 
Virginia Penitentiary, 1973.’” Jd. at 307, 561 A.2d at 724. The 
defense objected and moved for mistrial. The trial court denied 
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the motion and offered to admonish the jury, but the defense 
rejected the court’s offer. On appeal, the defense argued that the 
testimony was highly prejudicial because it created an inference 
of past criminal acts. The prosecution argued that it was 
intended only to demonstrate the relationship between the 
defendant and the witness and did not relate to a specific past 
criminal act. 

References to prior criminal activities may be prejudicial 
even when the testimony conveys knowledge of those activities 
only by reasonable implication. The court noted there was no 
doubt that the “the testimony created an inference to the jury 
that the [defendant] had been involved in prior criminal activ- 
ity.” Id. at 308, 561 A.2d at 724. However, the court also noted 
that “there is no per se rule that requires a new trial for a 
defendant every time there is a reference to prior criminal activ- 
ity.” Id. at 308, 561 A.2d at 724-25. Considering that the testi- 
mony did not relate to specific acts and that the evidence of 
guilt was overwhelming, the court held that the improper refer- 
ence was harmless at most. 

In the instant case, the prosecutor’s question concerning the 
alleged “trouble” certainly created an inference to the jury that 
Lotter had been involved in prior criminal activity. However, 
prior to Morehead’s testimony, defense counsel had elicited tes- 
timony from Nissen on cross-examination concerning the sex- 
ual assault of Brandon. Thus, the inference to be drawn by the 
jury would be that the “trouble” referred to by the prosecutor 
was the sexual assault. Because the jury had already been made 
aware of the sexual assault through defense counsel’s cross- 
examination of Nissen, Lotter suffered no prejudice. 


2.5. Criminal Background and Physical Abuse 

During redirect examination of Lotter’s girl friend, 
McKenzie, the prosecutor asked McKenzie why she went to 
Missouri on a certain day. McKenzie stated that she went to 
Missouri to “get the bond or the bond money that we had bailed 
John out of jail with.’ The record indicates the prosecution was 
aware that McKenzie went to Missouri on account of Lotter’s 
being in jail on an unrelated charge and that the court had sus- 
tained a motion in limine prohibiting the prosecution from dis- 
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cussing Lotter’s prior criminal background without first 
approaching the court. Defense counsel objected, moved for 
mistrial, and asked that the court admonish the jury to disregard 
the question and response and have them stricken. The court 
overruled the motion for mistrial and admonished the jury to 
disregard the question and answer. 

Error cannot ordinarily be predicated on the failure to grant a 
mistrial if an objection or motion to strike the improper mate- 
rial is sustained and the jury is admonished to disregard such 
material. The defendant must prove that the alleged error actu- 
ally prejudiced him, rather than created only the possibility of 
prejudice. State v. Morrison, 243 Neb. 469, S00 N.W.2d 547 
(1993). Ordinarily, when an objection to or motion to strike 
improper evidence is sustained and the jury is instructed to dis- 
regard it, such instruction is deemed sufficient to prevent preju- 
dice. State v. Myers, 244 Neb. 905, 510 N.W.2d 58 (1994). We 
conclude that there was no prejudice in the instant case. 

Lotter also asserts that the prosecutor committed misconduct 
when he asked McKenzie this question: “Now, this stormy rela- 
tionship is a nice euphemism for the physical abuse he’s inflicted 
on you, John Lotter, isn’t it?” Defense counsel objected, and the 
objection was sustained. However, defense counsel did not 
move for mistrial. A party who fails to make a timely motion for 
mistrial based on prosecutorial misconduct waives the right to 
assert on appeal that the court erred in not declaring a mistrial 
due to such prosecutorial misconduct. State v. Wilson, 252 Neb. 
637, 564 N.W.2d 241 (1997). 


2.6. Testimony Concerning Witnesses’ Credibility 

During the prosecution’s cross-examination of Lotter, the 
prosecution asked a series of questions relating to the credibil- 
ity of various prosecution witnesses. However, defense counsel 
made no objection concerning this method of cross-examina- 
tion. The failure to make a timely objection or motion to strike 
will ordinarily bar a party from later claiming error in the 
admission of testimony. State v. Neujahr, 248 Neb. 965, 540 
N.W.2d 566 (1995). We conclude that this assignment of error 
is without merit. 
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2.7. Improper Comments During Closing Argument 

Defense counsel did not make any objections during the 
prosecution’s closing argument. When a party has knowledge 
during trial of irregularity or misconduct, he must timely assert 
his right to a mistrial. One may not waive error, gamble on a 
favorable result, and, upon obtaining an unfavorable result, 
assert the previously waived error. See, e.g., State v. Fahlk, 246 
Neb. 834, 524 N.W.2d 39 (1994) (holding that defendant 
waived objection to prosecutor’s improper comments during 
closing argument). 


2.8. Violation of Confidentiality Order 

During sentencing, Lotter filed a motion to disqualify the 
special prosecutor for intentionally violating a court order. The 
State had filed a motion for release of records to obtain infor- 
mation, concerning Lotter, from various sources. After a hear- 
ing was held on the motion, but 3 weeks prior to the sentencing 
panel’s ruling thereon, the special prosecutor obtained Lotter’s 
records from the Nebraska Department of Correctional 
Services. Subsequently, however, the sentencing panel’s order 
denied the prosecution access to those same records. Lotter 
moved to disqualify the special prosecutor from further pro- 
ceedings. The panel denied the motion to disqualify but did pre- 
clude the prosecution from introducing certain information 
obtained from the excluded records at sentencing. 

Although the prosecutor obviously violated a court order in 
this instance, the sentencing panel concluded that the violations 
had no effect on its sentencing decision, since the panel prohib- 
ited the prosecution from using any of the material it had 
obtained in violation of the court order. We see no prejudice to 
Lotter stemming from this instance of misconduct. 


2.9. Cumulative Misconduct 
According to our analysis of assignments of error 2.1 to 2.8, 
this assignment of error is without merit. 


3. JURY SELECTION 
In this assignment of error, Lotter argues that the jury selec- 
tion was tainted because several jurors had knowledge of the 
facts surrounding the crime, including that Nissen had been 
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convicted for murder arising from the same incident for which 
Lotter was being tried. However, the law does not require that a 
juror be totally ignorant of the facts and issues involved; it is 
sufficient if the juror can lay aside his or her impressions or 
opinions and render a verdict based on evidence presented in 
court. State v. Jacob, 253 Neb. 950, 574 N.W.2d 117 (1998). 
The retention or rejection of a venireperson as a juror is a mat- 
ter of discretion with the trial court, State v. McHenry, 247 Neb. 
167, 525 N.W.2d 620 (1995), and is subject to reversal only 
when clearly wrong, State v. Jacob, supra. Although several 
jurors were aware of certain facts concerning Lotter’s involve- 
ment, the record indicates that the jurors were able to set aside 
what they had heard and render their verdict according to the 
facts presented at trial and that no juror had formed an opinion 
as to Lotter’s guilt or innocence. It is true that in State v. 
Robertson, 219 Neb. 782, 791, 366 N.W.2d 429, 435 (1985), we 
stated that “evidence of a codefendant’s conviction on the same 
charge has no place in the State’s case in chief against a defend- 
ant.” However, there is a vast difference between evidence pre- 
sented during the State’s case in chief, which the jury under- 
stands as being relevant, and information the jury acquired prior 
to trial, which the jury in the instant case apparently understood 
must be set aside. As we stated in Robertson, “[Wle are still in 
a time when juries attach significance to courtroom proceed- 
ings.” Id. Thus, the jury in the instant case did not attach the 
same significance to pretrial information as it did to the infor- 
mation presented at trial. We conclude that this assignment of 
error is without merit. 


4. JURY SEQUESTRATION 
Whether a jury is to be kept together before submission of 
the cause in a criminal trial is left to the discretion of the trial 
court. State v. Jacob, supra. To warrant reversal, denial of a 
motion to sequester the jury before submission of the cause 
must be shown to have prejudiced the defendant. /d. Lotter 
offers no evidence that any prejudice occurred. 


5. REQUESTS TO CONTINUE 
Lotter argues that the trial court erred in denying his request 
for a continuance of opening statements on May 15, 1995, made 
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after learning that Nissen might testify pursuant to a sentencing 
agreement, and in denying his request for a continuance prior to 
Nissen’s testimony on May 17, which was made prior to any 
assertion by the defense that Nissen’s sentencing document 
must be disclosed. A decision whether to grant a continuance in 
a criminal case is within the discretion of the trial court and will 
not be disturbed on appeal absent an abuse of discretion. State 
v. Turner, 252 Neb. 620, 564 N.W.2d 231 (1997); State v. Kula, 
252 Neb. 471, 562 N.W.2d 717 (1997). We conclude that the 
trial court did not abuse its discretion in the instant case. 


6. PRIOR CONSISTENT STATEMENTS 
Lotter argues that the prosecution’s introduction of certain 
prior consistent statements of Nissen and Nissen’s wife, Kandi 
Nissen, during the cross-examination of Chrans were improp- 
erly admitted hearsay. Defense counsel objected to this testi- 
mony on hearsay grounds, and an objection was sustained in 
one instance and overruled in another. 

Q [Prosecutor:] Investigator Chrans, one of the articles, 
or one of the reports you reviewed that Mr. Fabian was just 
talking to you about was this Playboy Magazine article, 
correct? 

A Yes. 

Q You’ve seen that, right? 

A Yes. 

Q And in that article he says I [Nissen] stabbed Brandon 
and Lotter shot ‘em, right? 

A Yes. 

{Defense counsel]: Well, Your Honor, I’ ll object. 

Defense counsel’s objection was sustained. Later, defense 
counsel again objected on hearsay grounds. 

Q Oh, by the way, Investigator Chrans, did Kandi 
Nissen ever tell you about a rope being in the home? 

A Yes. 

Q When did she first tell you about that? 

A Oct— 

{Defense counsel]: Objection, Your Honor, It’s hearsay 
as to what Kandi Nissen told the Investigator. 
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THE COURT: Well I'll let — Go ahead. 


Q [Prosecutor:] The question was, Investigator Chrans, 
did Kandi Nissen mention this rope at any time to you? 

A Yes, she did. 

Q When? 

A I believe it was October of 1994. 

Q So you knew about that through her well before last 
Sunday or Monday, correct? 

A Yes. 

As to Lotter’s objections concerning the Playboy magazine 
article, once the objection was sustained, the proper remedy 
was to ask the trial court to strike the testimony and admonish 
the jury. See State v. McClanahan, 194 Neb. 261, 231 N.W.2d 
351 (1975). Because Lotter failed to ask the court to strike the 
testimony and admonish the jury once the objection was sus- 
tained, Lotter waived any error. 

However, the objection to the testimony concerning Kandi 
Nissen was overruled. The State argues that the objection was 
improper because Lotter objected on hearsay grounds and that 
the testimony was not hearsay. The State’s argument simply 
begs the question. That said, the question is whether the com- 
plained-of testimony was hearsay. 

Neb. Rev. Stat. § 27-801(4) (Reissue 1995) provides: 

A statement is not hearsay if: 

... [t]he declarant testifies at the trial or hearing and is 
subject to cross-examination concerning the statement, 
and the statement is . . . consistent with his testimony and 
is offered to rebut an express or implied charge against 
him of recent fabrication or improper influence or motive 


We have stated that prior consistent out-of-court statements are 
defined as nonhearsay and are admissible to rebut a charge of 
recent fabrication, improper influence, or improper motive only 
when those statements were made before the charged recent 
fabrication, improper influence, or improper motive. State v. 
Buechler, 253 Neb. 727, 572 N.W.2d 65 (1998); State v. Morris, 
251 Neb. 23, 554 N.W.2d 627 (1996). Thus, we must determine 
whether such a charge was made, and if so, when the charge 
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indicated that the recent fabrication, improper influence, or 
improper motive arose. 

In Buechler, supra, we stated that attempts at impeachment 
cannot be equated with charges of recent fabrication. In the 
instant case, there was no charge of recent fabrication, improper 
influence, or improper motive attributed to Kandi Nissen, and 
thus, Chrans’ testimony was inadmissible hearsay. Nonetheless, 
the admission of the hearsay was harmless beyond a reasonable 
doubt, since it concerned nothing more than a collateral issue. 


7. INADMISSIBLE EVIDENCE AS PLAIN ERROR 
Next, Lotter complains of the admission of a variety of testi- 
mony to which no objection was made and asks us to find plain 
error. We decline Lotter’s invitation. 


8. IMPROPER JURY INSTRUCTIONS 

Lotter asserts that the trial court erred in failing to instruct 
that Lotter must have the same intent as the principal to be 
guilty of aiding and abetting; erroneously interweaving the ele- 
ments of premeditated and felony murder in a single charge; 
incorrectly instructing that intent to commit the felony of tam- 
pering with a witness was an element of felony murder; failing 
to instruct on the necessary temporal and spatial relationship 
between the felony and the act of killing in felony murder; giv- 
ing an “acquit first” step instruction; and failing to give a cura- 
tive instruction concerning Nissen’s prior conviction. 


8.1. Intent Required for Aiding and Abetting 
The aiding and abetting instruction, jury instruction No. 10, 
stated: 

To be guilty of the crime charged, it is not necessary 
that the State prove that the defendant himself committed 
the unlawful act or acts in question. 

Whoever aids, abets, or procures another to commit any 
offense may be prosecuted and punished as if he were the 
principal offender. 

If you find from the evidence beyond a reasonable 
doubt that the unlawful act or acts in question were com- 
mitted by another person who was: 
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1. Engaged by the defendant to commit the unlawful act 
or acts; or 

2. Engaged with the defendant in a common, concerted 
unlawful act or acts; or 

3. Incited or encouraged by defendant to commit the 
unlawful act or acts, then defendant is as guilty as if he 
himself committed the unlawful act or acts, and it is your 
duty to find the defendant guilty. 

Aiding and abetting involves some participation in the 
criminal act and must be evidenced by some word, act, or 
deed. No particular acts are necessary; nor is it necessary 
that any physical part in the commission of the crime is 
taken or that there was an express agreement therefor. 
Mere encouragement or assistance is sufficient. 

On the other hand, evidence of mere presence, acquies- 
cence, or silence is not enough to sustain the State’s bur- 
den of proving the defendant guilty. 

When a crime requires the existence of a particular intent, an 
alleged aider and abettor can be held criminally liable as a prin- 
cipal if it is shown that the aider and abettor knew that the per- 
petrator of the act possessed the required intent, or that the aider 
and abettor himself possessed the required intent. State v. 
Arnold, 253 Neb. 789, 572 N.W.2d 74 (1998). See, also, State v. 
Johnson, 236 Neb. 831, 464 N.W.2d 167 (1991). An aider and 
abettor can be convicted of any crime, even a greater offense 
than the principal, provided the conviction is supported by the 
evidence of the facts and the defendant’s state of mind. State v. 
Ryan, 248 Neb. 405, 534 N.W.2d 766 (1995). Therefore, the 
jury instructions must instruct the jury that the aider and abet- 
tor either personally intended that the underlying felony be 
committed or aided another person whom the aider and abettor 
knew had such an intent. State v. Mantich, 249 Neb. 311, 543 
N.W.2d 181 (1996). 

In a criminal trial, the court in its instructions must delineate 
for the jury each material element the State is required to prove 
beyond a reasonable doubt to convict the defendant of the crime 
charged. State v. Williams, 247 Neb. 931, 531 N.W.2d 222 
(1995). The State argues that the jury instructions, taken as a 
whole, properly instructed the jury as to an aider and abettor’s 
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required mental state. All the jury instructions must be read 
together, and if taken as a whole they correctly state the law, are 
not misleading, and adequately cover the issues supported by 
the pleadings and the evidence, there is no prejudicial error 
necessitating reversal. State v. Allen, 252 Neb. 187, 560 N.W.2d 
829 (1997). The State relies on jury instruction No. 14, arguing 
that it correctly apprised the jury of the intent or knowledge 
required for aiding and abetting. Jury instruction No. 14 stated: 
The intent required by Instruction 8 is a material ele- 
ment of the crime charged against the defendant. Intent is 
a mental process and it therefore generally remains hidden 
within the mind where it is conceived. It is rarely if ever 
susceptible of proof by direct evidence. It may, however, 
be inferred from the words and acts of the defendant and 
from the facts and circumstances surrounding his conduct. 
But before that intent can be inferred from such circum- 
stantial evidence alone, it must be of such character as to 
exclude every reasonable conclusion except that defendant 
had the required intent. It is for you to determine from all 
the facts and circumstances in evidence whether or not the 
defendant committed the acts complained of and whether 
at such time he had the criminal intent required by 
Instruction 8. If you have any reasonable doubt with 
respect to either, you must find the defendant not guilty. 
(Emphasis supplied.) 

In State v. Mantich, supra, we held that instructions Nos. 11 
and 9 in that case, which were nearly identical to instructions 
Nos. 10 and 14, respectively, in the instant case, when read 
together, adequately stated the law and were not misleading. It 
is true that instruction No. 9 in State v. Mantich, 249 Neb. at 
325, 543 N.W.2d at 192, included this additional language: 

“Criminal intent is a material and necessary element of 
the crime of Murder in the First Degree in the commission 
of a felony as charged against the defendant. But the intent 
required is not an intent to kill [the victim] but is an intent 
to commit a robbery or kidnapping. . . .” 

Although instruction No. 14 in the instant case did not contain 
this language, this language’s meaning was conveyed to the jury 
in instruction No. 8, which is specifically referenced by instruc- 
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tion No. 14. Instruction No. 8, a first degree murder instruction 
set forth below, made it clear that the prosecution was required 
to prove that Lotter intended to commit burglary for Lotter to be 
found guilty of felony murder. See part 8.2, infra. Thus, there is 
no substantive difference between the instructions given in 
Mantich and those given in the instant case. Our holding in 
Mantich is dispositive, and we conclude that this assignment of 
error is without merit. 


8.2. Instruction No. 8 
Lotter makes multiple assignments of error concerning this 
instruction. 


8.2.1. Interweaving of Premeditated 
and Felony Murder 
Lotter asserts that the trial court erroneously interwove the 
elements of premeditated and felony murder in instruction No. 
8 and that the court should have used Lotter’s proposed instruc- 
tion. Instruction No. 8 stated in pertinent part: 

The material elements . . . of Murder in the First 
Degree, as charged in [Counts I, II, and III] are: 

1. That the Defendant, John L. Lotter, killed [Teena 
Brandon, Lisa Lambert, and Phillip DeVine]. 

2. That the Defendant, John L. Lotter, did so purposely 
and with deliberate and premeditated malice; or that the 
Defendant, John L. Lotter, did so while in the perpetration 
of a Burglary. That Burglary consists of each and every 
one of the following elements: 

a. That the Defendant, John L. Lotter, did willfully, 
maliciously and forcibly break and enter the home of Lisa 
Lambert. 

b. That the Defendant, John L. Lotter, did so with the 
intent to commit the felony of Tampering with a Witness. 

c. That the Tampering with a Witness consists of each 
and every one of the following elements: 

I. TAMPERING WITH A WITNESS: 

(a) The Defendant, John L. Lotter, believing that an 
official proceeding or investigation of a criminal matter 
was pending or about to be instituted, attempted to induce 
or otherwise cause a witness, Teena Ray Brandon, to tes- 
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tify or inform falsely; or withhold any testimony, informa- 
tion or thing. 
Lotter argues that the trial court should have used Lotter’s pro- 
posed jury instruction, which set out the individual elements for 
premeditated murder and felony murder in separate paragraphs. 
In an appeal based on the claim of an erroneous instruction, 
the appellant has the burden to show that the questioned instruc- 
tion was prejudicial or otherwise adversely affected a substan- 
tial right of the appellant. State v. McHenry, 250 Neb. 614, 550 
N.W.2d 364 (1996). In State v. Buckman, 237 Neb. 936, 941, 
468 N.W.2d 589, 592 (1991), this court addressed an instruction 
very similar to that in the instant case, stating: “This instruction 
correctly states the law, is not misleading, and adequately states 
the issues of the case.” This assignment of error is without 
merit. 


8.2.2. Felony Murder and Tampering 
With Witness Instructions 

Lotter next argues that the trial court incorrectly instructed 
that the intent to commit the felony of tampering with a witness 
was an element of felony murder. Apparently, Lotter is con- 
tending that the instruction did not instruct the jury that the 
“intent” necessary for felony murder is the “intent” to commit 
burglary. Although instruction No. 8 uses the word “intent” only 
when discussing the felony of tampering with a witness, the 
“{ntent” required for burglary was correctly stated as “willfully, 
maliciously and forcibly.” See Neb. Rev. Stat. § 28-507 (Reissue 
1995). This assignment of error is without merit. 


8.2.3. Temporal and Spatial Relationship 

Lotter also contends that the trial court failed to properly 
instruct the jury on the required temporal and spatial relation- 
ship between the underlying felony and the act of killing in 
felony murder. It is true that there must be some causal connec- 
tion between the underlying felony and the homicide to support 
a conviction for felony murder. State v. Dixon, 222 Neb. 787, 
387 N.W.2d 682 (1986). It is also true that NJI2d Crim. 3.5 
recommends that the jury be instructed concerning this causal 
relationship. 
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However, in the context of lesser-included offense instruc- 
tions, we have held that it is not prejudicial error not to instruct 
upon a lesser-included offense when the evidence entirely fails 
to show an offense of a lesser degree than that charged in the 
information. State v. Cebuhar, 252 Neb. 796, 567 N.W.2d 129 
(1997). In other words, the evidence must produce a rational 
basis for acquitting the defendant of the greater offense and 
convicting the defendant of the lesser offense before a lesser- 
included offense is required. State v. Parks, 253 Neb. 939, 573 
N.W.2d 453 (1998). In the instant case, assuming the jury found 
that Lotter had indeed committed the underlying felony, no evi- 
dence was produced that could lead a rational trier of fact to 
find that there was no causal connection between the underly- 
ing felony and the homicides. Because the evidence entirely 
failed to show any basis for finding that there was no causal 
connection, no causal instruction was required. 


8.2.4, Step Instruction 
We have held that “step” instructions, requiring considera- 
tion of the most serious crime charged before consideration of 
lesser-included offenses, are not erroneous. State v. Jones, 245 
Neb. 821, 515 N.W.2d 654 (1994). The step instructions in the 
instant case are likewise not erroneous. 


8.3. Curative Instruction 

Lotter argues that the trial court erred by failing to give a 
curative instruction to the jury concerning the admission of tes- 
timony indicating that Nissen had been convicted of the crimes 
for which Lotter was being tried. First, we address the admissi- 
bility of such testimony, and then we discuss the need for a 
curative instruction. . 

In State v. Robertson, 219 Neb. 782, 366 N.W.2d 429 (1985), 
this court held that evidence of a codefendant’s conviction was 
inadmissible and denied the defendant her right to a fair trial. 
We quoted Ivy v. State, 301 So. 2d 292 (Miss. 1974), where the 
court stated, “‘We have consistently held evidence of this 
nature to be inimical to a fair trial.’” State v. Robertson, 219 
Neb. at 791, 366 N.W.2d at 435. Our holding in Robertson 
relied primarily on the lack of relevance of a codefendant’s con- 
viction to the defendant’s guilt. “[I]n using another jury’s ver- 
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dict as evidence, there is the insidious invitation to trust and 
substitute another jury’s judgment rather than fairly deliberate 
evidence in a present prosecution.” Jd. 

However, in the instant case, defense counsel did not object 
to the testimony concerning Nissen’s conviction. In addition, 
the prosecution never asked Nissen whether he was convicted 
for the acts to which he testified at trial. Rather, the prosecution 
simply asked what benefits Nissen had received in exchange for 
his testimony, and Nissen replied, “I agree to be sentenced to 
three life terms; to retain my appeal rights; to be transferred.” 
The defense conducted extensive cross-examination concerning 
Nissen’s agreement that specifically indicated that Nissen’s life 
sentences were imposed for convictions arising out of the acts 
to which Nissen testified at trial. The following exchange 
occurred: 

Q [Defense counsel:] Now, when you say you were 
convicted of first degree murder, you were convicted of 
one count of first degree murder for the death of Teena 
Brandon. Right? 

A Yes. 

Q Two counts of second degree murder for the deaths of 
Lisa Lambert and Phillip DeVine. 

A Yes. 


Q And you went through trial on the matter, did you 
not? 

A Yes. 

Q Entered a plea of not guilty? 

A Yes. 

Q And were convicted by a jury? 

A Yes. 

Thus, the record indicates that the prosecution asked Nissen 
about the agreement, not to use it as substantive evidence of 
Lotter’s guilt but to indicate that Nissen’s credibility was at 
issue. The defense first brought out the fact that Nissen’s con- 
viction was by jury and that it was the result of the acts Nissen 
testified to at Lotter’s trial. 

The dissenting opinion in State v. Robertson, 219 Neb. at 
792, 366 N.W.2d at 435, stated: “Evidence that another person 
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has been convicted of the same crime for which the defendant 
is on trial is not admissible as proof of the guilt of the defend- 
ant. The same evidence, however, may be admissible for many 
other reasons.” 

In United States v. Halbert, 640 F.2d 1000 (9th Cir. 1981), 
the court noted that either the prosecution or the defense may 
want to introduce evidence of a codefendant’s conviction for the 
same crime, not as substantive evidence of the defendant’s guilt, 
but as evidence of the codefendant’s credibility. Thus, the gen- 
eral rule is that “under proper instruction, evidence of a guilty 
plea [or a conviction] may be elicited by the prosecutor on 
direct examination so that the jury may assess the credibility of 
the witnesses the government asks them to believe.” Id. at 1004. 
Because we are now persuaded by Halbert and the dissent to 
State v. Robertson, 219 Neb. 782, 366 N.W.2d 429 (1985), to 
the extent that Robertson and State v. Greeno, 230 Neb. 568, 
432 N.W.2d 547 (1988), indicate that evidence of a codefen- 
dant’s guilty plea or conviction lacks relevance regardless of the 
purpose for which it is offered, they are hereby overruled. 

Because the admissibility of a plea or conviction tums upon 
the purpose for which it is offered, we must determine whether 
the prosecution offered Nissen’s testimony in that regard as sub- 
stantive evidence of Lotter’s guilt or to help the jury assess 
Nissen’s credibility. See United States v. Halbert, supra. In the 
instant case, the prosecution’s lack of emphasis on the agree- 
ment indicates that the prosecution was trying to blunt a pre- 
dicted effort by the defense to impeach Nissen and was not 
offering it as substantive evidence of Lotter’s guilt. Thus, the 
testimony was offered for a legitimate, relevant purpose. 

However, even when such evidence is admissible, a curative 
instruction is required when requested by defense counsel. In 
United States v. Halbert, supra, the court determined that the 
prosecution’s references to a codefendant’s guilty pleas were 
admissible, but was “compelled to reverse [the defendant’s] 
conviction for want of appropriate instructions to the jury on the 
limited purpose for which the pleas could be used.” 640 F.2d at 
1006. The court reversed, even though the trial court had indeed 
instructed the jury concerning the guilty pleas in its closing 
instructions. That instruction stated: “‘[D]isposition of [the 
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codefendants] . . . should not control or influence you in your 
verdict with reference to the remaining defendant... . You must 
base your verdict as to him solely on the evidence presented to 
you in this courtroom.’ ” Jd. The court stated: 

We cannot say that this instruction apprised the jury 
that it could use the pleas only as evidence of [the code- 
fendants’] credibility. Evidence of the guilty pleas is 
amenable to misuse. Without instruction, it is possible the 
jury could use the pleas as evidence of [the defendant’s] 
guilt. This danger may be averted only by adequate cav- 
tionary instructions that make it clear to lay people that 
evidence of a witness’ own guilty plea can be used only to 
assess credibility. ... The most effective practice would be 
to instruct the jury when the evidence of the plea is admit- 
ted, and again in final instructions. 

Id. at 1006. See, also, U.S. v. Kroh, 915 F.2d 326 (8th Cir. 
1990). 

In the instant case, no instruction was given to the jury con- 
cerning the permissible use of Nissen’s testimony as to his prior 
conviction. However, defense counsel did not ask the court to 
give such an instruction or object to the absence of such an 
instruction. See Wallace v. Lockhart, 701 F.2d 719 (8th Cir. 
1983), cert. denied 464 U.S. 934, 104 S. Ct. 340, 78 L. Ed. 2d 
308. A party who does not request a desired jury instruction 
cannot complain on appeal about incomplete instructions. State 
v. Al-Zubaidy, 253 Neb. 357, 570 N.W.2d 713 (1997). 


9. INEFFECTIVE ASSISTANCE OF COUNSEL 

Lotter asserts that he was denied effective assistance of coun- 
sel. The Sixth Amendment to the U.S. Constitution guarantees 
every criminal defendant the right to effective assistance of 
counsel. State v. Becerra, 253 Neb. 653, 573 N.W.2d 397 
(1998). Claims of ineffective assistance of counsel raised for 
the first time on direct appeal do not require dismissal ipso 
facto; the determining factor is whether the record is sufficient 
to adequately review the question. When the issue has not been 
raised or ruled on at the trial court level and the matter necessi- 
tates an evidentiary hearing, an appellate court will not address 
the matter on direct appeal. State v. Jacob, 253 Neb. 950, 574 
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N.W.2d 117 (1998). In the instant case, we conclude that an evi- 
dentiary hearing is necessary and that this issue is not review- 
able on direct appeal. 


10. SENTENCING 


10.1. Unanimous Verdict and Intent to Kill 

Next, Lotter argues that he must be sentenced to life because 
the jury was not unanimous on the theory of guilt and failed to 
find an intent to kill. Lotter asserts that because the jury was not 
required to reach a unanimous verdict on either a theory of pre- 
meditated murder or felony murder, we cannot ascertain which 
theory the jury relied upon in reaching its decision to convict. 
However, this argument has been disposed of by State v. White, 
254 Neb. 566, 577 N.W.2d 741 (1998), and State v. Buckman, 
237 Neb. 936, 468 N.W.2d 589 (1991). 

Lotter also argues that the underlying felony alleged in this 
case, burglary, does not support a finding of a specific “ ‘intent 
to kill” ” brief for appellant at 110, which is required by the 
Eighth Amendment. Essentially, Lotter argues that the death 
sentence cannot be imposed pursuant to a felony murder theory 
when the underlying felony is burglary and is based on the 
intent to commit the felony of tampering with a witness, 
because such a burglary is not the “‘moral equivalent,’” brief 
for appellant at 116, of premeditation. 

It is true that “[b]efore a defendant can be sentenced to death, 
our Constitution requires that he be guilty of a certain degree of 
culpable conduct.” Fairchild v. Norris, 21 F.3d 799, 802 (8th 
Cir. 1994), cert. denied 513 U.S. 1146, 115 S. Ct. 1092, 130 L. 
Ed. 2d 1061 (1995). In State v. Rust, 223 Neb. 150, 388 N.W.2d 
483 (1986), we held that the imposition of the death penalty for 
felony murder did not violate the Eighth Amendment. We 
stated: “[N]o specific intention is required to constitute felony 
murder other than the intent to do the act which constitutes the 
felony in question. In other words, the intent necessary to the 
crime of murder is constructively imputed through the intent to 
commit the underlying felony.” 7d. at 160, 388 N.W.2d at 492. 
In so holding, we acknowledged the U.S. Supreme Court’s deci- 
sion in Enmund v. Florida, 458 U.S. 782, 102 S. Ct. 3368, 73 L. 
Ed. 2d 1140 (1982), noting that in Enmund, the Court held only 
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that the death penalty may not be imposed when the defendant 
did not himself kill, attempt to kill, or intend that a killing take 
place or that lethal force be employed. 

However, the death penalty may still be imposed even when 
the defendant does not have an intent to kill and does not him- 
self participate directly in the killing. Tison v. Arizona, 481 U.S. 
137, 107 S. Ct. 1676, 95 L. Ed. 2d 127 (1987). As stated by the 
Supreme Court, “Only a small minority of those jurisdictions 
imposing capital punishment for felony murder have rejected 
the possibility of a capital sentence absent an intent to kill, and 
we do not find this minority position constitutionally required.” 
481 U.S. at 158. In Tison, the Court held that “major participa- 
tion in the felony committed, combined with reckless indiffer- 
ence to human life, is sufficient to satisfy the Enmund culpabil- 
ity requirement.” Id. 

In the instant case, the evidence not only indicates that Lotter 
was a major participant in the crime who manifested reckless 
indifference to human life, it indicates that Lotter directly par- 
ticipated in the killings. See Wisdom v. State, 918 P.2d 384 
(Okla. Crim. App. 1996). Considering Lotter’s participation in 
the killings, there is no doubt that the death penalty may be con- 
stitutionally imposed in this instance. 


10.2. Nissen Agreement and Sentencing 
Any argument that Nissen’s sentencing agreement was prej- 
udicial to Lotter’s rights during sentencing has been disposed of 
by our analysis of the effect of the agreement during the guilty 
phase of Lotter’s trial. 


10.3. Constitutionality of Death Penalty Statutes 


10.3.1. Vague and Overbroad 
Nebraska’s death penalty statutes are neither vague nor over- 
broad. See, State v. Anderson and Hochstein, 207 Neb. 51, 296 
N.W.2d 440 (1980); State v. Simants, 197 Neb. 549, 250 N.W.2d 
881 (1977), cert. denied 434 U.S. 878, 98 S. Ct. 231, 54 L. Ed. 
2d 158. 


10.3.2. Arbitrary, Cruel, and Unusual Punishment 
Lotter argues that there is an inherent conflict between 
““consistency’ and ‘individualized sentencing,’” brief for 
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appellant at 125, which renders the death penalty arbitrary, cruel, 
and unusual punishment, in violation of the Eighth Amendment. 
This argument is without merit, as this court has consistently 
held that Nebraska’s death penalty statutes do not constitute 
cruel and unusual punishment under “either the eighth or four- 
teenth amendment of the United States Constitution or Neb. 
Const. art. 1, § 9.” State v. Anderson and Hochstein, 207 Neb. at 
71-72, 296 N.W.2d at 453. See, also, e.g., State v. Moore, 210 
Neb. 457, 316 N.W.2d 33 (1982) (declining to address issue 
based upon plethora of precedent holding that Nebraska death 
penalty statutes are neither vague nor overbroad). 


10.3.3. Three-Judge Panel 

Lotter argues that § 29-2521 permits the trial court too much 
discretion in determining the order of procedure at a capital sen- 
tencing and is standardless concerning the three-judge panel’s 
function. Lotter bases this argument on Neb. Const. art. V, § 19, 
which states: “The organization, jurisdiction, powers, proceed- 
ings, and practice of all courts of the same class or grade, so far 
as regulated by law and the force and effect of the proceedings, 
judgments and decrees of such courts, severally, shall be uni- 
form.” We construed this section, then appearing in Neb. Const. 
art. VI, § 19, in State v. Magney, 52 Neb. 508, 513, 72 N.W. 

1006, 1008 (1897), where we stated that 
fundamental law classifies the courts of the state, which 
classification the legislature is powerless to alter or 
change, and that any enactment which defines or regulates 
the jurisdiction and powers of the courts infringes the con- 
Stitution if such law is not uniform as to all courts of the 
same grade or class; in other words, that the jurisdiction 
and powers conferred upon a justice, county, or district 
court of one county can be neither more nor less than that 
given the court of the same class in any other county of the 
state. The term “class,” or “grade,” as employed in the 
constitution, evidently refers to the different kinds of 
courts established in the state,—that is, all justice courts 
constitute one class or grade with the same jurisdiction, 
and that the county and district courts, respectively, belong 
to a separate class or grade, possessing uniform jurisdic- 
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tion and powers. Indeed, the section of the constitution — 
already quoted [Neb. Const. art. VI, § 19] is too plain to 
admit of any other or different construction being placed 
upon it. 

Thus, because § 29-2521 applies equally to every court in the 
class to which the statute is intended to apply, it does not vio- 
late Neb. Const. art. V, § 19. 

It is clear that § 29-2521 is intended to apply to the district 
court “class,” which class conducts capital sentencing proceed- 
ings. See § 29-2521. It is likewise clear that § 29-2521 applies 
equally to every court in that class. See id. That the statute gives 
the district courts some discretion in conducting capital sen- 
tencing proceedings does not render it unconstitutional under 
Neb. Const. art. V, § 19. See State v. Simants, 197 Neb. at 562, 
250 N.W.2d at 889 (stating that “[t]he argument that the sen- 
tencing judge is given too much discretion under the Nebraska 
scheme has also been foreclosed by the United States Supreme 
Court decisions”). Discretion indicates that proceedings will be 
inconsistent, but does not indicate that proceedings will lack 
uniformity in a constitutional sense. Indeed, we stated in 
Simants that “the sentencing authority must exercise some 
degree of discretion” in making its decision. Jd. at 563, 250 
N.W.2d at 890. To the extent that such proceedings lack unifor- 
mity due to the exercise of the district courts’ discretion, the 
appropriate challenge is whether the discretion used by the dis- 
trict court in the case at issue amounted to abuse. 


10.4. Proportionality Review 

In State v. Moore, 250 Neb. 805, 553 N.W.2d 120 (1996), this 
court declined to reevaluate its holding in State v. Palmer, 224 
Neb. 282, 328, 399 N.W.2d 706, 736 (1986), that comparison 
reviews “should include only those cases in which the death 
penalty was imposed.” Once again, we decline. Accordingly, we 
conclude that Lotter’s penalty is proportionate to the penalty 
imposed in other death penalty cases. 


10.5. Procedural Issues 
Lotter asserts numerous assignments of error addressing the 
procedure used in determining whether the death penalty should 
be imposed. 
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10.5.1. Burden, Risk, and Findings 


a. Burden 

The prosecution has the burden of proving beyond a reason- 
able doubt the existence of any aggravating circumstances. 
§ 29-2523 (as amended by 1998 Neb. Laws, L.B. 422); State v. 
Rust, 247 Neb. 503, 528 N.W.2d 320 (1995). Based on this 
assertion and our holding in State v. Rust, Lotter argues that the 
sentencing panel’s failure to find a particular aggravating cir- 
cumstance acts as an acquittal of the circumstance, such that 
this court cannot reconsider it on appeal. Because we conclude 
that the sentencing panel was correct in its determinations con- 
cerning the aggravating circumstances in the instant case, we do 
not address this issue. 


b, Risk of Nonpersuasion 


Lotter also asserts that although a capital defendant should 
have the risk of nonproduction as to mitigating circumstances, 
a capital defendant should not have the risk of nonpersuasion. 
Lotter argues that once a capital defendant has met his or her 
risk of nonproduction, the State should have the burden to dis- 
prove the mitigating circumstance by proof beyond a reasonable 
doubt. 

In State v. Reeves, 234 Neb. 711, 453 N.W.2d 359 (1990), we 
held that a capital defendant has the risk of nonpersuasion as to 
the existence of mitigating circumstances. We stated: 

We will not assign a burden of proof with regard to mit- 
igating factors. The State may present evidence which is 
probative of the nonexistence of a statutory or nonstatu- 
tory mitigating circumstance, while the defendant may 
present evidence which is probative of the existence of a 
statutory or nonstatutory mitigating circumstance. How- 
ever, because Neb. Rev. Stat. §§ 29-2521 et seq. (Reissue 
1989) do not require the State to disprove the existence of 
mitigating circumstances, they do place the risk of non- 
production and nonpersuasion on the defendant. See 
Foster vy. State, 304 Md. 439, 499 A.2d 1236 (1985) 
(although Maryland’s death penalty statute does not 
require the prosecution to disprove the existence of miti- 
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gation, it does place on the defendant the risk of nonpro- 
duction and nonpersuasion). 
(Emphasis omitted.) 234 Neb. at 738, 453 N.W.2d at 377. We 
see no reason to revisit our decision in Reeves. 


c. Findings 

Lotter further argues that the sentencing panel erred in not 
stating what standard or risk it applied in evaluating the statu- 
tory and nonstatutory mitigating circumstances in the instant 
case. Lotter cites Rust v. Hopkins, 984 F.2d 1486 (8th Cir. 
1993), wherein the court remanded the case because the burden 
to be placed upon the state for the establishment of aggravating 
circumstances was not clear at the time the defendant was 
sentenced. 

In Rust v. Hopkins, supra, the federal court noted that this 
court had not stated any standard concerning the burden of 
proof as to aggravating circumstances. However, this court has 
clearly stated that a capital defendant bears the risk of nonper- 
suasion as to mitigating circumstances. When the trial court 
fails to explicitly state the law it followed in its order, we 
assume that the trial court followed the law. See Davidson v. 
Davidson, 254 Neb. 656, 578 N.W.2d 848 (1998). We have no 
reason to believe that the trial court in the instant case did not 
review the mitigating circumstances presented by Lotter 
according to Lotter’s “risk of nonpersuasion.” 


10.5.2. Aggravating Circumstance (1)(b) 

Prior to its amendment by 1998 Neb. Laws, L.B. 422, 
§ 29-2523(1)(b) provided that it was an aggravating circum- 
stance when “[t]he murder was committed in an apparent effort 
to conceal the commission of a crime, or to conceal the identity 
of the perpetrator of a crime.” Lotter argues that the word 
“apparent” improperly alters the burden of proof. However, 
L.B. 422 struck the word “apparent” from the statute, rendering 
Lotter’s argument moot. See part 13, infra. This assignment of 
error is without merit. 


10.5.3. Aggravating Circumstance (1)(h) 
Lotter argues that aggravating circumstance (1)(h) did not 
exist, because the crime was not committed during an “imme- 
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diate and direct attempt,” brief for appellant at 147, to enforce 
the law or conduct an investigation of the victims, citing State 
v. Rust, 197 Neb. 528, 250 N.W.2d 867 (1977). Under 
§ 29-2523(1)(h), as amended, it is an aggravating circumstance 
when “[t]he murder was committed knowingly to disrupt or 
hinder the lawful exercise of any governmental function or the 
enforcement of the laws.” In State v. Rust, we noted that the 
murder was committed while the defendant was being pursued 
by the police. In the instant case, there was no law enforcement 
officer anywhere near the scene of the crime. However, there is 
no requirement that the murder must be an “immediate and 
direct” attempt to disrupt or hinder the enforcement of the laws. 
The only requirement is that the defendant must do so “‘know- 
ingly.” The sentencing panel expressly stated that its determina- 
tion that the murders were committed to disrupt or hinder the 
enforcement of the laws was based on the fact that the “motive 
for the murder of Teena Brandon was to prevent her from being 
a witness for the State in any potential prosecution against each 
Defendant for kidnapping and sexually assaulting her.” 
Certainly, preventing a witness from testifying would disrupt or 
hinder the enforcement of the laws. Thus, the only question is 
whether Lotter did so knowingly, a question we address in part 
13, infra. 


10.5.4. Mitigating Circumstance (2)(b) 

Lotter asserts that the sentencing panel should have found the 
existence of statutory mitigating circumstance (2)(b), which 
exists when “([t]he offender acted under unusual pressures or 
influences or under the domination of another person.” In State 
v. Holtan, 197 Neb. 544, 547, 250 N.W.2d 876, 880 (1977), we 
stated that this “provision contemplates only outside pressures, 
not those created by the defendant’s own acts.” The only pres- 
sure in this case was that created by the impending criminal 
charges against Lotter due to his involvement in the sexual 
assault of Brandon, that is, pressure created by Lotter’s own 
acts. This assignment of error is without merit. 


10.5.5. Mitigating Circumstance (2)(c) 
Under subsection (2)(c), it is a mitigating circumstance when 
“[t]he crime was committed while the offender was under the 
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influence of extreme mental or emotional disturbance.” 
Psychologist Dr. Timothy Butler Jeffrey testified at the sentenc- 
ing hearing that it was probable that Lotter was under “extreme 
emotional distress” at the time the crimes were committed. Dr. 
Paul Fine testified that Lotter has “extreme mental and emo- 
tional disturbance” anytime that he is stressed and that the 
crime was committed while the offender was under the influ- 
ence of extreme mental and emotional disturbance. Both 
experts’ testimony was apparently based upon their conclusion 
that Lotter is a person who suffers from an extreme mental and 
emotional disturbance anytime he is put in a stressful situation 
or even if he is merely intoxicated. Thus, the expert testimony 
indicates that although Lotter may have been under extreme 
mental and emotional disturbance at the time the crimes were 
committed, his extreme mental and emotional disturbance was 
the result of a mental illness or mental defect, which falls within 
the broader purview of mitigating circumstance (2)(g). This 
assignment of error is without merit. 


10.5.6. Mitigating Circumstance (2)(g) 

Section 29-2523(2)(g), as amended by 1998 Neb. Laws, L.B. 
422, provides that it is a mitigating circumstance when “[a]t the 
time of the crime, the capacity of the defendant to appreciate 
the wrongfulness of his or her conduct or to conform his or her 
conduct to the requirements of the law was impaired as a result 
of mental illness, mental defect, or intoxication.” Dr. Jeffrey 
testified that Lotter’s capacity to appreciate the wrongfulness of 
his conduct or to conform his conduct to the requirements of the 
law was impaired as a result of mental illness, mental defect, or 
intoxication. The State did not dispute this statement. Dr. Fine 
testified that Lotter has several mental disorders that have been 
ongoing since birth, that Lotter had those disorders at the time 
the crimes were committed, and that Lotter would continue to 
have those disorders. Dr. Fine described Lotter as “extremely 
dysfunctional” and stated that Lotter’s mental disorders 
impaired his ability to appreciate the wrongfulness of his con- 
duct or to conform his conduct to the requirements of the law. 

Lotter argues that the weight given to this circumstance was 
erroneously diminished based on the sentencing panel’s refer- 
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ence to its findings regarding § 29-2523(2)(b), (c), and (d) and 
the panel’s finding that Lotter was not intoxicated. 

We conclude that even were Lotter intoxicated, any addi- 
tional weight Lotter’s intoxication would have is insufficient to 
approach or exceed the weight of the aggravating circumstances 
in the instant case. Thus, this assignment of error is without 
merit. 


10.5.7. Mitigating Circumstance (2)(d) 

Lotter also claims that mitigating circumstance (2)(d) 
existed, since it requires only that a capital defendant have an 
“age.” Lotter asserts that because he has an ascertainable age, 
the only question is the weight to be attributed to this mitigat- 
ing circumstance. 

According to the plain language of subsection (2)(d), “[t]he 
age of the defendant at the time of the crime” is a mitigating cir- 
cumstance. However, in State v. Simants, 197 Neb. 549, 250 
N.W.2d 881 (1977), this court held that subsection (2)(d) refers 
only to a child of tender age, a juvenile, or a person of advanced 
years, where senility may be involved. Lotter acknowledges our 
holding in Simants, but points out that since Simants was 
decided, the Legislature absolutely prohibited the imposition of 
the death penalty on anyone under the age of 18 at the time the 
crime was committed. Neb. Rev. Stat. § 28-105.01 (Reissue 
1995). Lotter argues that the adoption of § 28-105.01 indicates 
that the Simants court’s interpretation of (2)(d) is no longer 
applicable. 

We disagree. Section 28-105.01 merely narrows the applica- 
tion of mitigating circumstance (2)(d) to persons of advanced 
years. Because Lotter is not such a person, he cannot receive the 
benefit of this statutory mitigating circumstance. 


10.5.8. Comparative Analysis 
Lotter’s assertion that the sentencing panel erred by incor- 
rectly conducting its comparative review is without merit 
according to our analysis of assignment of error 10.4. 


10.6. Jurisdiction and Double Jeopardy 
On February 21, 1996, Lotter was sentenced to a term of not 
less than 100 months’ nor more than 300 months’ imprisonment 
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for his burglary conviction and to a term of not less than 100 
months’ nor more than 300 months’ imprisonment for each use 
of a weapon conviction. On February 29, the court set aside the 
burglary and use of a weapon sentences as in excess of the lim- 
its as prescribed by law and resentenced Lotter to not less than 
80 months’ nor more than 20 years’ imprisonment for the bur- 
glary conviction and to not less than 80 months’ nor more than 
20 years’ imprisonment for each use of a weapon conviction. 
Lotter argues that the district court lacked jurisdiction to mod- 
ify the sentences and that the Double Jeopardy Clause of the 
Fifth Amendment prohibits imposing a sentence for both felony 
murder and the underlying felony offense, citing State v. 
McHenry, 250 Neb. 614, 550 N.W.2d 364 (1996). Lotter asserts 
that because the trial court lacked jurisdiction to modify the 
sentences imposed on February 21, and because the sentences 
then imposed were outside the authority of the trial court to 
enter, the cause must be remanded by this court for another sen- 
tencing determination in that regard. 

In State v. McHenry, supra, this court held that the underly- 
ing felony merges into a felony murder conviction and cannot 
be punished separately, barring a clear indication by the 
Legislature that independent punishments were intended. We 
also held that vacating the sentence for the underlying felony 
cures the double jeopardy violation. As to the burglary convic- 
tion, the State concedes that Lotter is entitled to the vacation of 
his sentence. Accordingly, we conclude that Lotter’s burglary 
sentence must be vacated. 

The remaining question is whether the district court had 
jurisdiction to modify the sentences imposed on February 21, 
1996. This court has stated: 

[When a valid sentence has been put into execution the 
trial court cannot modify, amend, or revise it in any way, 
either during or after the term or session of court at which 
the sentence was imposed. Any attempt to do so is of no 
effect and the original sentence remains in force. 
(Emphasis supplied.) State v. Brewer, 190 Neb. 667, 676-77, 
212 N.W.2d 90, 95 (1973). See, also, State v. Christiansen, 217 
Neb. 740, 351 N.W.2d 67 (1984). However, the sentences 
imposed in the instant case on February 21 were not “valid sen- 
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tences.” Rather, they were invalid in that the maximum period 
of incarceration specified exceeded that which is authorized by 
statute. See Neb. Rev. Stat. § 28-105 (Reissue 1995). When a 
sentence imposed is unauthorized under law, it is void, and a 
void sentence is no sentence. State v. Wilcox, 239 Neb. 882, 479 
N.W.2d 134 (1992). In other words, the trial court did not 
impose any sentences in the instant case until February 29. See 
State v. Gaston, 191 Neb. 121, 214 N.W.2d 376 (1974) (distin- 
guishing State v. Brewer, supra). 


10.7. Reweighing 
Finally, Lotter challenges the constitutionality of this court’s 
reweighing of death penalty sentences. According to our analy- 
sis in State v. Moore, 250 Neb. 805, 553 N.W.2d 120 (1996), 
this assignment of error is without merit. 


10.8. Excessive Sentence 
This assignment of error is without merit according to our 
analysis of assignment of error No. 10.4. 


11. AMENDED INFORMATION 
In his pro se brief, Lotter asserts that the trial court erred in 
denying his motion to quash. However, both of Lotter’s assign- 
ments in this regard, Nos. 11.1 and 11.2, have already been dis- 
posed of by our analysis of assignments of error Nos. 8.2.1 and 
10.1. 


12. OPENING AND CLOSING STATEMENTS 

Lotter’s arguments concerning closing statements are with- 
out merit according to our analysis of assignment of error No. 
2.7. In regard to his assertions regarding opening statements, we 
note that the case he cites supports the conclusion that there was 
no prosecutorial misconduct here. See King v. Borg, 21 F.3d 
1113 (9th Cir. 1994) (unpublished decision). This assignment of 
error is without merit. 


13. MOTION FOR REMAND 
After oral argument, Lotter filed a motion to remand for 
resentencing after adoption of 1998 Neb. Laws, L.B. 422. 
Section 29-2523(1)(b) and (h), which was amended by L.B. 
422, effective July 15, 1998, now states: 
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(b) The murder was committed in an apparent effort to 
conceal the commission of a crime, or to conceal the iden- 
tity of the perpetrator of @ such crime; 


(h) The erime murder was committed knowingly to dis- 
rupt or hinder the lawful exercise of any governmental 
function or the enforcement of the laws . 

(The words stricken have been deleted and the words under- 
lined have been added.) Lotter was sentenced prior to the effec- 
tive date of the amendment. Accordingly, Lotter filed a motion 
asking this court to remand the instant cause for resentencing in 
accordance with the amendments. 

This court has “consistently held that where a criminal 
Statute is amended by mitigating the punishment, after the com- 
mission of a prohibited act but before final judgment, the pun- 
‘ishment is that provided by the amendatory act unless the 
Legislature has specifi{ed] otherwise.” (Emphasis in original.) 
State v. Schrein, 247 Neb. 256, 258, 526 N.W.2d 420, 421 
(1995). See, also, State v. Randolph, 186 Neb. 297, 183 N.W.2d 
225 (1971). Furthermore, this court has held that a defendant’s 
sentence and conviction become a final judgment on the date 
that this court enters its mandate concerning a defendant’s 
direct appeal. State v. Schrein, supra; State v. Warner, 192 Neb. 
438, 222 N.W.2d 292 (1974). Thus, the question is whether the 
amendments to § 29-2523 mitigate the punishment imposed. 

Lotter argues that the amendments have limited the applica- 
tion of subsections (1)(b) and (1)(h) to a class of homicides 
more narrow than at the time Lotter was sentenced. If the appli- 
cable scope of the aggravating circumstances has indeed nar- 
rowed, Lotter’s actions may no longer fit within the circum- 
stances’ purview, rendering them inapplicable. If subsections 
(1)(b) and (1)(h) have been rendered inapplicable, Lotter’s sen- 
tence would have to be reweighed, possibly resulting in the 
reduction of his death sentence to a life sentence, which would 
clearly mitigate his punishment. Therefore, to determine 
whether § 29-2523 has been amended to mitigate the punish- 
ment, we must determine whether the amendments narrowed 
the scope of the statute’s applicability. 
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a. Aggravating Circumstance (1)(b) 

First, we must determine the effect of the deletion of the 
word “apparent” from subsection (1)(b). In State v. Reeves, 234 
Neb. 711, 754, 453 N.W.2d 359, 386 (1990), this court held that 
the term “‘apparent’” as used in subsection (1)(b) means 
“readily perceptible,’ and therefore ‘the provision cannot be 
applied in speculative situations or where a strained construc- 
tion is necessary to fulfill it’ ” In State v. Moore, 250 Neb. 805, 
813, 553 N.W.2d 120, 128 (1996), we addressed whether the 
word “apparent” improperly alters the burden of proof regard- 
ing subsection (1)(b) and stated: 

[The defendant] confuses the substance of what must be 
proved with the placement of the burden to prove it. 

. “Apparent” qualifies aggravating circumstance 
§ 29-2523(1)(b) to the extent that the provision cannot be 
applied in speculative situations or where a strained con- 
struction is necessary to fulfill it. Consequently, the sub- 
stance of what must be proved to establish this aggravat- 
ing circumstance is that the murder was committed in a 
readily perceptible effort to conceal the commission of a 
crime or to conceal the identity of the perpetrator of a 
crime. It is the State which must shoulder the burden of 
proving the existence of aggravating circumstance 
§ 29-2523(1)(b) beyond a reasonable doubt. 

See, also, State v. Reeves, supra. 

What, however, is the “substance” of the word “apparent”? 
To answer this question, we must clarify the meaning of the 
phrase “readily perceptible.’ Webster’s defines “readily” as 
“easily.” Webster’s Encyclopedic Unabridged Dictionary of the 
English Language 1195 (1994). “Perceptible” is defined as 
“capable of being perceived,” which could be restated as “capa- 
ble of being noted.” Jd. at 1069 (defining perceptible and listing 
“note” as a synonym of “perceive’”). Furthermore, “easily” 
means “without trouble.” Jd. at 449. Thus, broken into separate 
elements, “readily perceptible” means “capable of being easily 
noted” or “capable of being noted without trouble.” 

Accordingly, for the sentencing panel to conclude that Lotter 
murdered Lambert and DeVine in an “ ‘apparent effort to con- 
ceal the commission of a crime,’ ” it must have been obvious to 
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the panel that that was Lotter’s purpose. If it were not obvious, 
it would not have been “easily capable of being noticed.” 
Indeed, if the deletion of the word “apparent” has any substan- 
tive effect at all, it would be to increase the ease with which a 
sentencing panel may conclude that a defendant was attempting 
to conceal the commission of a crime. 

The foregoing discussion should make the following point 
clear: The word “apparent” never had any “substance” within 
the context of subsection (1)(b). At most, it was an obtuse way 
of stating that the particular aggravating circumstance at issue 
must be proved beyond a reasonable doubt. To hold otherwise, 
we would have to conclude that with the deletion of the word 
“apparent,” aggravating circumstance (1)(b) may now be 
applied when its existence is merely speculative or requires a 
strained construction. 

The amendments to § 29-2523 include a provision explicitly 
stating, “The facts upon which the applicability of an aggravat- 
ing circumstance depends must be proved beyond a reasonable 
doubt.” See, also, State v. Victor, 235 Neb. 770, 457 N.W.2d 431 
(1990) (holding likewise). The Legislature doubtless concluded, 
as do we, that with the addition of explicit language indicating 
as much, the word “apparent” was rendered redundant. Because 
the word “apparent” was merely redundant, its deletion has no 
effect on the applicability of subsection (1)(b). 

Next, we must determine whether the substitution of the 
word “such” for “a” has narrowed the applicability of subsec- 
tion (1)(b). In State v. Hunt, 220 Neb. 707, 371 N.W.2d 708 
(1985), this court held that subsection (1)(b) does not apply 
when the only “crime” committed by the defendant is the mur- 
der to which subsection (1)(b) is to be applied. “Certainly, any 
killing has the effect of rendering the victim incapable of iden- 
tifying the perpetrator; that truism, however, does not satisfy the 
requirement that the murder be committed ‘to conceal the iden- 
tity of the perpetrator.’ ” Jd. at 725, 371 N.W.2d at 720-21 (cit- 
ing State v. Williams, 217 Neb. 539, 352 N.W.2d 538 (1984), 
and State v. Reeves, 216 Neb. 206, 344 N.W.2d 433 (1984)). 
Thus, for subsection (1)(b) to apply, a defendant must commit 
the murder in an effort to conceal some crime or to conceal the 
identity of the perpetrator of some crime other than the murder 
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itself. The addition of the word “such” has no effect other than 
to ensure that the “crime” referred to is not the “murder” itself. 
Thus, the deletion of the word “apparent” and the substitu- 
tion of the word “such” for “a” in subsection (1)(b) merely 
eliminate redundancy and clarify existing law. Because the 
amendments to subsection (1)(b) do not alter the scope of its 
applicability, they do not serve to mitigate punishment. 


b. Aggravating Circumstance (1)(h) 

In the absence of any specific limitation, the word “murder,” 
which replaces the word “crime” in subsection (1)(h), must nec- 
essarily refer to both felony and premeditated murder. See State 
v. White, 254 Neb. 566, 577 N.W.2d 741 (1998) (holding that 
premeditated and felony murder are merely alternate theories of 
the same crime). Accordingly, we must conclude that the 
Legislature replaced the word “crime” with the word “murder” 
to ensure that the act referred to was limited to the murder to 
which the subsection was to be applied, as opposed to the 
underlying felony in a felony murder or some other unrelated 
crime. 

However, the addition of the word “knowingly” does narrow 
the scope of the applicability of subsection (1)(h) and thus may 
act to mitigate Lotter’s punishment. In State v. Fries, 214 Neb. 
874, 886, 337 N.W.2d 398, 405 (1983), this court stated that 
““knowingly’” means “‘willfully,’” as distinguished from 
“accidentally or involuntarily.” In other words, to commit an act 
knowingly, the defendant must be aware of what he is doing. 
Accordingly, for subsection (1)(h) to apply, a defendant must be 
aware that the murder was committed to “disrupt or hinder the 
lawful exercise of any governmental function or the enforce- 
ment of the laws.” Prior to the amendments wrought by 1998 
Neb. Laws, L.B. 422, there was no such knowledge requirement. 

Therefore, in the instant case, subsection (1)(h) can be 
applied to Lotter’s sentence only if Lotter knowingly commit- 
ted the murder to disrupt or hinder the enforcement of the laws. 
In its order, the sentencing panel stated that Lotter drove to 
Lambert’s house “for the express purpose of murdering Teena 
Brandon so that she would not be alive to act as a witness for 
the State in any potential prosecution against [him] for sexually 
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assaulting and kidnapping her.” Thus, even though the statute 
did not impose a knowledge requirement at the time of Lotter’s 
sentencing, the sentencing panel nevertheless found that Lotter 
knew the murder was committed to hinder or disrupt the 
enforcement of the laws. 

Because the amendments to subsection (1)(b) do not act to 
mitigate the punishment and because the sentencing panel 
found that Lotter possessed the requisite knowledge pursuant to 
subsection (1)(h), no remand is required in the instant case. 


IV. CONCLUSION 
We hereby vacate Lotter’s sentence on the burglary convic- 
tion. Because we conclude that Lotter’s remaining assignments 
of error are without merit, we affirm his convictions and other 
sentences. 
AFFIRMED, AND BURGLARY SENTENCE VACATED. 


CONNOLLY, J., concurring. 

I concur but write separately to raise certain issues concern- 
ing this court’s application of the risk of nonpersuasion to mit- 
igating circumstances and this court’s proportionality review. 


RISK OF NONPERSUASION 

Our holding in State v. Reeves, 234 Neb. 711, 453 N.W.2d 
359 (1990), wherein we indicated that there is no burden of 
proof with regard to mitigating factors, I believe has been inac- 
curately stated. The function of a standard of proof, as that con- 
cept is embodied in the Due Process Clause and in the realm of 
factfinding, is to instruct the finder of fact concerning the 
degree of confidence our society thinks he or she should have in 
the correctness of factual conclusions for a particular type of 
adjudication. Lynch v. Nebraska Dept. of Corr. Servs., 245 Neb. 
603, 514 N.W.2d 310 (1994). A finding of fact invariably 
requires that some burden of proof be met; otherwise, any evi- 
dence produced must be believed (the degree of confidence 
required being nil). Indeed, for a fact finder to be “persuaded” 
by a defendant’s evidence, he or she must, at a minimum, be 
convinced that it is more likely than not that the evidence pro- 
duced by the defendant is worthy of belief. If the fact finder 
were not so convinced, he or she could not be so “persuaded.” 
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Thus, the phrase “risk of nonpersuasion” means nothing more 
than that the defendant has to prove statutory mitigating cir- 
cumstances exist by a “preponderance of the evidence.” We 
should explicitly state that defendants must prove the existence 
of statutory mitigating circumstances by a preponderance of the 
evidence. See, e.g., Com. v. Walker, 540 Pa. 80, 656 A.2d 90 
(1995) (holding that such scheme is not unconstitutional); State 
v. Cooper, 151 N.J. 326, 700 A.2d 306 (1997) (explaining why 
burden should be on defendant rather than on state). 


PROPORTIONALITY REVIEW 

I am also compelled to point out that this court’s current 
interpretation of the proportionality statutes leads to illogical 
results. 

In State v. Simants, 197 Neb. 549, 564, 250 N.W.2d 881, 890 
(1977), which was decided prior to the Legislature’s adoption of 
Neb. Rev. Stat. §§ 29-2521.01 to 29-2521.04 (Reissue 1995), 
this court stated that it would “compare each capital case under 
review with those previous cases in which the death penalty has 
or has not been imposed under the new [1973] statute.” 
(Emphasis supplied.) This court reasoned that by undertaking 
such a review, it could ensure that the death penalty is not 
applied in an arbitrary and capricious manner. 

In 1978, the Legislature adopted §§ 29-2521.01 to 29-2521.04. 
Section 29-2521.03 provides in part that “[nJo sentence 
imposed shall be greater than those imposed in other cases with 
the same or similar circumstances.” (Emphasis supplied.) 

In State v. Welsh, 202 Neb. 249, 275 N.W.2d 54 (1979), this 
court held that §§ 29-2521.01 to 29-2521.04 applied only to 
convictions wherein the death penalty was imposed. 

Later, in State v. Williams, 205 Neb. 56, 76, 287 N.W.2d 18, 
29 (1979), we held that §§ 29-2521.01 to 29-2521.04 would 
“be construed to require the Supreme Court to review and ana- 
lyze only cases involving a conviction for first degree murder 
committed on or after April 20, 1973.” This conclusion was 
based on “the fact that in this state first degree murder is the 
only crime for which the penalty of death can be imposed [and 
that these sections] apply only to a conviction for first degree 
murder... .” State v. Williams, 205 Neb. at 75, 287 N.W.2d at 


"526 255 NEBRASKA REPORTS 


28. We stated that it “is a practical impossibility to make any 
meaningful comparison of a death sentence in a first degree 
. murder case with any sentence imposed for another crime for 
which the death sentence is not authorized.” Jd. at 75, 287 
N.W.2d at 29. 

In State v. Moore, 210 Neb. 457, 473, 316 N.W.2d 33, 42 
(1982), the defendant challenged the interpretation in Williams 
of §§ 29-2521.01 to 29-2521.04, arguing that the consideration 
of first degree murder convictions excludes from determination 
“a large group of homicides in which defendants avoided death 
by being charged with lesser crimes than first-degree murder or 
by pleading to lesser charges, or by other acts of prosecutorial 
discretion in interpreting the charging facts.” In response, this 
court delineated the reasons why a literal application of those 
sections would “unconstitutionally encroach upon the judicial 
function.” State v. Moore, 210 Neb. at 473, 316 N.W.2d at 42. 

We stated that a literal construction would violate the sepa- 
ration of powers doctrine. First, we noted that “the Legislature 
cannot direct the disposition of one case by the factual determi- 
nation of another.” Id. at 474, 316 N.W.2d at 43. Second, we 
noted that this court would have to “independently gather evi- 
dence.” Jd. at 475, 316 N.W.2d at 43. Third, we noted that this 
court would be required to “find facts in a case not before it.” 
Id. Fourth, we noted that it would impinge upon the “executive 
function of the prosecutor.” Jd. Fifth, we noted that it would 
“unconstitutionally restrict the appellate review powers of this 
court under Neb. Const. art. I, § 23.” Jd. at 476, 316 N.W.2d at 
43. However, this court held that it would continue to make 
comparisons between first degree murder convictions. 

Our holding in Moore was affirmed in State v. Reeves, 216 
Neb. 206, 344 N.W.2d 433 (1984), when we reviewed 58 cases 
wherein convictions of first degree murder had been imposed. 

Finally, in State v. Palmer, 224 Neb. 282, 328, 399 N.W.2d 
706, 736 (1986), this court further limited its interpretation of 
§§ 29-2521.01 to 29-2521.04, holding that comparison reviews 
“should include only those cases in which the death penalty was 
imposed.” This court stated that “in the absence of anything 
indicating the contrary, statutory language is to be given its 
plain and ordinary meaning,” State v. Palmer, 224 Neb. at 294, 
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399 N.W.2d at 717, and that “where the language of a statute is 
plain and unambiguous, no interpretation is needed, and a court 
is without authority to change such language.” Jd. at 295, 399 
N.W.2d at 718. Nonetheless, when making its determination 
concerning the appropriate interpretation of §§ 29-2521.01 to 
29-2521.04, this court stated, “It is apparent that the statutes 
cannot be enforced as they were written.” State v. Palmer, 224 
Neb. at 323, 399 N.W.2d at 733. This court noted that in order 
to impose the death penalty, the sentencing entity must list the 
aggravating and mitigating circumstances in writing, which is 
not required when the sentence is life imprisonment. Based on 
that predicate, this court concluded that there is no way of 
knowing whether any aggravating or mitigating circumstances 
were present in a given case unless the sentence is death. 
Accordingly, this court concluded that “no other case but a 
death sentence case can be said to be a case similar to that under 
review.” Id. at 327-28, 399 N.W.2d at 736. 

I conclude that our holding in Palmer rendered proportional- 
ity review pursuant to §§ 29-2521.01 to 29-2521.04 a nullity. 
Our analysis in State v. Victor, 235 Neb. 770, 457 N.W.2d 431 
(1990), provides an excellent example of the meaningless 
analysis this court engages in when performing a “proportion- 
ality” review according to Palmer. In Victor, we stated that 
§ 29-2521.03’s “purpose . . . is to ensure that no sentence 
imposed shall be greater than those imposed in other cases with 
the same or similar circumstances and that the review should 
include only those cases in which the death penalty was 
imposed.” 235 Neb. at 796, 457 N.W.2d at 447-48. We then 
noted that we had “compared” the case at issue with the “appli- 
cable cases” and concluded that “the sentence imposed in this 
case is no greater than, nor disproportionate to, the sentence 
imposed in any other case with the same or similar circum- 
stances.” Id. at 796, 457 N.W.2d at 448. The obvious fallacy in 
this reasoning is that a death sentence cannot be “greater than” 
or “disproportionate to” another death sentence. Regardless of 
the aggravating circumstances present, the penalty imposed, 
which will always be the death penalty according to State v. 
Welsh, 202 Neb. 249, 275 N.W.2d 54 (1979), will never be 
greater than the penalty imposed in other similar cases when 
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those cases are limited to those in which death has been 
imposed. 

In construing a statute, a court must look to the statute’s pur- 
pose and give the statute a reasonable construction which best 
achieves that purpose, rather than a construction which would 
defeat it. In re Invol. Dissolution of Battle Creek State Bank, 
254 Neb. 120, 575 N.W.2d 356 (1998). Moreover, in construing 
a Statute, it is presumed that the Legislature intended a sensible, 
rather than an absurd, result. Hoiengs v. County of Adams, 254 
Neb. 64, 574 N.W.2d 498 (1998). Certainly, the Legislature 
could not have intended §§ 29-2521.01 to 29-2521.04 to mean 
nothing. 

Unfortunately, a look at other jurisdictions’ methods of pro- 
portionality review does not solve this puzzle. In State v. Bland, 
958 S.W.2d 651 (Tenn. 1997), the Tennessee Supreme Court 
held that the death penalty is disproportionately imposed only 
when the case at issue, “taken as a whole, is plainly lacking in 
circumstances consistent with those in similar cases in which 
the death penalty has been imposed.” Id. at 665. The court 
stated that “[e]ven if a defendant receives a death sentence 
when the circumstances of the offense are similar to those of an 
offense for which a defendant has received a life sentence, the 
death sentence is not disproportionate where the Court can dis- 
cern some basis for the lesser sentence.” Jd. Moreover, the court 
noted that “where there is no discernible basis for the difference 
in sentencing, the death sentence is not necessarily dispropor- 
tionate.” Id. 

In Tennessee, the Supreme Court “is not required to deter- 
mine that a sentence less than death was never imposed in a 
case with similar characteristics.” Jd. Tennessee’s proportion- 
ality statute requires its appellate courts to determine only 
whether a “ ‘sentence of death is excessive or disproportionate 
to the penalty imposed in similar cases, considering both the 
nature of the crime and the defendant.’” Jd. According to the 
court, the word “ ‘disproportionate’ ” clearly indicates that the 
court’s “function in performing comparative review is not to 
search for proof that a defendant’s death sentence is perfectly 
symmetrical, but to identify and invalidate the aberrant death 
sentence.” Id. 
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Accordingly, in Bland the court upheld a death sentence even 
though the death sentence had not been imposed in a similar 
case. The court admitted that it had “certainly found examples 
of more atrocious killings in which the jury declined to impose 
the death penalty.” Jd. at 670. However, the court emphasized 
that “the isolated decision of the sentencer to afford mercy does 
not render the death sentence in this case disproportionate.” Jd. 

Although the holding in Bland would resolve this court’s 
proportionality dilemma, the holding is inconsistent with 
Nebraska’s statute. Neb. Rev. Stat. § 29-2522(3) (Reissue 1995) 
contains language similar to that in Tennessee’s statute, includ- 
ing the word “disproportionate.” However, §§ 29-2521.01 to 
29-2521.04, the statutes at issue, do not. Rather, they clearly 
state that “no sentence imposed shall be greater than those 
imposed in other cases with the same or similar circumstances.” 
(Emphasis supplied.) § 29-2521.03. Thus, § 29-2521.03’s plain 
language clearly requires what Tennessee’s statute does not, 
that no death sentence be imposed when a sentence less than 
death was imposed in a case with similar characteristics. 

That is why this court rejected the statute’s plain meaning in 
State v. Palmer, 224 Neb. 282, 327, 399 N.W.2d 706, 735 
(1986), wherein this court stated that it was not 

the purpose of the Legislature to eliminate all discretion in 

sentencing and ensure that the death penalty be imposed in 

every case in which it is a possible sentence or that the 

penalty not be imposed in cases in which it is appropriate 

because in certain other cases it was not imposed, 

although it might have been an appropriate sentence. 
This court noted that “[i]t would be possible to construe the 
statute so that cases in which the death penalty was not 
imposed, although upon reflection it could be said that the death 
penalty might have been imposed, would be the standard 
against which al] future death penalty cases would be com- 
pared.” Jd. However, such a construction would “for all practi- 
cal purposes . . . amount to a repeal of the death penalty,” id. at 
327, 399 N.W.2d at 735-36, because, as the court recognized in 
Bland, sentencing cannot be conducted with mathematical pre- 
cision. 
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This court stated in Palmer that it did not “understand that 
the Legislature intended the statute to effect a repeal of the 
death penalty.” 224 Neb. at 327, 399 N.W.2d at 736. The court 
took judicial notice of the fact that the Legislature had consid- 
ered bills to repeal the death penalty and had rejected them. 
Indeed, it would be as illogical to hold that a statute intended to 
ensure the death penalty is applied proportionally was intended 
to overrule the death penalty as it is to give the proportionality 
statute no meaning at all. Why ensure that the death penalty is 
applied proportionately if the death penalty is not to be applied? 

If the Legislature intends to require perfect symmetry in the 
sentencing of homicides, which is not only impossible but con- 
stitutionally unnecessary, see Gregg v. Georgia, 428 U.S. 153, 
96 S. Ct. 2909, 49 L. Ed. 2d 859 (1976), it should simply repeal 
the death penalty outright. 

This court is caught between a rock and a hard place. The 
interpretation in Palmer of §§ 29-2521.01 to 29-2521.04 is 
illogical. However, to reinterpret §§ 29-2521.01 to 29-2521.04 
would require this court to (1) interpret the statute as written, 
thus accepting that the Legislature intended to implicitly repeal 
the death penalty, or (2) adopt some other interpretation that is 
unsupported by the statutory language. The first choice would 
be as illogical as this court’s holding in Palmer; this court 
would simply substitute one flawed result for another. The sec- 
ond choice would require this court to disregard its canons of 
statutory construction and act in a legislative capacity. Both 
choices would require this court to add yet another layer of judi- 
cial gloss to an already convoluted canvas. 

The Legislature has not amended or repealed §§ 29-2521.01 
to 29-2521.04 since this court decided Palmer. In the absence of 
Legislative action, and in light of the above analysis, I see little 
reason for this court to further muddy the waters by overruling 
Palmer, illogical holding or not. I can only conclude that any 
changes to our statutory proportionality scheme should be 
effected by the Legislature, not by this court. 


CONCLUSION 
This court’s precedents misstate the defendant’s burden of 
proving statutory mitigating circumstances. Rather than mis- 
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stating that burden as “risk of nonpersuasion,” this court should 
refer to it by its proper nomenclature, “preponderance of the 
evidence.” Finally, I urge the Legislature to either substantially 
amend or repeal §§ 29-2521.01 to 29-2521.04, thereby resolv- 
ing this court’s battle with comparative review. 


GERRARD, J., concurring. 

I share Justice Connolly’s concern as to whether our current 
interpretation of Neb. Rev. Stat. §§ 29-2521.01 through 
29-2521.04 (Reissue 1995), i.e., that proportionality reviews 
“should include only those cases in which the death penalty was 
imposed,” State v. Palmer, 224 Neb. 282, 328, 399 N.W.2d 706, 
736 (1986), accurately reflects the intent of the Legislature 
when 1978 Neb. Laws, L.B. 711, was passed 20 years ago. 
However, because a literal interpretation of §§ 29-2521.01 
through 29-2521.04 would violate the separation of powers 
doctrine, see State v. Moore, 210 Neb. 457, 316 N.W.2d 33 
(1982), the principle of stare decisis properly requires adher- 
ence to State v. Palmer, supra, under these circumstances. 

As has been noted before, “ ‘in most matters it is more impor- 
tant that the applicable rule of law be settled than that it be set- 
tled right. . . . This is commonly true even where the error is a 
matter of serious concern, provided correction can be had by 
legislation.’ (Emphasis supplied.) State v. Hingst, 251 Neb. 
535, 539, 557 N.W.2d 681, 684 (1997) (Cassel, D.J., concur- 
ring) (quoting Burnet v. Coronado Oil & Gas Co., 285 US. 393, 
52 S. Ct. 443, 76 L. Ed. 815 (1932) (Brandeis, J., dissenting)). 
See, also, Crown Products Co. v. City of Ralston, 253 Neb. 1, 
567 N.W.2d 294 (1997) (Caporale, J., concurring). 

We have determined that proportionality review is not con- 
stitutionally required before imposing the death penalty, see 
State v. Palmer, supra (citing Pulley v. Harris, 465 U.S. 37, 104 
S. Ct. 871, 79 L. Ed, 2d 29 (1984)), and it is a firmly established 
rule of construction that where a statute has been judicially con- 
strued and that construction has not evoked an amendment, it 
will be presumed that the Legislature has acquiesced in the 
court’s determination of the Legislature’s intent. State v. White, 
254 Neb. 566, 577 N.W.2d 741 (1998); State v. Atkins, 250 Neb. 
315, 549 N.W.2d 159 (1996); State v. Joubert, 246 Neb. 287, 
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518 N.W.2d 887 (1994). The Legislature has never amended 
§§ 29-2521.01 through 29-2521.04. 

Therefore, in the absence of a constitutional requirement for 
proportionality review, it is the province of the Legislature, not 
the courts, to amend §§ 29-2521.01 through 29-2521.04 if pro- 
portionality reviews are to be conducted in a manner that is both 
meaningful and properly within our power to review. 

For these reasons, and because, in any event, Lotter’s penalty 
is no greater than penalties imposed in other cases with the 
same or similar circumstances (i.e., triple homicide) since April 
20, 1973, see § 29-2521.02, I concur in that part of the judg- 
ment affirming the penalty of death. In all other respects, I join 
in the opinion and judgment of the court. 

STEPHAN, J., joins in this concurrence. 


STATE OF NEBRASKA, APPELLEE, 
v. RICHARD A. LARSEN, APPELLANT. 
586 N.W. 2d 641 


Filed November 6, 1998. No. S-96-1188. 


1. Convictions: Appeal and Error. On review, a criminal conviction must be sus- 
tained if the evidence, viewed and construed most favorably to the State, is sufficient 
to support the conviction. In determining whether the evidence is sufficient to sustain 
a conviction in a jury trial, an appellate court does not resolve conflicts in the evi- 
dence, pass on the credibility of witnesses, evaluate explanations, or reweigh the evi- 
dence presented to the jury, which are within the jury’s province for disposition, 

2. Confessions: Appeal and Error. The voluntariness of a statement is to be tested by 
looking at all the circumstances, and the finding of the trial court will not be set aside 
unless clearly erroneous. In making this determination, an appellate court does not 
reweigh the evidence or resolve conflicts in the evidence, but, rather, recognizes the 
trial court as the finder of fact and takes into consideration that it observed the 
witnesses. 

3. Right to Counsel: Police Officers and Sheriffs. Once an accused has expressed his 
or her desire to deal with the police only through counsel, he or she is not subject to 
further interrogation by the authorities until counsel has been made available to him 
or her, unless the accused initiates further communication, exchanges, or conversa- 
tions with the police. 

4. Pretrial Procedure: Insanity. It is implicit in Neb. Rev. Stat. § 29-2203 (Reissue 
1995) that defense counsel be notified that a defendant is to be examined and be 
given an opportunity to be heard. 


10. 


11. 


12. 


13. 


14, 


15. 
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Expert Witnesses: Motions for Continuance: Appeal and Error. The decisions 
whether to exclude expert witness testimony and to grant a continuance in a criminal 
case are within the discretion of the trial court and will not be disturbed on appeal 
absent an abuse of discretion. 

Criminal Law: Motions for New Trial: Appeal and Error. In a criminal case, a 
motion for new trial is addressed to the discretion of the trial court, and unless an 
abuse of discretion is shown, the trial court’s determination will not be disturbed. 
Pretrial Procedure: Evidence: Prosecuting Attorneys. Under Neb. Rev. Stat. 
§ 29-1912 (Reissue 1995), whether a prosecutor’s late disclosure of evidence results 
in prejudice depends on whether the information sought is material to the preparation 
of the defense, meaning that there is a strong indication that such information will 
play an important role in uncovering admissible evidence, aiding preparation of wit- 
nesses, corroboraling testimony, or assisting impeachment or rebuttal. 

Criminal Law: Convictions: Evidence. Evidence that another person has been con- 
victed of the same crime for which the defendant is on trial is not admissible as proof 
of the guilt of the defendant. The same evidence, however, may be admissible for 
other reasons. 


Evidence: Convictions: Pleas: Prosecuting Attorneys: Jury Instructions. Under 


proper instruction, evidence of a codefendant’s guilty plea or conviction may be 
elicited by the prosecutor on direct examination so that the jury may assess the cred- 
ibility of the witness that the goverment asks it to believe. However, even when such 
evidence is admissible, a curative instruction is required when requested by the 
defendant’s counsel. 

Jury Instructions: Appeal and Error. A party who does not request a desired jury 
instruction cannot complain on appeal about incomplete instructions. 

Motions for Mistrial: Appeal and Error. The decision whether to grant a motion 
for mistrial is within the discretion of the trial court and will be upheld on appeal 
absent a showing of abuse of discretion. 

Motions for Mistrial: Prosecuting Attorneys: Proof. Before it is necessary to grant 
a mistrial for prosecutorial misconduct, the defendant must show that a substantial 
miscarriage of justice actually occurred. 

Trial: Prosecuting Attorneys. Whether prosecutorial misconduct is prejudicial 
depends largely on the facts of each case. 

Convictions: Evidence: Appeal and Error. In reviewing a criminal conviction, an 
appellate court does not resolve conflicts in the evidence, pass on the credibility of 
the witnesses, or reweigh the evidence; such matters are for the finder of fact, and a 
conviction will be affirmed, in the absence of prejudicial error, if the properly admit- 
ted evidence, viewed and construed most favorably to the State, is sufficient to sup- 
port the conviction. 

Homicide: Intent: Words and Phrases. Premeditation means to have formed a 
design to commit an act before it is done. A person kills with premeditated malice if 
before the act causing the death occurs, he or she has formed the intent or determined 
to kill the victim without legal justification. 

Homicide: Intent: Time. No particular length of time for premeditation is required, 
provided that the intent to kill is formed before the act is committed and not simulta- 
neously with the act that caused the death. The time needed for premeditation may be 
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so short as to be instantaneous; the intent to kill may be formed at any moment before 
the homicide is committed. 

17. Aiding and Abetting, Nebraska’s aider and abettor statute, Neb. Rev. Stat. § 28-206 
(Reissue 1995), provides that a person who aids, abets, procures, or causes another to 
commit any offense may be prosecuted and punished as if he or she were the princi- 
pal offender. 

18. Aiding and Abetting: Proof. Aiding and abetting requires some participation in a 
criminal act which must be evidenced by some word, act, or deed, and mere encour- 
agement or assistance is sufficient to make one an aider or abettor; however, no par- 
ticular acts are necessary, nor is it necessary that the defendant take physical part in 
the commission of the crime or that there was an express agreement to commit the 
crime. But evidence of mere presence, acquiescence, or silence is not enough to sus- 
tain the State’s burden of proving a defendant guilty under an aiding and abetting 
theory. 


Appeal from the District Court for Douglas County: 
THEODORE L. CARLSON, Judge. Affirmed. 


Richard J. Epstein for appellant. 


Don Stenberg, Attorney General, and Kimberly A. Klein for 
appellee. 


WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD, 
STEPHAN, and McCorMACK, JJ. 


GERRARD, J. 

Pursuant to jury verdict, the defendant-appellant, Richard A. 
Larsen, was adjudged guilty by the district court of two counts 
of murder in the first degree, in violation of Neb. Rev. Stat. 
§ 28-303 (Reissue 1995), and two counts of use of a deadly 
weapon in the commission of a felony, in violation of Neb. Rev. 
Stat. § 28-1205 (Reissue 1995). Larsen was sentenced to life 
imprisonment for each murder conviction and to 15 to 20 years’ 
imprisonment for each conviction of use of a weapon in the 
commission of a felony. The life sentence for the murder of vic- 
tim Louis Clinchers was ordered to be served consecutively to 
the life sentence for the murder of victim Shawn Nelson. The 
sentences of 15 to 20 years’ imprisonment for each of the use of 
a weapon convictions are to be served consecutively to the 
respective murder convictions, pursuant to § 28-1205(3). 
Larsen timely appealed. For the reasons that follow, we deter- 
mine that each of Larsen’s assigned errors is without merit and 
affirm the judgment of the district court. 
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FACTUAL BACKGROUND 

On September 24, 1995, Lamont Arnold was involved in an 
altercation with victims Nelson and Clinchers, and as a result, 
Amold sustained a cut to his face. Later that day, Arnold 
attended a party at the Park Avenue Apartments, where he com- 
plained to others that he had been “jumped” by some people. 
Armold left the party with another person to go and find 
Clinchers, and once they found Clinchers, one of the individu- 
als hit Clinchers on the head with a brick. Arnold thereafter 
returned to the party and bragged to others that he had 
“bricked” Clinchers. Larsen was described as being upset after 
being informed that Arnold had been attacked by two men, and 
Larsen suggested that they “go finish [Clinchers] off.” 
Therefore, Jeffrey Briney, Arnold, and Larsen went back to the 
location where Clinchers lay. 

Briney testified that as the three approached Clinchers, 
Clinchers was trying to speak. Briney testified that he then 
kicked Clinchers in the stomach and back and that moments 
later, Larsen pulled out a knife and stabbed Clinchers repeat- 
edly. While Larsen was in the process of stabbing Clinchers, a 
car drove through the alley, causing Larsen, Arnold, and Briney 
to leave Clinchers and to go hide on some stairs. After the car 
passed, Arnold went back up the stairs and rummaged through 
Clinchers’ pockets. Briney testified that because Clinchers was 
still mumbling, Larsen stabbed him again. Clinchers died as a 
result of the attack. 

After returning to the party at the Park Avenue Apartments, 
Larsen and Arnold told Briney and Rio Jason Landers that they 
were going for a walk. All four men proceeded to the 
Canterbury Apartments, where Nelson lived. Briney testified 
that upon arriving at the apartments, Larsen and Ammold had a 
discussion regarding who was going to stab Nelson. Briney tes- 
tified that in order to enter Nelson’s apartment, Arnold used the 
same knife that Larsen had used in stabbing Clinchers to pry 
Open a window to the apartment. Once inside the apartment, 
Arnold sprayed Mace and fought with Nelson in the kitchen 
area, while Briney attacked another person in the living room 
area. After Amold stabbed Nelson, he fled the apartment, fol- 
lowed by Briney, Landers, and Larsen. However, according to 
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Briney, as Larsen reached the top of the stairs of the apartment 
complex, he stopped, picked up a 2 by 4 piece of wood, and 
went back into the apartment. 

Larsen told the police that after leaving Nelson’s apartment, 
he and Arnold hid the knife in a tire in the backyard of the Park 
Avenue Apartments. The next day, Larsen and Landers told 
Jennifer Grabenschroer and Theresa Newberry to retrieve the 
knife from its hiding place and to bring it to them so that they 
could dispose of the knife at Larsen’s parents’ farm in Wahoo. 
Larsen told the police that he and Landers hid the knife on his 
parents’ place and that they thought about taking his parents’ car 
in order to run away. Eventually, however, Larsen and Landers 
decided to return to Omaha, where Larsen was arrested. Larsen 
accompanied the police to his parents’ place in Wahoo and 
assisted them in finding the knife that was used in the murders. 

Grabenschroer and Newberry testified that they witnessed 
Arnold complaining to others about getting jumped by some 
men and receiving a cut to his face. The two witnesses described 
Larsen as angry and “pumped up” to go fight the men who 
jumped Arnold. Grabenschroer testified that later that night, she 
saw Larsen with a bloody knife in his hand, and that Larsen told 
her that he had killed someone. Newberry also testified that 
Larsen told her that Arnold had “bricked” the man that jumped 
him and that Larsen had stabbed the man. Larsen told Newberry 
that they had to cover up what they had done by getting the 
other man, Nelson, who knew that Amold had been attacked. 
Grabenschroer and Newberry further testified that Larsen told 
them that he, along with Amold, Briney, and Landers, climbed 
through Nelson’s apartment window and that Arnold sprayed 
Mace around the place. Larsen also told Grabenschroer and 
Newberry that he hit someone who was present in the apartment 
with a 2 by 4 piece of wood. 

At trial, Larsen raised the defense of insanity. Dr. Bruce 
Gutnik, a psychiatrist who examined Larsen 5 months after the 
killings, testified in behalf of Larsen. Gutnik testified that prior 
to his examination of Larsen, he reviewed Larsen’s hospitaliza- 
tion records and one summary police report regarding the 
deaths of Clinchers and Nelson. Based on the review of those 
records and a psychiatric evaluation of Larsen, Gutnik opined 
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that Larsen was suffering from paranoid schizophrenia and did 
not know right from wrong on the date that Clinchers and 
Nelson were murdered. 

To rebut Gutnik’s testimony, the State called Dr. Mario 
Scalora of the Lincoln Regional Center. Scalora testified that 
prior to interviewing Larsen, he reviewed Larsen’s hospital 
records, police reports, and statements made by Larsen and 
other witnesses to the police. In addition, Scalora testified to the 
results of four psychological tests administered to Larsen to 
measure his current level of personality and intellectual func- 
tioning. Based on his review of the records and the psychiatric 
examination, Scalora opined that Larsen knew right from wrong 
at the time that Clinchers and Nelson were murdered. 

After Scalora’s testimony, the case was submitted to the jury. 
On August 2, 1996, the jury returned a verdict convicting 
Larsen of two counts of first degree murder and two counts of 
use of a weapon in the commission of a felony, and judgment 
was entered accordingly. Larsen filed a motion for new trial, 
which was subsequently overruled by the district court. 
Thereafter, Larsen was sentenced to life imprisonment for each 
murder conviction and to 15 to 20 years’ imprisonment for each 
use of a weapon conviction, the sentences to be served consec- 
utively. Larsen appealed the judgment, and his appeal was 
docketed directly in this court as provided by Neb. Rev. Stat. 
§ 24-1106 (Reissue 1995). 


STANDARD OF REVIEW 

On review, a criminal conviction must be sustained if the evi- 
dence, viewed and construed most favorably to the State, is suf- 
ficient to support the conviction. In determining whether the 
evidence is sufficient to sustain a conviction in a jury trial, an 
appellate court does not resolve conflicts in the evidence, pass 
on the credibility of witnesses, evaluate explanations, or 
reweigh the evidence presented to the jury, which are within the 
jury’s province for disposition. State v. Arnold, 253 Neb. 789, 
572 N.W.2d 74 (1998); State v. Becerra, 253 Neb. 653, 573 
N.W.2d 397 (1998). 
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ASSIGNMENTS OF ERROR 

Larsen assigns eight errors, which may be consolidated into 
the following five: (1) The trial court erred in overruling his 
motion to suppress the statement that he gave to the police; (2) 
the trial court erred in overruling his motion to exclude expert 
witness evidence or to grant a continuance and in overruling his 
motion for new trial because the expert witness evidence was 
admitted at trial; (3) the trial court erred in admitting into evi- 
dence, over objection, a codefendant’s guilty plea; (4) the trial 
court erred in overruling his motion for mistrial; and (5) the ver- 
dict is not sustained by the evidence and is contrary to law. 


ANALYSIS 
We supply with the analysis of each assignment of error such 
additional facts and standards of review as are relevant thereto. 


MOTION TO SUPPRESS 

Larsen argues in his first assignment of error that the trial 
court erred in overruling his motion to suppress the statement he 
made to the police, because Larsen was improperly induced into 
waiving his right to counsel and making the statement, thereby 
rendering the statement involuntary. Larsen claims that after he 
invoked his right to counsel, someone in the Omaha Police 
Division told him that other parties were blaming him for the 
homicides, which, according to Larsen, was the impetus for giv- 
ing a statement to the police without the assistance of counsel. 

The evidence adduced at the suppression hearing revealed 
that shortly after Larsen was arrested, an Omaha police officer 
advised Larsen of his constitutional rights, including his right to 
counsel. At that time, Larsen refused to make a statement with- 
out first speaking to an attorney. However, the next day, Set. 
John Skanes of the Omaha Police Division was informed by jail 
personnel that Larsen wanted to speak with a homicide investi- 
gator because he had found out that others were incriminating 
him in the murders. Therefore, Det. Dean Thorsen of the Omaha 
Police Division went to the jail and asked Larsen if it was true 
that he wanted to speak with a homicide investigator, and 
Larsen replied that it was. Thorsen testified that to the best of 
his knowledge, no police officer had contacted Larsen after 
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he invoked his right to counsel. Thorsen further testified that he 
did not know how Larsen found out that other people were 
incriminating him, but that it was true. 

Prior to taking any kind of statement from Larsen, Thorsen 
readvised Larsen of his constitutional rights, including the right 
to counsel, and Larsen told Thorsen that he agreed to make a 
Statement without the assistance of counsel. In his statement, 
Larsen stated that it was his own idea to contact the police to 
make a statement. Thorsen’s testimony was the only evidence 
adduced at the suppression hearing. 

The voluntariness of a statement is to be tested by looking at 
all the circumstances, and the finding of the trial court will not 
be set aside unless clearly erroneous. State v. Nissen, 252 Neb. 
51, 560 N.W.2d 157 (1997). In making this determination, an 
appellate court does not reweigh the evidence or resolve con- 
flicts in the evidence, but, rather, recognizes the trial court as 
the finder of fact and takes into consideration that it observed 
the witnesses. Id. 

Following the lead of the U.S. Supreme Court, in State v. 
Smith, 242 Neb. 296, 301-02, 494 N.W.2d 558, 563 (1993), we 
adopted the following rule governing subsequent waivers of an 
accused’s invoked right to counsel: “‘[A]n accused . . . having 
expressed his desire to deal with the police only through coun- 
sel, is not subject to further interrogation by the authorities until 
counsel has been made available to him, unless the accused 
himself initiates further communication, exchanges, or conver- 
Sations with the police.” (Emphasis in original.) (Quoting 
Edwards y. Arizona, 451 U.S. 477, 101 S. Ct. 1880, 68 L. Ed. 
2d 378 (1981).) 

In State v. Smith, supra, the defendant, after being arrested 
and advised of his Miranda rights, invoked his right to counsel. 
Thus, at that point in time, police questioning of the defendant 
terminated. However, upon transporting the defendant to the 
jailhouse, a police officer told the defendant that she “ ‘would 
be there for a little while’ ‘[i]f he wanted to talk.’ ”’ Jd. at 301, 
494 N.W.2d at 562. Shortly thereafter, the defendant asked to 
speak to that officer and subsequently gave a confession. The 
issue in State v. Smith was whether the defendant initiated the 
conversation during which he confessed or whether the officer 
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initiated the conversation between the defendant and her, and 
thus, whether the confession had to be suppressed in accordance 
with the foregoing rule on subsequent waivers of an accused’s 
invoked right to counsel. 

In holding that the defendant validly waived his right to 
counsel and, thus, that suppression of the confession was not 
warranted, we stated that “there can be no doubt in this case that 
when defendant asked to speak to [the officer], he ‘ “initiated” 
further conversation in the ordinary dictionary sense of that 
word.’” Id. at 303, 494 N.W.2d at 563 (quoting Oregon v. 
Bradshaw, 462 U.S. 1039, 103 S. Ct. 2830, 77 L. Ed. 2d 405 
(1983)). We further stated that the 

[djefendant’s request “evinced a willingness and a desire 
for a generalized discussion about the investigation; it was 
not merely a necessary inquiry arising out of the incidents 
of the custodial relationship.” Oregon v. Bradshaw, 462 
U.S. at 1045-46. The fact that [the officer] had told 
defendant that she would be around for a little while prior 
to defendant’s request does not negate the fact that defend- 
ant initiated the dialog. [The officer’s] statement was not 
intended to start a conversation, but merely informed 
defendant that she would be available if he wished to ini- 
tiate a dialog. 
State v. Smith, 242 Neb. at 303, 494 N.W.2d at 563-64. 

In the instant case, as in State v. Smith, our inquiry is limited 
to determining whether Larsen initiated the conversation during 
which he confessed or whether Thorsen, or some other officer, 
initiated the interaction between Larsen and Thorsen, in viola- 
tion of Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. 
Ed. 2d 694 (1966), and its progeny. Unlike in State v. Smith, 
supra, where there was a question as to whether the officer ini- 
tiated further conversation with the defendant when she told the 
defendant she would be around for a little while if he wanted to 
talk, in the case at bar, there is not a scintilla of evidence that an 
officer ever made any statement to Larsen after he invoked his 
right to counsel and prior to his request to speak to an officer. 
Nonetheless, Larsen contends in his brief that “someone in the 
law enforcement setting must have advised [Larsen] that other 
parties were blaming him for the homicides.” Brief for appel- 
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lant at 35. However, the only evidence adduced at the suppres- 
sion hearing and in the record suggests that it was Larsen who, 
in fact, freely initiated contact with the police in order to make 
a statement. Larsen himself admitted in his statement to the 
police that it was his idea to contact the police after invoking his 
right to counsel. 

Therefore, in accordance with the rule set forth in State v. 
Smith, 242 Neb. 296, 494 N.W.2d 558 (1993), because the 
record shows that it was Larsen himself who initiated further 
communication with the police without any inducement by a 
police officer, Larsen validly waived his right to counsel. 
Accordingly, we determine that the trial court did not clearly err 
in finding that Larsen gave a voluntary statement to the police 
and in overruling Larsen’s motion to suppress. 


EXPERT WITNESS EVIDENCE 

Next, Larsen contends that the trial court erred in not grant- 
ing a continuance or excluding the expert witness testimony of 
Scalora. Larsen asserts that the evidence should have been 
excluded on the grounds that the State failed to comply with 
Neb. Rev. Stat. § 29-2203 (Reissue 1995) and the Douglas 
County District Court rule on pretrial motions, Fourth Jud. Dist. 
R. of Proc. 4-2(B) (rev. 1995). Larsen argues that his counsel 
was not given notice, as required by § 29-2203 and rule 4-2(B), 
prior to the entry of an ex parte order by the district court 
requiring Larsen to be transferred to the Lincoln Regional 
Center for an evaluation by Scalora. 

Section 29-2203 provides that if a criminal defendant intends 
to plead not guilty by reason of insanity, he or she may not offer 
evidence for the purpose of establishing his or her insanity 
unless notice of intention to rely upon the insanity defense is 
provided to the State and filed with the court no later than 60 
days prior to trial. Section 29-2203 further provides, in perti- 
nent part: 

Upon the filing of the notice the court, on motion of the 
state, may order the defendant to be examined at a time 
and place designated in the order, by one or more qualified 
experts, appointed by the court, to inquire into the sanity 
or insanity of the defendant at the time of the commission 
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of the alleged offense. . . . The presence of counsel at the 
examination shall be within the discretion of the court. 
The results of such examination shall be sent to the court 
and to the prosecuting attorney. . . . In the interest of jus- 
tice and good cause shown the court may waive the 
requirements provided in this section. 

Although rule 4-2(B) was not made a part of the record on 
appeal, we note that the Douglas County District Court rules are 
on file with this court, and thus, we will take judicial notice of 
rule 4-2(B). This rule provides, in relevant part, that “{ujnless 
otherwise ordered by the court, all pretrial .. . motions. . . 
which require a hearing shall be filed in the case prior to the 
scheduled hearing.” Rule 4-2(B) further provides that “[t]imely 
notice of said hearing shall be personally delivered or mailed to 
the opposing party.” 

On May 23, 1996, Larsen filed his notice of intention to rely 
upon the insanity defense, and on June 14, Larsen provided the 
State with copies of Gutnik’s psychiatric evaluation. Along with 
the evaluation, Larsen’s attorney sent a letter requesting that in 
the event the State was intending to hire an expert witness, it 
should notify him prior to such examination, as he wanted to be 
present at Larsen’s psychiatric examination. However, without 
giving notice to Larsen’s attorney, the State, pursuant to an oral 
motion, obtained an ex parte order from the district court requir- 
ing Larsen to be sent to the Lincoln Regional Center for an eval- 
uation by Scalora. 

It is implicit in § 29-2203 that defense counsel be notified 
that the defendant is to be examined and be given an opportu- 
nity to be heard. Otherwise, defense counsel would be unable to 
make any argument to the court as to why he or she should be 
present at the examination, rendering the court’s discretion as to 
whether defense counsel should be present unguided. Further- 
more, rule 4-2(B) explicitly requires that a motion be filed when 
a hearing is required. Thus, the district court erred in sustaining 
the prosecution’s ex parte oral motion. However, we conclude 
that the district court did not err in overruling Larsen’s motion 
to exclude the expert witness evidence on the basis that the 
State did not comply with § 29-2203 and rule 4-2(B). As the 
subsequent discussion illustrates, the failure to comply was 
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harmless beyond a reasonable doubt, as Larsen’s defense coun- 
sel was given adequate opportunities to depose Scalora and 
received a copy of Scalora’s report as soon as the State received 
the report. 

Nevertheless, on July 25, 1996, at the same hearing in which 
the court denied Larsen’s motion to exclude expert evidence, 
Larsen’s attorney also requested a continuance so that he could 
have sufficient time to review Scalora’s report prior to the trial 
that was scheduled to commence on July 29. During the hear- 
ing, the State noted that it probably would not receive a written 
report from Scalora until July 26, but that on July 23 it offered 
Larsen’s counsel an opportunity to depose Scalora. Following 
the hearing, the trial court overruled Larsen’s motion for a con- 
tinuance. However, the trial court afforded Larsen’s counsel an 
opportunity to depose Scalora on either July 26 or July 27. The 
trial court further entered an order requiring that all medical 
records and reports generated by the Lincoln Regional Center 
regarding Larsen’s examination, which concluded on July 25, 
be furnished to the State by July 26. 

On July 26, 1996, the State faxed certain medical records 
from the Lincoln Regional Center to Larsen’s counsel; however, 
Scalora’s report was not among those documents, as it had not 
yet been generated. Therefore, Larsen renewed his motions to 
exclude Scalora’s testimony and, in the alternative, for a con- 
tinuance. The trial court overruled Larsen’s renewed motions, 
but directed the State either to initiate a joint telephone call to 
Scalora so that both parties’ counsel could talk to Scalora and 
find out what they needed to know in preparation for trial, or to 
have Scalora come to Douglas County the night before he was 
to testify so that both parties’ counsel could depose him. In 
accordance with the court’s directive, both parties’ counsel on 
July 29 had a 40-minute conversation with Scalora. 

Despite the fact that Larsen’s counsel had a lengthy conver- 
sation with Scalora, Larsen again renewed his motions on July 
29 to exclude Scalora’s testimony and for a continuance. In 
overruling Larsen’s renewed motions, the trial court determined 
that Larsen would not suffer any prejudice, because both par- 
ties’ counsel were laboring under the same disadvantage, as nei- 
ther counsel had yet received a physical copy of Scalora’s 
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report. Nonetheless, the trial court afforded Larsen’s counsel 
another opportunity to depose Scalora prior to Scalora’s testify- 
ing at trial. 

On July 30, 1996, Scalora’s report was faxed to the State, and 
on that same day, the State photocopied and delivered the report 
to Larsen’s counsel. By this time, the trial had already com- 
menced. Scalora testified at trial on August 2. 

After the jury returned its verdict, Larsen filed a motion for 
new trial, contending, inter alia, that he suffered prejudice from 
the admission of Scalora’s testimony into evidence. In support 
of his motion, Larsen claimed that he attempted to employ two 
psychologists from the area to review Scalora’s report, but that 
he was unsuccessful, as both psychologists avowed in affidavits 
that they did not have time to review Larsen’s psychological test 
results that were included within Scalora’s report during the 
week of July 29, 1996. The district court overruled Larsen’s 
motion for new trial. ‘ 

In the instant case, since the State made Scalora’s report 
available to Larsen as soon as the State received it, there is cer- 
tainly no evidence of prosecutorial misconduct. Therefore, the 
sole issue we must determine on appeal is whether Larsen was 
prejudiced by the trial court’s failure to exclude the expert wit- 
ness evidence, to grant a continuance, or to grant a new trial 
when Larsen did not receive Scalora’s report until the trial had 
already commenced. 

The decisions whether to exclude expert witness testimony 
and to grant a continuance in a criminal case are within the dis- 
cretion of the trial court and will not be disturbed on appeal 
absent an abuse of discretion. State v. Buechler, 253 Neb. 727, 
572 N.W.2d 65 (1998) (expert witness); State v. Turner, 252 
Neb. 620, 564 N.W.2d 231 (1997) (continuance); State v. Kula, 
252 Neb. 471, 562 N.W.2d 717 (1997) (continuance); State v. 
Thieszen, 252 Neb. 208, 560 N.W.2d 800 (1997) (expert wit- 
ness). In addition, in a criminal case, a motion for new trial is 
addressed to the discretion of the trial court, and unless an abuse 
of discretion is shown, the trial court’s determination will not be 
disturbed. State v. Jacob, 253 Neb. 950, 574 N.W.2d 117 
(1998); State v. Kula, supra. 
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Neb. Rev. Stat. § 29-1912 (Reissue 1995) provides the pro- 
cedure for discovery in criminal cases. State v. Null, 247 Neb. 
192, 526 N.W.2d 220 (1995). Under § 29-1912, whether a pros- 
ecutor’s late disclosure of evidence results in prejudice depends 
on whether the information sought is matenal to the preparation 
of the defense, meaning that there is a strong indication that 
such information will play an important role in uncovering 
admissible evidence, aiding preparation of witnesses, corrobo- 
rating testimony, or aSsisting impeachment or rebuttal. See 
State v. Kula, supra. 

In the instant case, Larsen claims that he was unsuccessful in 
employing a psychologist to review Scalora’s report during the 
week of July 29, 1996. However, Larsen’s claim is not well 
founded, since Gutnik, Larsen’s own expert witness at trial, tes- 
tified on direct examination that he reviewed the reports gener- 
ated by the Lincoln Regional Center. Therefore, the evidence 
supports the conclusion that Gutnik was available during the 
week of July 29 to assist Larsen in analyzing any reports, 
including Scalora’s, generated by the Lincoln Regional Center. 

Moreover, while recognizing that the delay in receiving 
Scalora’s report until the tral had commenced posed a heavy 
burden on Larsen’s counsel, we do not conclude that such delay 
rose to the level of prejudicial error. Any prejudice that Larsen 
may have suffered as a result of the delay was cured by the fact 
that the State and the trial court made every opportunity avail- 
able to Larsen to depose Scalora prior to the commencement of 
trial. Indeed, on July 23 and July 25, 1996, the State and the 
trial court afforded Larsen opportunities to depose Scalora. In 
addition, on July 29, the trial court directed the State either to 
initiate a joint telephone call to Scalora or to have Scalora come 
to Douglas County the night before he was to testify so that 
both parties’ counsel could depose him. The record shows that 
on July 29, Larsen’s counsel did have a 40-minute conversation 
with Scalora. We determine that since Larsen was given ample 
opportunity to depose Scalora prior to Scalora’s testifying at 
trial on August 2 and did, in fact, have a 40-minute conversation 
with Scalora, Larsen was not prejudiced by the late disclosure 
of Scalora’s report. Accordingly, it was not an abuse of discre- 
tion for the trial court to overrule Larsen’s motion for exclusion 
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of Scalora’s testimony, motion for a continuance, or motion for 
new trial. 


GuILTY PLEA EVIDENCE 

In his next assignment of error, Larsen, by relying on State v. 
Robertson, 219 Neb. 782, 366 N.W.2d 429 (1985), argues that 
the trial court erred in admitting evidence of a guilty plea made 
by his codefendant Briney to charges arising out of his partici- 
pation in the murders of Clinchers and Nelson. The record 
shows that during the State’s direct examination of Briney, after 
Briney had already detailed his participation in the murders, the 
prosecutor asked Briney whether, since agreeing to testify on 
behalf of the State, he had pleaded guilty in juvenile court to 
being an accessory after the fact for his part in the same crimes 
for which Larsen was being tried. Over Larsen’s objection, 
Briney replied in the affirmative. 

In State v. Robertson, supra, we held that evidence of a code- 
fendant’s conviction was inadmissible and denied the defendant 
her right to a fair trial. However, we observed, in State v. Lotter, 
ante p. 456, 586 N.W.2d 591 (1998), that our holding in State v. 
Robertson, supra, relied primarily on the lack of relevance of a 
codefendant’s conviction to the defendant’s guilt and held that 
“to the extent that Robertson and State v. Greeno, 230 Neb. 568, 
432 N.W.2d 547 (1988), indicate that evidence of a codefen- 
dant’s guilty plea or conviction lacks relevance regardless of the 
purpose for which it is offered, they are hereby overruled.” State 
v. Lotter, ante at 507, 586 N.W.2d at 627. In so holding, we 
stated that whether a codefendant’s guilty plea is admissible 
evidence turns upon whether it was properly offered to help the 
jury assess the codefendant’s credibility or was improperly 
offered as substantive evidence of the defendant’s guilt. 
Generally, evidence that another person has been convicted of 
the same crime for which the defendant is on trial is not admis- 
sible as proof of the guilt of the defendant. Jd. The same evi- 
dence, however, may be admissible for other reasons. For 
instance, under proper instruction, evidence of a codefendant’s 
guilty plea or conviction may be elicited by the prosecutor on 
direct examination so that the jury may assess the credibility of 
the witness that the government asks it to believe. Id. (citing 
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United States v. Halbert, 640 F.2d 1000 (9th Cir. 1981)). In 
State v. Lotter, we concluded that because the prosecutor did 
not emphasize the plea agreement on direct examination of the 
codefendant, it was not improper for the prosecution to briefly 
offer evidence of a codefendant’s guilty plea so long as it was 
relevant to the codefendant’s credibility at trial. 

As in State v. Lotter, supra, because the prosecutor in her 
direct examination of Briney did not emphasize the guilty plea 
and offered the same only after Briney had extensively detailed 
his participation in the murders, we are persuaded that the pros- 
ecution in the instant case was also attempting to blunt a pre- 
dictable effort by the defense to impeach Briney’s credibility 
with the plea agreement. Therefore, we determine that the evi- 
dence of Briney’s guilty plea was offered for a legitimate, rele- 
vant purpose, that is, as evidence of Briney’s credibility and not 
as substantive evidence of Larsen’s guilt. Accordingly, the trial 
court did not err in admitting such evidence. 

Nonetheless, because evidence of a codefendant’s guilty plea 
is amenable to misuse, we held in State v. Lotter, supra, that 
even when such evidence is admissible, a curative instruction is 
required when requested by the defendant’s counsel. Normally, 
the danger of misuse of a codefendant’s guilty plea may be 
averted by adequate cautionary instructions that make it clear to 
laypeople that evidence of a witness’ own guilty plea can be 
used only to assess credibility. See United States v. Halbert, 
supra. No curative instruction was given to the jury in State v. 
Lotter, supra, however, because the defense counsel did not ask 
the court to give such an instruction or object to the absence of 
such an instruction, we concluded that the defendant could not 
complain on appeal about incomplete instructions. In the instant 
case also, a curative instruction was not given to the jury. 
However, as in State v. Lotter, because the record shows that 
Larsen did not request a curative instruction or object to the 
absence of such an instruction, Larsen is now precluded from 
complaining on appeal about incomplete jury instructions. See, 
also, Wallace v. Lockhart, 701 F.2d 719 (8th Cir. 1983), cert. 
denied 464 U.S. 934, 104 S. Ct. 340, 78 L. Ed. 2d 308. 
Accordingly, this assignment of error is without merit and not 
grounds for a reversal. 
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MOTION FOR MISTRIAL 

In his fourth assignment of error, Larsen argues that the trial 
court erred in overruling his motion for mistrial because the 
State was responsible for the appearance before the jury of its 
in-custody witness, Briney, while he was restrained in leg irons. 
Larsen claims that this constituted prejudicial prosecutorial 
misconduct because his argument throughout the trial had been 
that Briney was receiving minimal punishment for his partici- 
pation in the murders and that by allowing Briney to appear 
before the jury in leg irons, it sent the opposite signal, that 
Briney was receiving severe punishment. 

The decision whether to grant a motion for mistrial is within 
the discretion of the trial court and will be upheld on appeal 
absent a showing of abuse of discretion. State v. Jacob, 253 
Neb. 950, 574 N.W.2d 117 (1998); State v. Anderson, 252 Neb. 
675, 564 N.W.2d 581 (1997). Before it is necessary to grant a 
mistrial for prosecutorial misconduct, the defendant must show 
that a substantial miscarriage of justice actually occurred. State 
v. McHenry, 247 Neb. 167, 525 N.W.2d 620 (1995); State v. 
Bronson, 242 Neb. 931, 496 N.W.2d 882 (1993). Whether pros- 
ecutorial misconduct is prejudicial depends largely on the facts 
of each case. State v. Trackwell, 244 Neb. 925, 509 N.W.2d 638 
(1994), disapproved on other grounds, State v. Koperski, 254 
Neb. 624, 578 N.W.2d 837 (1998); State v. Swillie, 240 Neb. 
740, 484 N.W.2d 93 (1992). 

In the present case, the facts do not support a finding of pros- 
ecutorial misconduct, because the evidence adduced at the hear- 
ing on Larsen’s motion for mistrial demonstrated that the pros- 
ecutor was not responsible for Briney’s appearing before the 
jury in leg irons. Capt. James Wintle of the Douglas County 
Sheriff’s Department testified that it is the department’s policy 
that all in-custody witnesses be brought into the courtroom in 
leg irons, unless the judge contacts the department and requests 
that the restraints be removed. No evidence was adduced of any 
direct or indirect involvement by the prosecutor in the decision 
to secure the in-custody witness, Briney, in leg restraints during 
his appearance before the jury. In the absence of such evidence, 
we find no prosecutorial misconduct and conclude that the trial 
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court did not abuse its discretion in overruling Larsen’s motion 
for mistrial. 


INSUFFICIENCY OF EVIDENCE 

In his last assignment of error, Larsen argues that there was 
insufficient evidence to convict him of first degree murder of 
Clinchers, as the evidence did not reflect that Larsen stabbed 
Clinchers with premeditated malice. Larsen further argues that 
there was insufficient evidence to convict him of first degree 
murder of Nelson because the evidence did not reflect that he 
aided and abetted Arnold in Nelson’s murder; rather, according 
to Larsen, the evidence demonstrated that he was a mere 
bystander. 

In reviewing a criminal conviction, an appellate court does 
not resolve conflicts in the evidence, pass on the credibility of 
the witnesses, or reweigh the evidence; such matters are for the 
finder of fact, and a conviction will be affirmed, in the absence 
of prejudicial error, if the properly admitted evidence, viewed 
and construed most favorably to the State, is sufficient to sup- 
port the conviction. State v. Jacob, supra; State v. Becerra, 253 
Neb. 653, 573 N.W.2d 397 (1998). 

Murder in the first degree is defined as “kill[ing] another 
person... purposely and with deliberate and premeditated mal- 
ice... .” § 28-303. Premeditation means to have formed a 
design to commit an act before it is done. See, Neb. Rev. Stat. 
§ 28-302(3) (Reissue 1995); State v. Drinkwalter, 242 Neb. 40, 
493 N.W.2d 319 (1992). A person kills with “premeditated mal- 
ice” if before the act causing the death occurs, he or she has 
formed the intent or determined to kill the victim without legal 
justification. State v. Drinkwalter, supra. No particular length of 
time for premeditation is required, provided that the intent to 
kill is formed before the act is committed and not simultane- 
ously with the act that caused the death. Jd. The time needed for 
premeditation may be so short as to be instantaneous; the intent 
to kill may be formed at any moment before the homicide is 
committed. Id. 

When viewing the evidence most favorably to the State, we 
determine there was more than sufficient evidence of premedi- 
tation for the jury to convict Larsen of first degree murder in the 
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death of Clinchers. The evidence revealed that before leaving 
the party to go find Clinchers, Larsen had stated to others that 
he wanted to “go finish [Clinchers] off.’ Moreover, there was 
evidence that Larsen inflicted the stab wounds in a series of two 
attacks on Clinchers. Larsen began stabbing Clinchers and then 
ducked out of sight when.a car came through the alley. After the 
car passed, Clinchers made some noise, causing Larsen to note 
that Clinchers was not dead yet and to stab him again. Accord- 
ingly, there is sufficient evidence to support the jury’s finding 
that Larsen killed Clinchers with premeditated malice, and we 
will not disturb the finding on appeal. 

In addition, there was sufficient evidence that Larsen aided 
and abetted Arnold in the murder of Nelson. Nebraska’s aider 
and abettor statute, Neb. Rev. Stat. § 28-206 (Reissue 1995), 
provides that a person who aids, abets, procures, or causes 
another to commit any offense may be prosecuted and punished 
as if he or she were the principal offender. State v. Mantich, 249 
Neb. 311, 543 N.W.2d 181 (1996). Aiding and abetting requires 
some participation in a criminal act which must be evidenced by 
some word, act, or deed, and mere encouragement or assistance 
is sufficient to make one an aider or abettor; however, no par- 
ticular acts are necessary, nor is it necessary that the defendant 
take physical part in the commission of the crime or that there 
was an express agreement to commit the crime. State v. Arnold, 
253 Neb. 789, 572 N.W.2d 74 (1998); State v. Mantich, supra. 
But evidence of mere presence, acquiescence, or silence is not 
enough to sustain the State’s burden of proving a defendant 
guilty under an aiding and abetting theory. State v. Arnold, 
supra; State v. Trackwell, 235 Neb. 845, 458 N.W.2d 181 
(1990). 

In the instant case, there was evidence that before entering 
Nelson’s apartment, Arnold and Larsen had a conversation 
regarding who was going to actually kill Nelson, suggesting 
that Larsen was at least responsible for encouraging the com- 
mission of a crime. However, there was also evidence that 
Arnold used the same knife that Larsen had previously used in 
stabbing Clinchers to pry open a window to Nelson’s apartment, 
which suggests that Larsen had at some earlier point in time 
provided Arnold with the knife. Furthermore, there was evi- 
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dence that Larsen committed the act of unlawfully breaking and 
entering into Nelson’s apartment for the purpose of killing 
Nelson. Finally, there was evidence that Larsen hit someone in 
Nelson’s apartment with a 2 by 4 piece of wood. This evidence 
is more than sufficient to support the jury’s finding that Larsen 
aided and abetted Arnold in the murder of Nelson. Therefore, 
Larsen’s final assignment of error is wholly without merit. 
CONCLUSION 

For the foregoing reasons, we conclude that all of Larsen’s 

assigned errors are without merit, and thus, we affirm the judg- 


ment of the district court. 
AFFIRMED. 


JEAN SCHMIDT, AS GUARDIAN AND NEXT BEST FRIEND OF 
PATRICIA SCHMIDT, A MINOR CHILD, APPELLANT, V. STATE OF 


NEBRASKA, DEPARTMENT OF SOCIAL SERVICES, APPELLEE. 
586 N.W. 2d 148 


Filed November 13, 1998. No. S-97-302. 


1. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 
review, it is the duty of an appellate court to determine whether it has jurisdiction 
over the matter before it. 

2. Administrative Law: Statutes: Appeal and Error. To the extent the interpretation 
of statutes and regulations is involved, questions of law are presented, in connection 
with which an appellate court has an obligation to reach an independent conclusion 
irrespective of the decision made by the court below. 

3. Jurisdiction: Appeal and Error. Notwithstanding whether or not the parties raise 
the issue of jurisdiction, an appellate court has a duty to raise and determine the issue 
of jurisdiction sua sponte. 

4. Administrative Law: Appeal and Error. Regarding administrative procedure 
related to an agency hearing, the applicable rules are those that were in effect at the 
time of the request for the agency hearing and when the hearing was held. 

5. Administrative Law: Final Orders: Appeal and Error. The Department of Social 
Services director's finding and order after a hearing must be the final agency decision. 

6. Administrative Law: Appeal and Error, Every applicant for any program that the 
Department of Social Services administers has the right to appeal any action, inac- 
tion, or failure to act with reasonable promptness with regard to assistance or services 
to the department’s director for a fair hearing. 

7. Administrative Law: Federal Acts: Adoption: States: Appeal and Error. Federal 
statutes and federal regulations governing title IV-E of the Social Security Act adop- 
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tion assistance program require the states to provide an opportunity for a fair hearing 
before the state agency that administers the program. 

8. Administrative Law. Department of Social Services regulations do not provide the 
department the authority to initially determine eligibility at a hearing before the 
department’s director. 

9. Administrative Law: Federal Acts: Adoption. Department of Social Services reg- 
ulations and federal law do not provide the department the authority to simultane- 
ously make both an initial and a final determination of an applicant's eligibility for 
adoption assistance under title IV-E of the Social Security Act. 

10. Administrative Law. Properly adopted and filed agency regulations have the effect 
of statutory law. 

11. . Regulations bind the agency that promulgated them just as they bind individ- 
ual citizens, even if the adoption of the regulations was discretionary. 

12. Administrative Law: Waiver. Regulations governing procedure are just as binding 
upon both the agency which enacts them and the public, and the agency does not, as 
a general rule, have the discretion to waive, suspend, or disregard, in a particular case, 
a validly adopted rule so long as such rule remains in force. 

13. Administrative Law. To be valid, an action of an agency must conform to its rules 
which are in effect at the time the action is taken. However, if a rule is but an aid to 
help the agency in its decision, rather than one that confers a procedural benefit upon 
a party, then the agency’s action may depart from that rule. 

14. Jurisdiction: Appeal and Error. When a lower court does not gain jurisdiction over 
the case before it, an appellate court also lacks the jurisdiction to review the merits 
of the claim. 


Appeal from the District Court for Lancaster County: Ear J. 
WrrtHorF, Judge. Judgment vacated, and cause remanded with 
directions to dismiss. 


Robert R. Otte and Joseph E. Dalton, of Morrow, Poppe, 
Otte, Watermeier & Phillips, P.C., for appellant. 


Don Stenberg, Attorney General, and Royce N. Harper for 
appellee. 


WRIGHT, CONNOLLY, GERRARD, STEPHAN, and MCCORMACK, 
JJ. 


CONNOLLY, J. 

The appellant, Jean Schmidt, and her husband, Richard 
Schmidt, adopted a child, Patricia Schmidt, without applying 
for government adoption assistance. Seven years after the adop- 
tion was finalized, the appellant, on behalf of the child, 
requested appellee, the then Nebraska Department of Social 
Services (DSS), to find the child eligible for federal adoption 
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assistance, due to her medical conditions. The DSS acting 
director, Gerry Oligmueller (the director), determined the child 
was not eligible for assistance and denied an agency review of 
his decision. The appellant filed an appeal with the Lancaster 
County District Court, which upheld DSS’ denial of eligibility. 
The appellant timely appealed. We find that DSS’ denial was 
invalid for failure to comply with statutory and regulatory pro- 
cedure and that the district court and this court lack jurisdiction 
to review the merits of the appellant’s claims. As a result, we 
vacate the district court’s order and remand the cause with 
directions to dismiss. 


BACKGROUND 

The child was born on September 16, 1986. Two months 
later, she was treated for first- and second-degree burns on her 
inner thighs at St. Joseph Hospital in Omaha, Nebraska. She 
was released into foster care after being treated, and the 
Douglas County Separate Juvenile Court made the child a ward 
of DSS. On September 1, 1987, both of the child’s birth parents 
relinquished their parental rights. On the same day, the juvenile 
court placed the child in the custody of the Nebraska Children’s 
Home Society (NCHS) and relieved DSS of all responsibility. 

In October 1987, NCHS placed the child with the appellant 
and her husband. Medical information the appellant received 
regarding the child’s background was basically limited to her 
measurements at birth, dates she learned to sit and crawl, and 
the fact that “{the child] does get a rash from disposable dia- 
pers.” The appellant was told at placement that the child 
“seemed hyperactive,” but representatives of NCHS told her the 
condition would improve with a stable environment. The child’s 
hyperactive condition appeared to improve between the time of 
placement and the time the adoption was finalized. No one from 
either NCHS or DSS informed the appellant about existing fed- 
eral or state adoption assistance programs prior to the adoption’s 
being finalized, and the appellant was not independently aware 
of the assistance programs. The appellant did not apply for any 
government assistance prior to finalization of the adoption. 

The child’s behavioral development was slow. Her allergies, 
hyperactivity, and behavioral problems led the appellant to quit 
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her full-time job in 1991 to care full time for the child. The 
child was diagnosed with reactive attachment disorder in 1992. 
She received 2 months of inpatient therapy and continues to 
receive therapy for that disorder. She was diagnosed with a 
seizure disorder in 1992, which continues to cause her sleep dif- 
ficulties. She was diagnosed with attention deficit hyperactivity 
disorder in 1993. The appellant stated that by May 1995, the 
expenses incurred caring for the child depleted her and her hus- 
band’s assets. The appellant stated that they cannot afford to 
enroll the child in the special school that the child’s therapists 
have recommended. 

By September 1994, the appellant confirmed through St. 
Joseph Hospital records, DSS records, and NCHS personnel 
that the child was likely neglected and possibly abused by her 
biological mother, that her biological mother admitted to con- 
suming alcohol during the first trimester of pregnancy, and that 
her biological mother had been diagnosed with residual 
schizophrenia. Medical sources in the record state that the child 
is about 10 times more likely than a member of the general pop- 
ulation to develop schizophrenia in her adolescence or adult- 
hood because of her biological mother’s schizophrenia. 

In a letter to DSS dated May 9, 1995, the appellant requested 
“a fair hearing to determine [the child’s] eligibility for Title 
IV-E adoption assistance.” Title IV-E of the Social Security Act 
is a federal adoption assistance program administered in 
Nebraska by DSS. See 42 U.S.C. § 670 et seq. (1994); Neb. 
Rev. Stat. § 43-117.01 (Reissue 1993). DSS scheduled a hear- 
ing and docketed it as “In the Matter of the Appeal of Richard 
and Jean Schmidt, on Behalf of Patricia Schmidt.” 

At the hearing, DSS asserted that the appellant could not 
receive assistance because (1) state law and DSS regulations 
provided for assistance only for children who were wards of 
DSS at the time adoption was finalized, which the child was 
not; (2) DSS regulations required the adoption assistance 
agreement be completed before the adoption was finalized; and 
(3) DSS regulations required an assessment at the time of adop- 
tion of whether the child was a hard-to-place child with special 
needs. The appellant contended that (1) state law and DSS reg- 
ulations in 1988 that restricted benefits to wards of DSS were in 
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violation of federal law and (2) even though she and her hus- 
band did not apply for adoption assistance before the adoption 
was finalized, extenuating circumstances exist to permit con- 
sideration of the child’s eligibility, specifically, because they 
were not informed of the adoption assistance program prior to 
the adoption and because they were not told about the child’s 
and her biological mother’s medical histories. 

In his order, the director held that the child was not eligible 
for title IV-E adoption assistance because (1) she was not a 
ward of DSS when her adoption was finalized, as required by 
474 Neb. Admin. Code, ch. 5, § 023.07 (1983) and (2) nothing 
in the record indicated that at the time of adoption, the child had 
a handicapping condition requiring a subsidy. The director fur- 
ther held that “there are no extenuating circumstances in this 
case whereby the Nebraska Department of Social Services has 
to provide a hearing for the Schmidts in regard to their daugh- 
ter’s eligibility for Adoption Assistance.” The director held that 
the federal agency interpretations the appellant presented to 
support her extenuating-circumstances arguments did not apply, 
because the interpretations applied to reconsiderations for assis- 
tance and “[aJ]s no decision was ever made by the Nebraska 
Department of Social Services in regard to [the child’s] eligi- 
bility for subsidized adoption, there can be no reconsideration 
of an action that never took place.” DSS general counsel 
Michael Rumbaugh wrote a letter to the appellant with the 
director’s order enclosed, stating, “This Finding and Order con- 
stitutes the final administrative decision on your case.” 

The appellant filed a proceeding in the district court for 
Lancaster County, demanding reversal of the director’s order. 
The district court upheld the director’s order. The district court 
held, inter alia, that (1) the child was never made a ward of the 
State of Nebraska; (2) the child failed to meet the requirement 
of 474 Neb. Admin. Code, ch. 4, § 021.01C2a {2c (1991) (cur- 
rent version at 479 Neb. Admin. Code, ch. 8, § 001.03B1 {1d 
(1995)), because at the time of the hearing she was not a ward 
of a private nonprofit agency licensed in Nebraska to place chil- 
dren for the purpose of adoption; (3) the child failed to meet the 
requirements of 474 Neb. Admin. Code, ch. 4, §§ 021.01C2a 
42a and 021.01C2b (1991) (current version at 479 Neb. Admin. 
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Code, ch. 8, §§ 001.03B1 {la and 001.03B2 (1995)), which 
require for assistance eligibility that a child cannot be adopted 
without subsidy, because the child was in fact adopted without a 
subsidy; (4) “there were no previous requests or denials entitling 
Plaintiffs to a fair hearing”; and (5) “there were no extenuating 
circumstances that would allow Plaintiff’s [sic] a fair hearing.” 


ASSIGNMENTS OF ERROR 

The appellant assigns that the district court erred in finding 
that (1) the child was at no time made a ward of the State; (2) 
the child failed to meet the requirement of 474 Neb. Admin. 
Code, ch. 4, § 021.01C2a 2c; (3) the child does not meet the 
criteria for adoption subsidy set forth in 474 Neb. Admin. Code, 
ch. 4, §§ 021.01C2a 42a and 021.01C2b; (4) there were no 
extenuating circumstances that would allow the appellant a fair 
hearing; and (5) the child is not now eligible under title IV-E for 
adoption assistance. 


SCOPE OF REVIEW 

Before reaching the legal issues presented for review, it is the 
duty of an appellate court to determine whether it has jurisdic- 
tion over the matter before it. Bonge v. County of Madison, 253 
Neb. 903, 573 N.W.2d 448 (1998). To the extent the interpreta- 
tion of statutes and regulations is involved, questions of law are 
presented, in connection with which an appellate court has an 
obligation to reach an independent conclusion irrespective of 
the decision made by the court below. Inner Harbour Hospitals 
v. State, 251 Neb. 793, 559 N.W.2d 487 (1997). 


ANALYSIS 

Notwithstanding that the parties have not raised the issue of 
jurisdiction, this court has a duty to raise and determine the 
issue of jurisdiction sua sponte, which we now do. See, Bonge 
v. County of Madison, supra; In re Interest of D.W., 249 Neb. 
133, 542 N.W.2d 407 (1996). The record indicates that DSS dis- 
posed of the appellant’s claims in a manner contrary to the 
express procedure provided in DSS’ own regulations and con- 
trary to the procedure required by federal statutes and federal 
regulations. 

First, both the director and the district court expressly found 
that the appellant had made no application for assistance and 
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that DSS had not denied assistance prior to the appellant’s May 
9, 1995, request for a fair hearing. The record supports that 
finding. Despite that fact, DSS granted and held a hearing, after 
which the director determined the child’s ineligibility for title 
IV-E adoption assistance. 

DSS has an explicit procedure on how the agency is to ini- 
tially determine eligibility for adoption assistance. This proce- 
dure was in effect at the time the appellant requested a fair hear- 
ing. (Regarding procedure, the applicable rules are those that 
were in effect at the time of the appellant’s request for the 
agency hearing and when the hearing was held. Ventura v. State, 
246 Neb. 116, 517 N.W.2d 368 (1994); Durousseau v. Nebraska 
State Racing Commission, 194 Neb. 288, 231 N.W.2d 566 
(1975)). To determine a child’s eligibility for title IV-E adoption 
assistance, specific forms need to be completed and forwarded 
to DSS’ adoption specialist. 474 Neb. Admin. Code, ch. 4, 
§ 021.01C2a 1 (1991) (current version at 479 Neb. Admin. 
Code, ch. 8, § 001.03Bla (1995)). The adoption specialist 
determines whether the child was eligible for assistance based 
upon the information provided and pertinent substantive guide- 
lines within federal and state statutes and regulations. Jd. If the 
adoption specialist denies eligibility, then the applicant has a 
right to a fair hearing in which DSS’ director reviews the initial 
denial. 465 Neb. Admin. Code, ch. 2, § 001.02 (1984) (re- 
adopted without amendment § 001.02 (1995)). The record is 
clear that this process, the proper procedure, was not used to 
determine the child’s eligibility. 

Second, DSS simultaneously made both an initial and a final 
determination of the child’s eligibility for assistance. As stated, 
there was no denial of eligibility prior to the hearing that was 
held. The director stated in his order that the hearing that was 
held was not a reconsideration. The order was not only the ini- 
tial DSS determination of the child’s eligibility, but also the 
final DSS determination. By regulation, the DSS director’s find- 
ing and order after a hearing must be the final agency decision. 
465 Neb. Admin. Code, ch. 2, §§ 006.03A and 006.03D (1984) 
(current version at § 6-008.02 through 6-008.07 (1995)). This 
was confirmed both by the order in which he purported to deny 
the appellant a fair hearing and in the letter to the appellant 
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from DSS’ general counsel. However, the regulations provide 
that every applicant for any program that DSS administers has 
the right to appeal to DSS for a fair hearing. 465 Neb. Admin. 
Code, ch. 2, § 001 {11 (1984). Specifically, “[e]very applicant 
for or recipient of assistance or services provided through 
[DSS] has the right to appeal any action, inaction, or failure to 
act with reasonable promptness with regard to the assistance or 
services.” 465 Neb. Admin. Code, ch. 2, § 001.02 (1984) (re- 
adopted without amendment § 001.02 (1995)). Obviously, one 
cannot appeal a determination to the director when the director 
was the person who made the initial determination. 

Additionally, federal statutes and federal regulations govern- 
ing title IV-E adoption assistance also require the states to pro- 
vide an administrative appeal. Title 42 of the U.S. Code requires 
states to provide “for granting an opportunity for a fair hearing 
before the State agency to any individual whose claim for ben- 
efits available pursuant to this part is denied or is not acted upon 
with reasonable promptness.” 42 U.S.C. § 671(a)(12) (1994). 
Title 45 C.ER. § 205.10(a)(5) (1992), made applicable to this 
program by 45 C.F.R. § 1355.30(k) (1993), amended by 61 Fed. 
Reg. 58654 (1996), repeats the fair hearing appeal requirement 
at the agency level. Additionally, at the time the director issued 
his order, federal statute provided that the denial of the fair 
hearing right in 42 U.S.C. § 671(a)(12) was grounds for the 
U.S. Department of Health and Human Services to halt or 
reduce its payment obligations to the state. 42 U.S.C. § 671(b) 
(1988), amended by act Oct. 31, 1994 (effective Oct. 1, 1995), 
§ 203(c)(2). 

DSS regulations do not provide the authority to initially 
determine eligibility at a hearing before the director. DSS regu- 
lations and federal law do not provide DSS the authority to 
simultaneously make both an initial and a final determination of 
an applicant’s eligibility for title IV-E adoption assistance and, 
implicit within that, do not provide the director the authority to 
deny a fair hearing. 

Having found that DSS did not follow proper procedure in 
determining the appellant’s claim, the issue is whether DSS’ 
order in this case is nonetheless valid. We conclude it is not 
valid. 
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Properly adopted and filed agency regulations have the effect 
of statutory law. Alexander v. Warehouse, 253 Neb. 153, 568 
N.W.2d 892 (1997); Val-Pak of Omaha v. Department of 
Revenue, 249 Neb. 776, 545 N.W.2d 447 (1996). Regulations 
bind the agency that promulgated them just as they bind indi- 
vidual citizens, even if the adoption of the regulations was dis- 
cretionary. See, Accardi v. Shaughnessy, 347 U.S. 260, 74 S. Ct. 
499, 98 L. Ed. 2d 681 (1954); Douglas County Welfare 
Administration v. Parks, 204 Neb. 570, 284 N.W.2d 10 (1979); 
Johnson v. Nebraska Environmental Control Council, 2 Neb. 
App. 263, 509 N.W.2d 21 (1993). Regulations governing proce- 
dure are just as binding upon both the agency which enacts 
them and the public, “and the agency does not, as a general rule, 
have the discretion to waive, suspend, or disregard, in a partic- 
ular case, a validly adopted rule so long as such rule remains in 
force.” Douglas County Welfare Administration v. Parks, 204 
Neb. at 572, 284 N.W.2d at 11-12. “To be valid, the action of 
the agency must conform to its rules which are in effect at the 
time the action is taken... .” Jd. at 572, 284 N.W.2d at 12. See, 
also, Service v. Dulles, 354 U.S. 363, 77 S. Ct. 1152, 1 L. Ed. 
2d 1403 (1957) (holding that although enactment of pertinent 
regulations was at agency’s discretion, agency’s action was 
invalid when it proceeded without regard to regulations); Mine 
Reclamation Corp. v. F-E.R.C., 30 F.3d 1519, 1524 (D.C. Cir. 
1994) (stating that “ ‘“‘an agency’s failure to follow its own reg- 
ulations is fatal to the deviant action”’’”’). 

This court in In re Application of Jantzen, 245 Neb. 81, 511 
N.W.2d 504 (1994), created an exception to the general rule that 
an agency may not waive application of its own rules and regu- 
lations. This court held that if a rule is “but an aid to help the 
[agency] in its decision,” rather than one that “confer[s] a pro- 
cedural benefit upon a party,” then the agency’s action may 
depart from that rule. Id. at 97, 511 N.W.2d at 515. In In re 
Application of Jantzen, this court held that an agency could 
waive a rule that required a party to file a response to a protest 
within a certain time, given that the plaintiff had the burden of 
production, even without an answer’s being filed, and thus that 
the regulation conferred no procedural benefit upon the plaintiff. 
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The Jn re Application of Jantzen exception provides a means 
to substantively review an agency decision when, although pro- 
cedure was not followed, no harm was done to the claimant. 
However, the regulations DSS failed to follow in the instant 
case conferred procedural benefits upon the appellant. Instead 
of rejecting the appellant’s request for a fair hearing for want of 
an action to review, DSS responded to the request by docketing 
a hearing for a denial that never took place. A hearing was held, 
but the director clearly did not consider the hearing as an appeal 
of a denial—a “fair hearing.” The director rejected at least two 
of the appellant’s legal arguments on grounds that the factual 
basis for the arguments regarded reconsiderations of eligibility 
and that the appellant’s claim for eligibility was not a reconsid- 
eration. The director then purported to deny the appellant a fair 
hearing. Had DSS followed its own regulatory scheme, the 
appellant could have had the child’s eligibility determined 
administratively and if the decision were unfavorable, could 
have had that decision reviewed by the director in a “fair hear- 
ing,” where all extenuating circumstances could have been con- 
sidered. Instead, the appellant got only one bite of the apple at 
the administrative level, and even that one bite was tainted by 
the director’s misunderstanding as to what authority he had and 
where the appellant’s claim was procedurally. The appellant 
was effectively denied the administrative appeal provided by 
465 Neb. Admin. Code, ch. 2, § 001.02. 

Because DSS did not follow its own regulatory scheme for 
determining eligibility for adoption assistance and the appellant 
was denied a proper determination and review of her claim, we 
conclude that the director’s order denying eligibility for the 
child is invalid and was not reviewable by the district court. 
When a lower court does not gain jurisdiction over the case 
before it, an appellate court also lacks the jurisdiction to review 
the merits of the claim. Richdale Dev. Co. v. McNeil Co., 244 
Neb. 694, 508 N.W.2d 853 (1993), modified 244 Neb. 936, 510 
N.W.2d 312 (1994). 


CONCLUSION 
The director’s finding and order underlying this appeal is 
invalid. Because the order is invalid, the district court lacked 
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jurisdiction to review the merits of the appellant’s claims, and 
thus this court lacks jurisdiction to review the merits. We vacate 
the district court’s decision in this matter and remand the cause 
to the district court with directions to dismiss DSS’ August 14, 


1995, order without prejudice to any future applications for 


assistance. 


JUDGMENT VACATED, AND CAUSE REMANDED 
WITH DIRECTIONS TO DISMISS. 


Wuite, C.J., not participating. 


JACK L. SEEBER, SR., AND SUSAN SEEBER, APPELLANTS, 
v. SUSAN HOWLETTE, APPELLEE. 
586 N.W. 2d 445 


Filed November 20, 1998. No. S-97-342. 


Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the 
admissibility of evidence is controlled by the Nebraska Evidence Rules; judicial dis- 
cretion is a factor only when the niles make such discretion a factor in determining 
admissibility. 

Trial; Evidence: Appeal and Error. Because the exercise of judicial discretion is 
implicit in determinations of relevancy and admissibility under Neb. Rev. Stat. 
§§ 27-401 and 27-403 (Reissue 1995), the trial court’s decision will not be reversed 
absent an abuse of discretion. 

Damages: Appeal and Error. The amount of damages to be awarded is a determi- 
nation solely for the fact finder, and its action in this respect will not be disturbed on 
appeal if it is supported by evidence and bears a reasonable relationship to the ele- 
ments of the damages proved. 

Motions for New Trial: Appeal and Error. A motion for new trial is addressed to 
the discretion of the trial court, whose decision will be upheld in the absence of an 
abuse of that discretion. 

Trial; Records: Testimony: Videotapes. In order to make a proper record of testi- 
mony presented to a jury by videotape deposition, both the videotape and the verba- 
tim transcript of the deposition should be marked as exhibits and offered and received 
for purposes of the record only. 

Expert Witnesses. Admissibility of expert testimony is based on four factors: (1) 
whether the witness is qualified as an expert; (2) whether the testimony is relevant; 
(3) whether the testimony will assist the trier of fact; and (4) whether the probative 
value of the testimony, even if relevant, is outweighed by the danger of unfair preju- 
dice or other considerations. 

Rules of Evidence: Words and Phrases. For purposes of applying Neb. Rev. Stat. 
§ 27-403 (Reissue 1995), probative value is a relative concept which involves a mea- 
surement of the degree to which the evidence persuades the trier of fact that the par- 
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ticular fact exists and the distance of the particular fact from the issues of the case. 
Unfair prejudice means an undue tendency to suggest a decision on an improper 
basis. 

8. Expert Witnesses. As a general rule, a party is not precluded from calling as its own 
witness an expert who has been retained and identified by the opposing party. 

9. Damages: Evidence. In awarding damages, the fact finder is not required to accept 
a party’s evidence at face value, even though that evidence is not contradicted by evi- 
dence adduced by the party against whom the judgment is to be entered. 


Appeal from the District Court for Douglas County: 
LAWRENCE J. CORRIGAN, Judge. Affirmed. 


Gregory C. Scaglione and Amy B. Blumenthal, of Koley, 
Jessen, Daubman & Rupiper, P.C., for appellants. 


Lawrence E. Welch, Jr., of Fraser, Stryker, Vaughn, Meusey, 
Olson, Boyer & Bloch, P.C., for appellee. 


WRIGHT, CONNOLLY, GERRARD, STEPHAN, and MCCORMACK, 
JJ. 


STEPHAN, J. 

This is a personal injury action arising from a collision 
between motor vehicles operated by Jack L. Seeber, Sr. (Jack 
Seeber), and Susan Howlette (formerly Susan Howlette- 
Martinez). Alleging that Howlette’s negligence was the cause of 
the accident, Jack Seeber claims damages for injuries to his 
neck, shoulder, and back; Susan Seeber, his wife, asserts a 
claim for loss of consortium. Following Howlette’s admission 
of liability, a jury returned a verdict in the amount of $5,000 for 
Jack Seeber and $0 for Susan Seeber, from which the Seebers 
appeal. We conclude that the Seebers’ assignments of error are 
without merit and affirm the judgment of the district court. 


FACTUAL AND PROCEDURAL BACKGROUND 

On March 31, 1993, a vehicle operated by Jack Seeber was 
struck from the rear by a vehicle driven by Howlette. On 
October 26, 1994, prior to filing this action, Jack Seeber was 
examined by Dr. Bernard Kratochvil, an orthopedic surgeon, at 
the suggestion of his attorney. Based upon his examination, 
Kratochvil concluded that Jack Seeber had sustained an injury 
to the soft tissue of his neck and back which did not result in 
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permanent disability. After consulting other physicians, the 
Seebers filed this action. 

After suit was filed, Howlette’s counsel contacted Kratochvil 
to request that he perform an independent medical examination 
of Jack Seeber and in the process learned of Kratochvil’s prior 
examination. Howlette’s counsel then attempted to obtain the 
records through issuance of a subpoena and notice to depose the 
custodian of Kratochvil’s medical records. The Seebers filed a 
motion to quash, asserting that Kratochvil was an expert whom 
they retained in anticipation of litigation but did not intend to 
call as a witness at trial and that his records were therefore not 
discoverable under Neb. Ct. R. of Discovery 26(b)(4)(B) (rev. 
1996). The district court sustained the motion and ordered that 
medical records pertaining to Jack Seeber which Kratochvil’s 
office had produced in response to a subpoena duces tecum 
prior to the hearing on the Seebers’ motion to quash should be 
returned to the Seebers’ attorney and that Howlette’s counsel 
should not retain copies. 

Anticipating that Howlette would call Kratochvil as a trial 
witness, the Seebers filed a motion in limine to exclude his tes- 
timony on grounds that he was a “paid consultant” retained by 
them and that his testimony was inadmissible under Neb. Rev. 
Stat. §§ 27-401 and 27-403 (Reissue 1995). The Seebers moved 
in the alternative that if Kratochvil were permitted to testify, he 
should be restricted from identifying the party by whom he had 
originally been retained. The district court ruled that Kratochvil 
would be permitted to testify at trial, but that he would not be 
permitted to identify the party who first retained him because 
this information was irrelevant. 

It was stipulated that Kratochvil’s testimony could be pre- 
sented by videotape deposition taken prior to trial. During his 
deposition, Kratochvil testified on direct examination regarding 
the findings he made during his independent medical examina- 
tion of Jack Seeber and the medical opinions which he reached 
on the basis of those findings. During cross-examination by the 
Seebers’ counsel, Kratochvil testified generally that he per- 
formed independent medical examinations at the request of 
attorneys for plaintiffs and defendants, as well as various gov- 
ernmental agencies, but conceded that “it’s probably weighted 


564 255 NEBRASKA REPORTS 


in favor of the defendants.” Kratochvil stated that his opinions 
were not influenced by the party retaining his services and that 
he always attempted to “give an honest answer.” 

The Seebers’ counsel also cross-examined Kratochvil regard- 
ing his relationship with the law firm which represented 
Howlette. Kratochvil testified that his deposition fee of $800 
would be paid by that firm, assuming that it had requested the 
deposition. He was asked about the frequency with which he 
performed independent medical examinations at the request of 
the law firm and replied, “[W]e probably do quite a few for 
them.” He was then asked whether an independent medical 
examination was one “issued for a particular party in this case.” 

On redirect examination, Kratochvil testified that he had not 
been initially retained to examine Jack Seeber by Howlette’s 
counsel, but, rather, by the Seebers’ attorney. The Seebers’ 
counsel made a timely relevancy objection and motion to strike 
this testimony, which the district court overruled based upon its 
finding that the Seebers’ cross-examination raised the issue of 
initial retention. Counsel for the Seebers preserved his objec- 
tion and motion to strike before the deposition was presented to 
the jury. Following entry of judgment on the verdict, the district 
court overruled the Seebers’ motion for new trial, and they per- 
fected this appeal. We granted their petition to bypass. 


ASSIGNMENTS OF ERROR 

Restated, the Seebers contend that the district court erred in 
(1) permitting Howlette to call Kratochvil as a witness, (2) per- 
mitting Kratochvil to testify on redirect examination that he was 
originally retained by the Seebers’ attorney, and (3) denying 
their motion for new trial. They also contend that the verdict 
rendered was clearly erroneous and insufficient to compensate 
them for their damages. 


STANDARD OF REVIEW 
In proceedings where the Nebraska Evidence Rules apply, 
the admissibility of evidence is controlled by the Nebraska 
Evidence Rules; judicial discretion is a factor only when the 
rules make such discretion a factor in determining admissibility. 
Smith v. Papio-Missouri River NRD, 254 Neb. 405, 576 N.W.2d 
797 (1998). Because the exercise of judicial discretion is 
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implicit in determinations of relevancy and admissibility under 
§§ 27-401 and 27-403, the trial court’s decision will not be 
reversed absent an abuse of discretion. See, State v. Kirksey, 254 
Neb. 162, 575 N.W.2d 377 (1998); State v. Freeman, 253 Neb. 
385, 571 N.W.2d 276 (1997). 

The amount of damages to be awarded is a determination 
solely for the fact finder, and its action in this respect will not 
be disturbed on appeal if it is supported by evidence and bears 
a reasonable relationship to the elements of the damages 
proved. Bristol v. Rasmussen, 249 Neb. 854, 547 N.W.2d 120 
(1996); ConAgra, Inc. v. Bartlett Partnership, 248 Neb. 933, 
540 N.W.2d 333 (1995); Records v. Christensen, 246 Neb. 912, 
524 N.W.2d 757 (1994). 

A motion for new trial is addressed to the discretion of the 
trial court, whose decision will be upheld in the absence of an 
abuse of that discretion. Hartwig v. Oregon Trail Eye Clinic, 
254 Neb. 777, 580 N.W.2d 86 (1998); Barnett v. Peters, 254 
Neb. 74, 574 N.W.2d 487 (1998). 


ANALYSIS 

Before addressing the Seebers’ assignments of error with 
respect to Kratochvil’s testimony, we note an irregularity in the 
manner in which the record of that testimony was preserved. 
The videotape containing the deposition testimony was marked 
as an exhibit at trial but never formally offered. Nevertheless, 
the Seebers’ counsel objected to the presentation of the deposi- 
tion, and the district court ruled on the objection. While the 
videotape was never formally received in evidence, the district 
court advised the jury prior to presentation that the videotape 
deposition testimony should be considered as evidence. The 
verbatim transcript of the deposition was not offered at trial. 
Following trial, the Seebers’ counsel unsuccessfully attempted 
to offer the transcript in connection with a motion for order 
nunc pro tunc which was overruled by the district court. 

In order to make a proper record of testimony presented to a 
jury by videotape deposition, both the videotape and the verba- 
tim transcript of the deposition should be marked as exhibits 
and offered and received for purposes of the record only. 
However, since we find the record in this case sufficient for 
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consideration of the assignments of error raised with respect to 
Kratochvil’s deposition testimony, we will address those issues. 

Admissibility of expert testimony is based on four factors: 
(1) whether the witness is qualified as an expert; (2) whether the 
testimony is relevant; (3) whether the testimony will assist the 
trier of fact; and (4) whether the probative value of the testi- 
mony, even if relevant, is outweighed by the danger of unfair 
prejudice or other considerations. Childers v. Phelps County, 
252 Neb. 945, 568 N.W.2d 463 (1997). On appeal, the Seebers 
do not challenge Kratochvil’s qualifications as an expert or con- 
tend that his testimony regarding Jack Seeber’s physical condi- 
tion at the time of his examination was irrelevant. Rather, they 
assert that his testimony should have been excluded under 
§ 27-403 because its probative value was substantially out- 
weighed by the danger of unfair prejudice, or was cumulative. 
For purposes of applying § 27-403, probative value is a relative 
concept which involves a measurement of the degree to which 
the evidence persuades the trier of fact that the particular fact 
exists and the distance of the particular fact from the issues of 
the case. Unfair prejudice means an undue tendency to suggest 
a decision on an improper basis. State v. Kirksey, 254 Neb. 162, 
575 N.W.2d 377 (1998); State v. Thieszen, 252 Neb. 208, 560 
N.W.2d 800 (1997). 

The principal issues at trial were the nature and extent of the 
injuries which Jack Seeber sustained in the accident and the 
amount of compensatory damages. The record reflects that 
Kratochvil examined Jack Seeber approximately 20 months 
after the accident and that he is the only orthopedic surgeon 
who evaluated his injuries. Under these circumstances, 
Kratochvil’s testimony concerning the findings of his examina- 
tion and his medical diagnoses and opinions formed on the 
basis of those findings had a high degree of probative value. The 
Seebers contend, however, that this probative value was sub- 
stantially outweighed by the danger of unfair prejudice stem- 
ming from the fact that Kratochvil was an expert originally 
retained by them. 

As a general rule, a party is not precluded from calling as its 
own witness an expert who has been retained and identified by 
the opposing party. In IAFF, Local 831 v. City of No. Platte, 215 
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Neb. 89, 337 N.W.2d 716 (1983), we held that where a city’s 
expert witness in a dispute between it and a firefighters’ union 
possessed relevant information regarding prevalent wages and 
fringe benefit rates, the Commission of Industrial Relations did 
not err in allowing the union to call the city’s expert to testify in 
the union’s case in chief. The witness was not called upon to 
make any additional investigation and was merely asked to 
express opinions he had already formed prior to trial. Jd. We 
reasoned that it ran contrary to the truth-seeking function of 
trial “to suggest that unfavorable evidence in the form of an 
expert’s opinion may be kept from either party in the interest of 
justice and to prevent prejudice.” Jd. at 98, 337 N.W.2d at 722. 
In the present case, however, the Seebers contend that 
Kratochvil’s testimony should have been excluded because he 
examined Jack Seeber only at the request of the Seebers’ attor- 
ney and was not designated by the Seebers as a trial witness. 
This argument rests upon rule 26(b)(4)(B), which provides: 
A party may discover facts known or opinions held by an 
expert who has been retained or specially employed by 
another party in anticipation of litigation or preparation 
for trial and who is not expected to be called as a witness 
at trial, only as provided in Rule 35(b) or upon a showing 
of exceptional circumstances under which it is impractica- 
ble for the party seeking discovery to obtain facts or opin- 
ions on the same subject by other means. 
The Seebers contend that this limitation upon discovery of an 
expert’s opinion dictates that the same limitations should apply 
to the admissibility of such an opinion. Indeed, some courts 
have so held, although under facts distinguishable from those of 
the present case. For example, in Gugliano y. Levi, 24 A.D.2d 
591, 262 N.Y.S.2d 372 (1965), the court held that it was error to 
permit one party in a malpractice case to call an opposing 
party’s consulting expert to testify on the issue of whether there 
had been a deviation from the standard of care, where there was 
no showing that the party could not obtain his own expert and 
the opinion of the opposing party’s expert was based solely 
upon a review of records and “was not formulated upon the 
basis of his physical or clinical examination of the plaintiff, so 
as to make his report available to the plaintiff as part of the con- 
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ventional exchange of medical information in a negligence 
action.” 24 A.D.2d at 592, 262 N.Y.S.2d at 375. See, also, Piller 
v. Kovarsky, 194 N.J. Super. 392, 476 A.2d 1279 (1984) (hold- 
ing that defendant in malpractice action would not be permitted 
to call treating physician to testify on issue of whether there had 
been deviation from standard of care because of unfairness 
which would result from inference that plaintiff had vouched for 
doctor’s credibility by retaining him for purposes of treatment). 

While there may be circumstances in which the rationale 
underlying rule 26(b)(4)(B) would require an order under 
§ 27-403 precluding a party from calling an expert witness 
retained by the opposing party, such circumstances are not 
reflected in the record of the present case. There is no showing 
that Kratochvil was privy to the litigation tactics or strategies of 
the Seebers’ counsel. Although he examined x rays which had 
been taken previously, Kratochvil’s opinions were based pri- 
marily upon the history which he obtained directly from Jack 
Seeber and the orthopedic examination which Kratochvil con- 
ducted. 

While not directly on point, our decision in Marple v. Sears, 
Roebuck & Co., 244 Neb. 274, 505 N.W.2d 715 (1993), pro- 
vides some guidance. In that case, which involved a personal 
injury claim, the defendant identified a vocational rehabilitation 
expert as a possible trial witness. After the expert interviewed 
the plaintiff, the defendant redesignated him as a rule 
26(b)(4)(B) expert and objected to any mention of the interview 
at trial on grounds that by adducing such evidence the plaintiff 
would take unfair advantage of the defendant’s trial preparation. 
In determining that the trial court did not err in rejecting this 
argument, we wrote that the change in the expert’s designation 
did not change the fact that he had become a “percipient wit- 
ness” when he interviewed the plaintiff. Jd. at 280, 505 N.W.2d 
at 719. 

Kratochvil became a percipient witness when he examined 
Jack Seeber, and his testimony regarding that examination was 
clearly relevant. The potentially unfair prejudice which could 
result from the jury’s learning that the Seebers had originally 
retained Kratochvil through their attorney was eliminated by 
the district court’s order that Kratochvil would not be permitted 
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to testify as to that fact. We conclude that the district court did 
not abuse its discretion in permitting Kratochvil’s testimony 
subject to that restriction. 

We turn, therefore, to the Seebers’ second assignment of 
error, in which they assert that the district court erred in per- 
mitting Howlette’s counsel to elicit the circumstances of 
Kratochvil’s original retention on redirect examination, after 
the Seebers’ counsel raised issues of bias during cross-exami- 
nation. In cases where an expert witness originally retained by 
one party is called as a trial witness by the opposing party, many 
courts have held that the circumstances of original retention are 
either irrelevant or so unfairly prejudicial as to require exclu- 
sion. For example, the Supreme Court of South Dakota has held 
that under these circumstances, “the fact of prior employment 
or payment by the opposite party is not relevant or material.” 
State Highway Commission vy. Earl, 82 S.D. 139, 148, 143 
N.W.2d 88, 92 (1966). In State ex rel Smith v. Wilkinson- 
Snowden-McGehee, 571 S.W.2d 842, 843 (Tenn. App. 1978), 
the court reasoned that excluding evidence of who initially 
hired the expert results in no real harm, but found that “a great 
deal of mischief and harm” would result from allowing such 
evidence. Similarly, the courts of Florida, Georgia, and Texas 
disallow testimony regarding who initially retained the expert, 
reasoning such is prejudicial and harmful. Sun Charm Ranch, 
Inc. v. City of Orlando, 407 So. 2d 938 (Fla. App. 1981); Logan 
v. Chatham County, 113 Ga. App. 491, 148 S.E.2d 471 (1966); 
State v. Biggers, 360 S.W.2d 516 (Tex. 1962). Courts generally 
find such testimony to be prejudicial because it can create the 
impression that the party originally hiring the expert was sup- 
pressing evidence. See, Granger v. Wisner, 134 Ariz. 377, 656 
P.2d 1238 (1982); State v. Biggers, supra. One federal court has 
even described the resulting prejudice as “ ‘explosive.’” Rubel 
v. Eli Lilly and Co., 160 F.R.D. 458, 460 (S.D.N.Y. 1995) (quot- 
ing 8 Charles A. Wright et al., Federal Practice and Procedure: 
Civil § 2032 (2d ed. 1994)). 

Other jurisdictions, however, allow testimony regarding who 
originally retained the expert, finding that the expert’s status 
“pertains to the weight and credibility” of the testimony. Fenlon 
v. Thayer, 127 N.H. 702, 708, 506 A.2d 319, 323 (1986). See, 
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also, Cogdell v. Brown, 220 N.J. Super. 330, 531 A.2d 1379 
(1987) (finding that particularly in medical malpractice cases, 
credibility of expert is paramount issue and jury should con- 
sider which party hired expert); Board of Ed. of South Sanpete, 
Etc. v. Barton, 617 P.2d 347 (Utah 1980) (holding expert’s 
employment bears on issue of his objectivity and bias). We per- 
ceive this to be a minority position. 

The trial court’s initial ruling on Seebers’ motion in limine, 
which precluded inquiry regarding which party originally 
retained Kratochvil, was consistent with the former line of 
authority and was, in our view, reasonable and correct. 
Kratochvil’s initial retention by Seeber was irrelevant to 
Kratochvil’s testimony on direct examination by Howlette’s 
counsel, and its disclosure at that stage could have resulted in 
an unfairly prejudicial inference that the Seebers were attempt- 
ing to suppress evidence or had vouched for Kratochvil’s cred- 
ibility. However, the circumstances of Kratochvil’s retention 
became relevant when the Seebers’ counsel cross-examined 
Kratochvil regarding his relationship with Howlette’s attorneys. 
This tactic went beyond suggesting that Kratochvil was gener- 
ally conservative and defense-oriented; it created an inference 
that Kratochvil’s conservative medical opinions concerning 
Jack Seeber’s injury were influenced by the fact that he had 
been retained to testify in the case by the law firm representing 
Howlette. Such an inference was necessarily false, since it is 
uncontroverted that Kratochvil formed his opinions after exam- 
ining Jack Seeber at the request of Jack Seeber and his attorney 
before the action was filed. The circumstances of Kratochvil’s 
initial retention thus became relevant to dispel the false infer- 
ence raised by that portion of the cross-examination which 
focused upon Kratochvil’s relationship with Howlette’s attor- 
neys. We cannot say that the trial court abused its discretion in 
concluding that the probative value of Kratochvil’s testimony 
on redirect examination was not substantially outweighed by 
the danger of unfair prejudice so as to require its exclusion 
under § 27-403. 

We next address the Seebers’ argument that the verdict ren- 
dered at trial was clearly erroneous and insufficient to compen- 
sate them for their damages. Under the standard of review 
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stated above, the fact finder’s determination of damages is given 
great deference on appeal. See Nichols v. Busse, 243 Neb. 811, 
$03 N.W.2d 173 (1993). Jack Seeber alleged special damages in 
the amount of $3,650.86 in medical expenses and $2,075.07 for 
lost wages, and general damages for temporary and permanent 
disability, physical and mental pain and distress, loss of enjoy- 
ment of life, and loss of earning capacity. He proved medical 
expenses of approximately $2,800 and a loss of wages in the 
amount of $87.50, representing 2'2 hours of work missed each 
day during a 5-day period. In view of conflicting medical testi- 
mony as to whether his injuries were permanent in nature, we 
cannot say that the verdict of $5,000 does not bear a reasonable 
relationship to the elements of damage proved. 

Susan Seeber contends that the jury’s failure to award her any 
damages on her claim for loss of consortium is clearly inade- 
quate in light of what she characterizes as “uncontroverted” 
trial testimony regarding her damages. Brief for appellants at 
25. In awarding damages, the fact finder is not required to 
accept a party’s evidence at face value, even though that evi- 
dence is not contradicted by evidence adduced by the party 
against whom the judgment is to be entered. Bristol vy. 
Rasmussen, 249 Neb. 854, 547 N.W.2d 120 (1996); Schuessler 
v. Benchmark Mktg. & Consulting, 243 Neb. 425, 500 N.W.2d 
529 (1993). Susan Seeber’s testimony regarding her loss of con- 
sortium claim was not uncontroverted, because the conflicting 
medical testimony created an issue of whether the changes in 
the marital relationship which she described were in fact caused 
by the injuries which Jack Seeber sustained in the accident. 
Therefore, we cannot say that the verdict on Susan Seeber’s 
claim was clearly erroneous. 

With respect to the Seebers’ remaining assignment of error, 
we conclude on the basis of our review of the record that the 
trial court did not abuse its discretion in overruling the Seebers’ 
motion for new trial. For the foregoing reasons, the judgment of 
the district court is affirmed. 

AFFIRMED. 

WHITE, C.J., not participating. 
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Judgments: Appeal and Error. In an appellate review of a bench trial in a law 
action, the trial court’s factual findings have the effect of a jury verdict, and they will 
not be set aside on appeal unless they are clearly wrong. 

Constitutional Law: Statutes: Appeal and Error. Whether a statute is constitu- 
tional is a question of law on which the Nebraska Supreme Court is obligated to reach 
a conclusion independent of the decision by the trial court. 

Public Officers and Employees: Pensions. Retirement benefits paid to government 
employees are not a gratuity but are deferred compensation. 

Jurisdiction: States: Courts. The states have concurrent jurisdiction with federal 
courts to entertain actions under 42 U.S.C. § 1983 (1994). 

Contracts: Statutes. Generally, statutes in existence at the time of execution of a 
contract become part of the contract as if set forth therein. 

Proof: Trial: Appeal and Error. All matters expressly or by necessary implication 
adjudicated by the Nebraska Supreme Court become the law of the case on remand, 
and they will not be considered again unless it is shown that the facts presented at the 
trial on remand are materially and substantially different from the facts presented in 
the first instance. 

Constitutional Law: Public Officers and Employees: Pensions: Legislature. A 
public employee’s constitutionally protected right to his or her pension plan vests 
upon the employee’s acceptance and commencement of employment, subject to rea- 
sonable or equitable changes by the Legislature. 

Contracts: Pensions: Words and Phrases. “Vesting” refers to a contractual right to 
and interest in a pension that may be upheld at law. 

Constitutional Law: Contracts: Proof. Pursuant to the Contract Clause of the U.S. 
Constitution, not every change constitutes an impairment. The change must take 
something away and not work to the parties’ benefit. Absent such a showing there is 
no proof of any impairment. 

Presumptions. Everyone is presumed to know the law. 

Constitutional Law: Due Process. Substantive due process requires a determination 
whether a right in which a plaintiff has a legitimate property interest is at issue and, 
if it is, whether that right was unconstitutionally taken from the plaintiff. 

Due Process: Notice. Procedural due process limits the ability of the government to 
deprive persons of interests which constitute “liberty” or “property” interests within 
the meaning of the Due Process Clause and requires that parties deprived of such 
interests be provided adequate notice and an opportunity to be heard. 

Equal Protection. A finding of an equal protection violation cannot be founded upon 
theoretical possibilities. 

Equal Protection: Proof. The initial inquiry in an equal protection analysis focuses 
on whether the plaintiff has demonstrated that he or she was treated differently than 
others similarly situated. Absent this threshold showing, the plaintiff lacks a viable 
equal protection claim. 
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15. Equal Protection: Statutes. When a fundamental right or suspect classification is 
not implicated in an equal protection challenge, a legislative act is viewed as a valid 
exercise of state power if the act is rationally related to a legitimate governmental 


purpose. 

16. Constitutional Law: Equal Protection. The rational relationship standard, as the 
most relaxed and tolerant form of judicial scrutiny under the Equal Protection Clause 
of the 14th Amendment to the U.S. Constitution, is offended only if a classification 
fests on grounds which are wholly irrelevant to the achievement of the government’s 
objectives. 


Appeal from the District Court for Lancaster County: 
DONALD E. ENDACOTT, Judge. Affirmed. 


K. Kristen Newcomb and Robert F. Bartle, of Healey & 
Wieland Law Firm, for appellants. 


William F, Austin, Lincoln City Attorney, and James D. 
Faimon for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


MILLER-LERMAN, J. 

The plaintiffs, Dennis R. Bauers, Thomas L. Scharbach, 
Jerry Peterson, James E. Johnson, David C. Bowlin, and Roger 
L. Carmichael, commenced this action against the defendant, 
City of Lincoln (City), claiming variously that the City improp- 
erly offset payments from a disability pension plan by amounts 
paid as a result of workers’ compensation awards, and seeking 
lump-sum returns of their pension contributions. 

This is the second appearance of this case in this court. We 
examined the timeliness of the plaintiffs’ filing of their claims 
against the City in Bauers v. City of Lincoln, 245 Neb. 632, 514 
N.W.2d 625 (1994) (Bauers I). In Bauers I, we held that the 
plaintiffs were barred from asserting their claims for the return 
of their entire contributions under Neb. Rev. Stat. § 15-840 
(Reissue 1991) but that certain claims under 42 U.S.C. § 1983 
(1994) were viable. In Bauers I, we remanded the cause to the 
district court to allow the plaintiffs to present the trial court with 
evidence pertaining to the merits of their claims filed pursuant 
to 42 U.S.C. § 1983. After remand, the trial court found that the 
plaintiffs had failed to meet their burden of proof of alleged 
constitutional violations committed by the City, and the court 
dismissed the plaintiffs’ claims. We affirm. 
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FACTS 

A detailed statement of facts pertaining to each of the plain- 
tiffs individually is set forth in Bauers I. Briefly summarized, 
the plaintiffs were employed as firefighters working for the City 
for some portion of the period 1966 through 1989. All were 
required during their employment to contribute approximately 7 
percent of their gross pay from each pay period to a pension 
fund administered by the City. Each of the plaintiffs retired 
from his employment as a firefighter before the age of 55 
because of injury or a physical disability which reasonably pre- 
vented continued performance as a firefighter. The plaintiffs 
were placed on the City’s roll of firefighters receiving disability 
pensions. Johnson, Peterson, Bowlin, and Carmichael also 
received workers’ compensation benefits for the injuries which 
led to their disability retirement. None of the plaintiffs was 
offered, in lieu of continuing disability pension payments, a 
lump-sum return of his wages contributed to the pension fund 
with accrued interest. 

The plaintiffs filed administrative claims with the City on 
October 17, 1990. Bauers and Scharbach demanded the return 
of their wage contributions to the City’s pension fund with 
accrued interest. Johnson, Peterson, Bowlin, and Carmichael 
likewise sought the return of their pension fund contributions 
with interest, and they also sought reimbursement for the 
amounts withheld or offset from their respective disability pen- 
sion payments as a result of workers’ compensation awards 
which each had received. 

The City denied all of the relief requested in the plaintiffs’ 
administrative claims. Thereafter, each of the plaintiffs filed an 
action in the district court, seeking the relief specified above on 
the basis of § 15-840 and 42 U.S.C. § 1983. Section 15-840 pro- 
vides generally: 

All liquidated and unliquidated claims and accounts 
payable against the city shall: (1) Be presented in writing; 
(2) state the name of the claimant and the amount of the 
claim; and (3) fully and accurately identify the items or 
services for which payment is claimed or the time, place, 
nature, and circumstances giving rise to the claim. .. . In 
order to maintain an action for a claim, other than a tort 
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claim as defined in section 13-903, it shall be necessary, as 

a condition precedent, that the claimant file such claim 

within one year of the accrual thereof .... 
The trial court dismissed the plaintiffs’ claims, holding that they 
were filed beyond the applicable statutes of limitation. On 
appeal, we found in Bauers / that although the plaintiffs’ claims 
under § 15-840 for the return of their entire employee contribu- 
tions were time barred, the plaintiffs’ claims asserted under 42 
U.S.C. § 1983 were not time barred, and we remanded the mat- 
ter to the trial court for trial on these claims only. 

The case was tried to the district court on November 20, 
1996. At trial, each of the plaintiffs testified that the City never 
gave him a written contract containing all of the terms of 
employment, including a description of pension options. The 
plaintiffs admitted that when they were placed on the roll of 
pensioned disabled firefighters, they belonged to a union of 
firefighter employees. On behalf of its members, the union’s 
representatives bargained with the City to determine specific 
terms of the firefighters’ employment contract. John Cripe, an 
employee of the City’s personnel department who served as the 
City’s pension administrator, testified that the only written con- 
tract relative to these proceedings is the one which the City 
negotiated with the firefighters’ union. Cripe testified that the 
City did not execute employment contracts with individual fire- 
fighters. Cripe also testified that the pension options available 
to the plaintiffs and other firefighters which were defined by 
Nebraska statutes and Lincoln. municipal ordinances were not 
expressly described in the contract between the City and the 
firefighters’ union. 

The trial evidence showed that disability pension benefits 
were paid to the plaintiffs by the City from accounts designated 
“Fund 76” and “Fund 77.” These accounts were segregated 
from all of the City’s other accounts. Funds 76 and 77 were 
composed of mandatory employee contributions; annual contri- 
butions by the City, the amount of which was determined by an 
independent actuary; and accrued interest, all of which was con- 
tinuously invested and reinvested for further growth. Cripe tes- 
tified that both disability pensions and regular retirement pen- 
sions are paid from these accounts. 
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Bauers and Scharbach did not receive workers’ compensation 
benefits for the injuries or ailments which culminated in their 
early retirement. Johnson, Peterson, Bowlin, and Carmichael 
received workers’ compensation payments pursuant to Neb. 
Rev. Stat. § 48-101 et seq. (Reissue 1988) in addition to the dis- 
ability pension payments. An amount equivalent to some or all 
of the workers’ compensation payments received by Johnson, 
Peterson, Bowlin, and Carmichael, respectively, was offset from 
the disability pension payments which each received. 

Workers’ compensation benefits were paid by the City to 
Johnson, Peterson, Bowlin, and Carmichael from Fund 88, a 
segregated, separately maintained account within the City’s 
total operating budget set aside exclusively for such payments. 
The City was, for purposes of paying workers’ compensation 
benefits, self-insured. Fund 88 comprised taxes and other 
monies derived from the City’s general budget. Cripe testified 
at trial that funds from the pension and workers’ compensation 
funds were not commingled. 

At trial, the parties stipulated that Neb. Rev. Stat. § 15-1001 
et seq. (Reissue 1983) governed the terms and conditions of the 
plaintiffs’ pensions and provided terms and conditions for pen- 
sions and disability benefits for firefighters and police officers. 
Many of these statutes were repealed in 1987. The parties stip- 
ulated that amendments to the Lincoln Municipal Code effec- 
tively replaced those statutes governing pensions and disability 
benefits for Lincoln firefighters and police officers and that 
these municipal ordinances took effect on May 11, 1987. The 
specific terms of the statutes and ordinances at issue and as rel- 
evant are set forth in our analysis of them. 

The plaintiffs claimed at trial that the City’s failure to offer 
each of them all of the pension options offered to retiring fire- 
fighters who were not disabled, including the option of receiv- 
ing their contributions to the pension fund in a lump sum with 
accrued interest, violated the plaintiffs’ constitutional rights to 
due process and equal protection. Johnson, Peterson, Bowlin, 
and Carmichael also claimed that the City effected an unconsti- 
tutional taking when the City offset their disability pension pay- 
ments by amounts which the City had paid them as workers’ 
compensation, as well as impairing their right to contract. 


BAUERS v. CITY OF LINCOLN 577 
Cite as 255 Neb. 572 


In a 14-page order filed March 3, 1997, in each of the plain- 
tiffs’ cases, the trial court denied the plaintiffs’ claims generally 
on the basis of failure of proof. The plaintiffs appeal. 


ASSIGNMENTS OF ERROR 

Johnson, Peterson, Bowlin, and Carmichael assign as error 
the trial court’s finding that they suffered no unconstitutional 
due process and contract violations in the City’s offset of pen- 
sion benefits by the amount of workers’ compensation pay- 
ments. The plaintiffs all claim that the trial court erred in fail- 
ing to find unconstitutional due process and equal protection 
violations in the City’s failure to offer the plaintiffs the oppor- 
tunity to withdraw their pension fund contributions in a lump 
sum with accrued interest. 


STANDARD OF REVIEW 

In an appellate review of a bench trial in a law action, the 
trial court’s factual findings have the effect of a jury verdict, and 
they will not be set aside on appeal unless they are clearly 
wrong. Blanchard v. City of Ralston, 251 Neb. 706, 559 N.W.2d 
735 (1997). 

Whether a statute is constitutional is a question of law on 
which the Nebraska Supreme Court is obligated to reach a con- 
clusion independent of the decision of the trial court. Friehe v. 
Schaad, 249 Neb. 825, 545 N.W.2d 740 (1996). When passing 
upon the constitutionality of a statute, an appellate court begins 
with the presumption of validity, and the burden of demonstrat- 
ing a constitutional defect rests with the challenger. /d. 


ANALYSIS 

Nebraska law recognizes that pensions received by govern- 
ment employees are a form of deferred compensation. Halpin v. 
Nebraska State Patrolmen’s Retirement System, 211 Neb. 892, 
320 N.W.2d 910 (1982). “ ‘For the civil service employees, the 
price of the pension plan, whether specifically discussed or not, 
is part of the total wage package negotiated when salary raises 
are determined. Pensions are bargained as an integral part of the 
wage-and-fringe benefit calculus.’” Jd. at 898, 320 N.W.2d at 
914, citing with approval Kleinfeldt v. New York City Emp. Ret. 
Sys., 73 Misc. 2d 310, 341 N.Y.S.2d 784 (1973). The trial court 
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was a proper forum for the plaintiffs to present their constitu- 
tional claims regarding their pensions, pursuant to 42 U.S.C. 
§ 1983, for the states have concurrent jurisdiction with the fed- 
eral courts to entertain such actions. Whitehead Oil Co. v. City 
of Lincoln, 245 Neb. 680, 515 N.W.2d 401 (1994). 

At trial, the parties stipulated to the introduction of photo- 
copies of §§ 15-1006, 15-1007.03 through 15-1009, and 
15-1013.02. These statutes were part of a collection of 
Nebraska statutes pertaining to pensions for firefighters and 
police officers, many of which were in effect from at least 1975 
until 1987, when they were repealed. The source notation 
included at the end of the text of each of these statutes suggests 
that many of these statutes were amended at least once between 
1975 and 1987. However, the parties submitted no evidence of 
versions of these statutes which predated that set forth in the 
copies accepted into evidence at trial. 

Section 15-1006, a copy of which was in evidence, generally 
provided that in case of total and permanent disability, a fire- 
fighter’s regular salary was discontinued and the firefighter was 
instead paid a pension which was computed using a base bene- 
fit rate determined as a percentage ranging from 15 to 50 per- 
cent of the firefighter’s salary prior to his or her disability. 

Section 15-1008, a copy of which was in evidence, stated that 
benefits which a disabled firefighter was entitled to receive 
according to Nebraska’s then Workmen’s Compensation Act, 
§ 48-101 et seq., would be paid in full to him or her, “but all 
amounts paid by the city or its insurer under said act . . . shall 
be considered as payments on account of such salary or pension 
and shall be credited thereon.” § 15-1008. 

With respect to firefighters who retired voluntarily or invol- 
untarily for reasons other than death or disability, § 15-1013.02, 
which was also in evidence, provided the schedule of pension 
benefit options as follows: (1) A firefighter with less than 10 
years of service would receive the lump-sum return of his or her 
accumulated contributions with regular interest to the date of 
termination. (2) If the firefighter had 10 years or more of ser- 
vice but had not yet reached the age of 50, he or she could opt 
to take (a) a deferred annuity to commence at age 55 on a reg- 
ular basis or at age 50 on an actuarially equivalent basis or (b) 


BAUERS v. CITY OF LINCOLN 579 
Cite as 255 Neb. 572 


a lump-sum return of contributions and accrued interest, plus a 
reduced paid-up deferred annuity equal to the amount of the 
deferred annuity which would otherwise commence at age 55. 
The reduced annuity received by the firefighter with this option 
would be reduced by an amount equivalent to the lump-sum 
return of employee contributions and accrued interest. (3) If a 
firefighter had 10 years or more of service and was at least 50 
years old, he or she could opt to receive a deferred annuity to 
commence at age 55 on a regular basis. If a firefighter selected 
this option, he or she was not eligible to receive a return of 
employee contributions and interest in a lump sum separately 
from the annuity. 

At trial, the parties also stipulated to the introduction of 
selected portions of the Lincoln Municipal Code, including 
Lincoln Mun. Code §§ 2.64.010 through 2.64.013 and 2.64.018 
through 2.64.026. These ordinances became effective on May 
11, 1987. There is no dispute that the statutes and ordinances 
relative to the issues in this case are substantially alike. 

Statutes which are in effect at the time a contract is made are 
as much a part of the contract as if they were set forth therein. 
In re Estate of Peterson, 221 Neb. 792, 381 N.W.2d 109 (1986); 
Haakinson & Beaty Co. v. Inland Ins. Co., 216 Neb. 426, 344 
N.W.2d 454 (1984). In Bauers I, the firefighters agreed, and this 
court found, that the Lincoln ordinances in evidence were sub- 
stantially the same as the state statutes and that any difference 
between the statutes and the ordinances was immaterial to the 
resolution of this case. That finding governs this appeal, for it is 
now the law of the case, which will not be considered again 
unless it is shown that the facts presented at the second trial are 
materially and substantially different from the facts presented in 
the first instance, a showing which has not been made in the 
case sub judice. See State v. Jacob, 253 Neb. 950, 574 N.W.2d 
117 (1998). 


Workers’ Compensation Offset: Interference With 
Contractual Rights Claim. 

On appeal, Johnson, Peterson, Bowlin, and Carmichael claim 
that their constitutionally protected contractual rights have been 
abridged because the City offset their disability pension benefit 
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payments by the amount of some or all of the workers’ com- 
pensation benefits which each received. A public employee’s 
constitutionally protected right to his or her pension as an inci- 
dent of employment vests upon the employee’s acceptance and 
commencement of employment, subject to reasonable or equi- 
table unilateral changes by the Legislature. Calabro v. City of 
Omaha, 247 Neb. 955, 531 N.W.2d 541 (1995). “‘ “Vesting in a 
legal sense . . . refers to a contractual right to and interest in a 
pension that may be upheld at law.”’” Jd. at 967, 531 N.W.2d at 
550. U.S. Const. art. I, § 10, provides, inter alia, that the state 
may not pass laws impairing the obligation of contracts. 
Nebraska public employees have reasonable expectations with 
regard to their pension rights which are protected by the law of 
contracts, since public pensions are considered as deferred 
compensation. Hoiengs v. County of Adams, 245 Neb. 877, 516 
N.W.2d 223 (1994). 

Our analysis of this contract-impairment and offset claim 
necessitates a three-pronged inquiry: first, whether there has, in 
fact, been an impairment of the plaintiffs’ contracts; second, if 
an impairment does exist, whether the City’s actions substan- 
tially impaired the contractual relationship; and third, if so, 
whether the impairment caused by the City is nonetheless a per- 
missible, legitimate exercise of the City’s sovereign powers. 
See Calabro v. City of Omaha, supra. See, also, Halpin v. 
Nebraska State Patrolmen’s Retirement System, 211 Neb. 892, 
320 N.W.2d 910 (1982). As discussed below, we agree with the 
trial court that there was no impairment of the plaintiffs’ con- 
tracts regarding the offset of pension payments by workers’ 
compensation benefits. 

In Halpin, a retired member of the Nebraska State Patrol 
challenged a revised calculation formula used to determine pen- 
sion income, claiming that the new formula wrongfully 
impaired and decreased his vested contractual pension rights. 
This court found that the calculation formula used when 
Halpin’s pension rights vested was the subject of express oral 
promises to Halpin and other employees and that the formula 
had been used by the Nebraska State Patrol on a longstanding 
basis. On the facts in Halpin, we found that the revised calcula- 
tion formula which decreased the employees’ pension benefits 
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substantially impaired their contractual rights and that the new 
calculation was therefore inapplicable to them. See, also, Omer 
v. Tagg, 235 Neb. 527, 455 N.W.2d 815 (1990). 
Essential elements common to Halpin and Omer are evi- 
dence supporting the employees’ claims that a valuable benefit 
was promised to them by their employer, the employees’ 
reliance on that promise, that the benefit was subsequently 
taken from the employees as a result of a unilateral employer 
decision, and that the employees were afforded no other benefit 
to replace that which was taken from them. Without such proof, 
it is doubtful that a claim of unconstitutional contract impair- 
ment could succeed. A contractual right cannot be founded 
solely on an employee’s hope or expectation, as opposed to con- 
sideration which truly exists and which has been offered by the 
employer to the employee. “[W]hat is protected is the settled or 
reasonable expectation of the employee, not the contract as 
might be written by the courts.” Miller v. City of Omaha, 253 
Neb. 798, 808, 573 N.W.2d 121, 128 (1998). 
Miller was decided after the case at bar was tried and decided 
in the district court. Factually, Miller addressed contract claims 
much like those raised by Johnson, Peterson, Bowlin, and 
Carmichael in the case at bar. Gary E. Miller, a former city gov- 
ernment employee, sought declaratory judgment to determine to 
what extent, if any, disability pension benefits paid to him could 
be offset by workers’ compensation benefits and Social Security 
he received which were related to the same injury which 
resulted in his disability. In Miller, there was evidence that city 
ordinances pertaining to pension benefits changed after Miller’s 
contractual pension rights vested in 1964. This court held that 
the mere occurrence of change did not determine whether 
Miller’s constitutional contractual rights were impaired, for 
[t}he Contract Clause of the federal Constitution does not 
prohibit changes in the contract. . . . Rather, the issue is 
whether Miller has been made worse off by the 1972 ordi- 
nance, and it is Miller’s burden to prove that his situation 
is worse than that which existed when his rights were 
created. 

(Emphasis supplied.) 253 Neb. at 807, 573 N.W.2d at 128, rely- 

ing on Caruso v. City of Omaha, 222 Neb. 257, 383 N.W.2d 41 


582 255 NEBRASKA REPORTS 


(1986). See Calabro v. City of Omaha, 247 Neb. 955, a3 
N.W.2d 541 (1995). 

In Miller, supra, we held that amendments to city ordinances 
passed after Miller’s pension rights vested effected a change in 
Miller’s pension benefits, but that the change did not impair 
Miller’s rights. We nevertheless reversed the trial court’s sum- 
mary judgment order favoring the employer in order to allow 
Miller to prove his claim of reliance upon his employer’s 
promises and practices, including the effect, if any, of the 
employer’s commingling of workers’ compensation and pen- 
sion benefit funds, a practice which was disapproved of in 
Novotny v. City of Omaha, 207 Neb. 535, 299 N.W.2d 757 
(1980) (holding that funds for payment of pension and workers’ 
compensation benefits should not be commingled and that no 
employee contribution may be used to fund workers’ compen- 
sation benefits). In Miller, we emphasized that the holding in 
Novotny was limited to determining that workers could not be 
compelled to pay for their own workers’ compensation benefits, 
nor could other benefits be considered in paying workers’ com- 
pensation benefits. 

With the principles of Novotny, Caruso, Calabro, and Miller 
in mind, we turn to the impairment-of-contract and offset claim 
asserted by Johnson, Peterson, Bowlin, and Carmichael in the 
case at bar. Each received workers’ compensation benefits for 
the job-related injuries which ultimately rendered him perma- 
nently disabled, and amounts were set off from his disability 
pension payments in an amount equivalent to some or all of the 
workers’ compensation payments which he received. For the 
sake of completeness, we note that it is uncontroverted that 
Fund 88, the account maintained by the City from which work- 
ers’ compensation payments were made to Johnson, Peterson, 
Bowlin, and Carmichael, contained no contributions by the 
plaintiffs or City employees, consistent with Novotny, supra. 

The record shows that Johnson commenced employment 
with the City in 1975, Peterson in 1977, Carmichael in 1978, 
and Bowlin in 1981. The pension rights of Johnson, Peterson, 
Bowlin, and Carmichael became vested on the day upon which 
each accepted his employment with the City and commenced 
work. See Calabro, supra. The dimensions of the rights vested 
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in each of the plaintiffs were determined by the pension plan as 
it existed at the time each accepted and commenced his employ- 
ment. See Miller y. City of Omaha, 253 Neb. 798, 573 N.W.2d 
121 (1998). 

As noted above, at trial the parties stipulated to the introduc- 
tion into evidence of §§ 15-1006, 15-1007.03 through 15-1009, 
and 15-1013.02, all of which were later repealed, and portions 
of the Lincoln Municipal Code which replaced these state 
statutes for purposes of the issues in the instant case. The 
statutes and code were received in evidence. 

Section 15-1008 specifically stated that disability pension 
payments received by a firefighter may be reduced by an amount 
representing a credit for workers’ compensation payments 
received by the firefighter. Indeed, according to § 15-1008: 

Notwithstanding any prior provisions of this act, no 
firefighter or police officer shall be entitled during any 
period of disability to receive in full both his or her pen- 
sion or salary, as herein provided, and in addition benefits 
under the Workmen’s Compensation Act. All Workmen’s 
Compensation Act benefits shall be payable in full to such 
firefighter or police officer or his or her dependents as pro- 
vided in said act, but all amounts paid by the city or its 
insurer under said act to any disabled firefighter or police 
officer entitled to receive a salary or pension during such 
disability .. . shall be considered as payments on account 
of such salary or pension and shall be credited thereon. 
The remaining balance of such pension or salary, if any, 
shall be payable as otherwise provided by this act. 

(Emphasis supplied.) Lincoln Mun. Code § 2.64.018, which 
became effective May 11, 1987, contains equivalent provisions. 

It has been observed: “[NJot every change constitutes an 
impairment under the federal Constitution. The change must 
take something away and not work to the parties’ benefit. . . . 
Absent such a showing, there is no proof of any ‘impairment.’ ” 
(Emphasis in original.) Caruso v. City of Omaha, 222 Neb. 257, 
260, 383 N.W.2d 41, 44 (1986). At trial and on appeal, the 
plaintiffs did not claim that they received less than the full mea- 
sure of workers’ compensation benefits awarded to them. 
Johnson, Peterson, Bowlin, and Carmichael offered no policy, 
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ordinance, statute, or other evidence which contradicted the 
terms of § 15-1008. Although the terms of § 15-1008 were in 
place at the time of initial employment, each testified that he 
was generally unaware of the setoff provisions in § 15-1008 and 
Lincoln Mun. Code § 2.64.018 until the credits were actually 
applied against his disability pension payments. The plaintiffs 
introduced neither evidence that applicable laws or City poli- 
cies were amended nor evidence that such were amended to the 
plaintiffs’ detriment after each of the plaintiffs’ contractual 
rights had vested. 

The gravamen of the impairment-of-contract and offset claim 
asserted by Johnson, Peterson, Bowlin, and Carmichael is that 
they were simply unaware that when each firefighter’s contrac- 
tual pension rights vested, Nebraska statutes defining and gov- 
erning those rights provided that “no firefighter or police offi- 
cer shall be entitled during any period of disability to receive in 
full both his or her pension or salary, as herein provided, and in 
addition benefits under the Workmen’s Compensation Act.” 
§ 15-1008. Everyone is presumed to know the law. Bakody 
Homes & Dev. v. City of Omaha, 246 Neb. 1, 516 N.W.2d 244 
(1994); Haman yv. Marsh, 237 Neb. 699, 467 N.W.2d 836 
(1991). We cannot agree with the plaintiffs that their lack of 
knowledge of these state statutes and the comparable city ordi- 
nances which replaced them amounted to an impairment by the 
City of the plaintiffs’ contractual rights. 

We observe that at the time that Johnson, Peterson, Bowlin, 
and Carmichael applied for their respective disability pensions 
and workers’ compensation benefits, each was a member of the 
firefighters union which negotiated with the City on behalf of 
the firefighters regarding the terms, conditions, and benefits of 
the firefighters’ employment. Johnson, Peterson, and 
Carmichael were also individually represented by counsel. 
Further, in the execution of documents pursuant to his workers’ 
compensation award, Carmichael expressly acknowledged that 
he knew that his pension benefits could be subject to a setoff for 
the workers’ compensation benefits which he received. 

Johnson, Peterson, Bowlin, and Carmichael failed to present 
the trial court with evidence that the City unconstitutionally 
impaired their vested pension rights by crediting the amounts of 
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the workers’ compensation benefits against the disability pen- 
sion benefits received by each of the plaintiffs. No change 
occurred in city or state policies, practices, or laws which 
diminished the contractual pension benefits of Johnson, 
Peterson, Bowlin, and Carmichael. 

The plaintiffs failed to meet their evidentiary burden to prove 
that the City unconstitutionally impaired their rights to contract. 
See Caruso, supra. Therefore, we affirm the trial court’s order 
dismissing the constitutional impairment-of-contract and offset 
claim asserted by Johnson, Peterson, Bowlin, and Carmichael. 


Lump-Sum Return of Contributions: Due Process Claims. 

The plaintiffs allege that the City wrongly denied them due 
process rights to which they were entitled by virtue of the 14th 
Amendment to the U.S. Constitution and Neb. Const. art. I, § 3. 
The firefighters claim that the City, by failing to offer disabled 
firefighters the option of receiving their employee contributions 
in a lump sum with accrued interest and reduced annuity pen- 
sion benefits, unconstitutionally deprived the plaintiffs of rights 
to which they were entitled. 

On appeal, the plaintiffs do not distinguish whether the due 
process rights which they claim were denied them are procedu- 
ral or substantive in nature. Substantive due process requires a 
determination whether a right in which the plaintiff has a legit- 
imate property interest is at issue and, if it is, whether that right 
was unconstitutionally taken from the plaintiff. See, e.g., 
Caruso v. City of Omaha, 222 Neb. 257, 383 N.W.2d 41 (1986). 
Procedural due process limits the ability of the government to 
deprive persons of interests which constitute “liberty” or “prop- 
erty” interests within the meaning of the Due Process Clause 
and requires that parties deprived of such interests be provided 
adequate notice and an opportunity to be heard. Friehe v. 
Schaad, 249 Neb. 825, 545 N.W.2d 740 (1996), citing with 
approval Mathews v. Eldridge, 424 U.S. 319, 96 S. Ct. 893, 47 
L. Ed. 2d 18 (1976). See, also, McAllister v. Nebraska Dept. of 
Corr. Servs., 253 Neb. 910, 573 N.W.2d 143 (1998). 

The trial court’s order dismissing the plaintiffs’ due process 
claims analyzed them as a substantive due process complaint, a 
characterization with which we agree. It is beyond dispute that 
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the plaintiffs possessed a vested property interest in receiving 
pension funds from the City. See, Miller v. City of Omaha, 253 
Neb. 798, 573 N.W.2d 121 (1998); Calabro v. City of Omaha, 
247 Neb. 955, 531 N.W.2d 541 (1995). The issue in the trial 
court, and on appeal, is whether the plaintiffs proved that the 
City unconstitutionally deprived them of those vested rights, 
thereby denying them the beneficial ownership and exercise of 
those rights. Like the constitutional impairment-of-contract 
claim analyzed above, claims of unconstitutional due process 
deprivation cannot succeed in the absence of trial evidence 
showing that the City improperly took the plaintiffs’ vested 
rights away from them. See Caruso, supra. 

Sections 15-1006, 15-1007.03 through 15-1009, and 
15-1013.02 and the Lincoln municipal ordinances which 
replaced them clearly and consistently provided that firefighters 
receiving disability pensions were not within the category of 
firefighters eligible to receive lump-sum returns of their 
employee contributions to the pension fund. Simply, the plain- 
tiffs, while recipients of disability pensions, never possessed the 
right of a lump-sum return of contributions made to the pension 
fund. It was therefore impossible for the City to take away a 
right which the plaintiffs did not possess. This fact alone defeats 
the plaintiffs’ due process claims. See Caruso, supra. 

We further observe that the trial court correctly noted that 
without exception, the plaintiffs received disability pension 
benefits from the City which far exceeded each of their contri- 
butions to the pension fund plus accrued interest on those con- 
tributions. The trial court found that Bauers contributed 
$38,782.13 in employee contributions and accrued interest; by 
the time of trial, he had received disability pension benefits of 
approximately $129,752.25. Scharbach’s total pension contri- 
bution plus accrued interest totaled $45,014.93 at the time he 
was retired on disability status in 1988. He died prior to trial, 
and his widow continued to collect his pension benefits which, 
at the time of trial, cumulatively totaled approximately 
$95,218.02. Peterson contributed $10,855.17 in wage deduc- 
tions and accrued interest, and he had received $124,775 in dis- 
ability benefits by the time of trial. Johnson’s wage contribu- 
tions totaled $31,366.86, and he had received $115,496.40 in 
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benefits before the trial. Bowlin worked for the City for 13 
months before he was placed on permanent disability status, 
and he had contributed $5,678.49 to the pension fund. He had 
received monthly disability benefits which, at the time of trial, 
amounted to roughly $127,046.04 and which continued to be 
paid to him monthly. Carmichael contributed $12,761 in wage 
deductions to the City employee pension before he was placed 
on disability status. By the time of trial, he had received 
$125,092.13. We also note that the record shows that each of the 
plaintiffs obtained other employment soon after he was declared 
permanently disabled from firefighting and that all were contin- 
uously engaged in full-time employment after they ceased 
employment as firefighters for the City. 

Cripe, the City’s pension plan administrator, testified that 
disabled firefighters received their disability pensions every 
month from the date of the declaration of disability until the 
pensioner’s death, regardless of the amount of the firefighter’s 
contribution to the pension fund during his or her active 
employment. According to Cripe, if a disabled firefighter died 
before he or she had received disability pension benefits in an 
amount at least equal to the firefighter’s wage contributions plus 
accrued interest, the City would return to the firefighter’s estate 
all unpaid employee contributions, plus accrued interest, in a 
lump-sum payment. Cripe also testified that surviving spouses 
of deceased disabled firefighters receive the firefighter’s dis- 
ability pension benefits until the spouse dies and that dependent 
children are entitled to receive their deceased parent’s disability 
pension benefits until they reach the age of 19. 

We are unpersuaded by the plaintiffs’ claims that notwith- 
standing the statutes and ordinances which they admit defined 
their disability pension benefits, they were nonetheless uncon- 
stitutionally deprived of a property right by being unable to 
exercise the option to receive their employee contributions in a 
lump sum with accrued interest and a reduced pension benefit. 
None of the plaintiffs testified that he would have exercised this 
option had it been offered to him or that it would have yielded 
him greater or more meaningful pension benefits. We agree 
with the trial court that the plaintiffs in the instant case pro- 
duced no evidence which showed that the City unconstitution- 
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ally deprived them of any vested right. Constitutional depriva- 
tions are not founded upon speculation, or mere possibilities. 
Walker v. Nelson, 863 F. Supp. 1059 (D. Neb. 1994), aff’d 70 
F.3d 1276 (8th Cir. 1995). As we stated in Caruso v. City of 
Omaha, 222 Neb. 257, 261, 383 N.W.2d 41, 44 (1986): 
While Halpin [v. Nebraska State Patrolmen’s Retirement 
System, 211 Neb. 892, 320 N.W.2d 910 (1982),] stands for 
the proposition that pensions are not gratuities and are 
matters of contract, it does not stand for the proposition 
that a public employee is entitled to the best pension the 
public employee might desire. 
We affirm the trial court’s order dismissing the plaintiffs’ due 
process claims. 


Lump-Sum Return of Contributions: Equal Protection Claims. 

The plaintiffs’ final claim on appeal is that the City wrong- 
fully denied them equal protection of laws in violation of U.S. 
Const. amend. XIV by the City’s failure to offer the plaintiffs 
the option to receive a lump-sum return of their wage contribu- 
tions to the pension fund, plus accrued interest. The plaintiffs 
do not allege a violation of Neb. Const. art. III, § 18. See, e.g., 
Haman v. Marsh, 237 Neb. 699, 467 N.W.2d 836 (1991); 
Jaksha v. State, 241 Neb. 106, 486 N.W.2d 858 (1992). Thus, 
we limit ourselves to the plaintiffs’ federal equal protection 
claim. 

The initial inquiry in an equal protection analysis focuses on 
whether the plaintiff has demonstrated that he or she was treated 
differently than others similarly situated. If that showing is not 
made, there is no viable equal protection claim. State v. Atkins, 
250 Neb. 315, 549 N.W.2d 159 (1996). 

The plaintiffs claim in essence that they were unequally 
treated because certain retiring nondisabled firefighters could 
receive a lump-sum return of contributions, whereas the plain- 
tiffs, who are disabled firefighters, could not. A review of the 
statutes and ordinances shows that as to disabled firefighters, 
none could receive a lump-sum payout, and as to nondisabled 
retiring firefighters, certain categories of nondisabled retiring 
firefighters could receive a lump-sum payment while other 
nondisabled retiring firefighters could not receive a lump-sum 
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payment. See §§ 15-1006 and 15-1013.02. In essence, the plain- 
tiffs, who are disabled firefighters, claim they were similarly 
situated but treated differently than certain nondisabled fire- 
fighters who were eligible to receive a lump-sum payment. The 
trial court found it “questionable” whether the plaintiffs were 
similarly situated to other firefighters generally, and to the cat- 
egory of nondisabled firefighters who were eligible to receive a 
lump-sum payment in particular. We agree with the trial court’s 
observation that disabled and nondisabled firefighters are not 
similarly situated. See Atkins, supra. 

To the extent that the plaintiffs could be said arguendo to be 
similarly situated to nondisabled retiring firefighters, there is a 
rational reason demonstrated by the record in this case for treat- 
ing disabled and nondisabled firefighters differently, and, there- 
fore, the failure to offer disabled firefighters a lump-sum payout 
does not offend the equal protection clause. 

It is well settled that when a fundamental right or suspect 
classification is not implicated in an equal protection challenge, 
a legislative act is viewed as a valid exercise of state power if 
the act is rationally related to a legitimate governmental pur- 
pose. State ex rel. Dept. of Health v. Jeffrey, 247 Neb. 100, 525 
N.W.2d 193 (1994). See, also, Caruso v. City of Omaha, 222 
Neb. 257, 383 N.W.2d 41 (1986), citing Vance v. Bradley, 440 
U.S. 93, 99 S. Ct. 939, 59 L. Ed. 2d 171 (1979). The rational 
relationship standard is the most relaxed and tolerant form of 
judicial scrutiny under the Equal Protection Clause, and it “ ‘is 
offended only if the classification rests on grounds wholly irrel- 
evant to the achievement of the [government’s] objective.’” 
Atkins, 250 Neb. at 321, 549 N.W.2d at 163, quoting McGowan 
v. Maryland, 366 U.S. 420, 81 S. Ct. 1101, 6 L. Ed. 2d 393 
(1961). 

A review of the record, including but not limited to Cripe’s 
testimony, shows that the pension contributions from the dis- 
abled and nondisabled firefighters were in effect treated sepa- 
rately for accounting purposes because the risk to the City of 
long-term pension payments to a disabled firefighter was greater 
than the risk of long-term payments to a nondisabled firefighter. 
The evidence shows that there is a higher risk to the City of per- 
forming the obligation to make pension payments which will 
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exceed employee contributions as to the pool of disabled fire- 
fighters than there is as to the pool of nondisabled retiring fire- 
fighters. There is a rational basis to allow the option for a lump- 
sum return of the contributions of a retiring nondisabled 
firefighter exiting the pension system and to not allow an option 
for lump-sum return of employee contributions to a firefighter 
who is retiring due to disability and who will typically be 
receiving pension payments for a length of time exceeding the 
term of active employment and in an amount exceeding the 
amount of his or her contributions to the pension fund. The trial 
evidence proved that there was a rational relationship that sup- 
ported the City’s differing treatment of the categories of dis- 
abled and nondisabled pensioned firefighters, and the plaintiffs’ 
evidence did not overcome the presumption of the validity of the 
statutes and ordinances in question. See Friehe v. Schaad, 249 
Neb. 825, 545 N.W.2d 740 (1996). 

We also agree with the trial court’s finding that no equal pro- 
tection claim is implied or proved by the fact that since 1992, 
the City now has the technological and actuarial means to pro- 
vide a retiring firefighter with an analysis projecting the total 
amount of benefits which he or she may receive from the City 
depending on the pension options available to the firefighter. 
Relying on Walker vy. Nelson, 863 F. Supp. 1059 (D. Neb. 1994), 
and Caruso v. City of Omaha, 222 Neb. 257, 383 N.W.2d 41 
(1986), the trial court found this claim meritless, for “[t]o hold 
otherwise would require the Court to find an equal protection 
violation every time an advancement in technology is adopted 
which improves the situation of current employees over that 
which past employees enjoyed.” The availability of the more 
sophisticated reports does not alter the underlying entitlement to 
the vested rights reflected in the reports. This claim was without 
merit, and the trial court properly so found. We affirm the trial 
court’s order dismissing the plaintiffs’ equal protection claims. 


CONCLUSION 
The trial court’s order dismissing the plaintiffs’ constitutional 
claims against the City for impairment-of-contract, due process, 
and equal protection violations is affirmed in all respects. 
AFFIRMED. 
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Rules of Evidence. In all proceedings where the Nebraska Evidence Rules apply, 
admissibility of evidence is controlled by the Nebraska Evidence Rules, not judicial 
discretion, except in those instances under the Nebraska Evidence Rules when judi- 
cial discretion is a factor involved in the admissibility of evidence. 

Rules of Evidence: Appeal and Error. The admissibility of evidence is reviewed 
for an abuse of discretion where the Nebraska Evidence Rules commit the eviden- 
tiary question at issue to the discretion of the trial court. 

Trial: Rules of Evidence: Expert Witnesses. A trial court faced with an offer of 
DNA evidence must decide preliminarily, outside the presence of the jury, on the 
basis of the evidence before it: (1) whether the witnesses on the DNA issue are 
experts in the relevant scientific fields; (2) whether the DNA testing used in the case 
under consideration is generally accepted by the relevant scientific communities; (3) 
whether the method of testing used in the case under consideration is generally 
accepted as reliable if performed properly; (4) whether the tests conducted properly 
followed the method; (5) whether the DNA analysis evidence is more probative than 
prejudicial under Neb. Evid. R. 403, Neb. Rev. Stat. § 27-403 (Reissue 1995); and 
(6) whether statistical probability evidence interpreting the analysis results is more 
probative than prejudicial. 

Appeal and Error. In the absence of plain error, an appellate court considers only 
claimed errors which are both assigned and discussed. 

Evidence. Preliminary questions concerning the admissibility of evidence shall be 
determined by the judge. 

Rules of Evidence: Proof. Pursuant to Neb. Evid. R. 901, Neb. Rev. Stat. § 27-901 
(Reissue 1995), the requirement of authentication or identification as a condition 
precedent to admissibility is satisfied by evidence of appearance, contents, substance, 
internal patterns, or other distinctive characteristics, taken in conjunction with cir- 
cumstances, sufficient to support a finding that the matter in question is what its pro- 
ponent claims. 

Blood, Breath, and Urine Tests: Evidence: Proof. The authenticity of a body fluid 
sample must be unequivocally established before its admission into evidence, as an 
elementary safeguard of a defendant's rights. 

Trial: Evidence: Proof. Proof that an exhibit remained in the custody of law 
enforcement officials is sufficient to prove a chain of possession and is sufficient 
foundation to permit its introduction into evidence. 

Trial: Evidence: Appeal and Error. Erroneous admission of evidence is harmless 
error and does not require reversal if the evidence is cumulative and other relevant 
evidence, properly admitted, supports the finding by the trier of fact. 

Trial: Evidence. Whether there is sufficient foundation evidence for the admission 
of physical evidence must necessarily be determined on a case-by-case basis. 

Rules of Evidence: Witnesses. Pursuant to Neb. Evid. R. 804(1)e), Neb. Rev. Stat. 
§ 27-804(1Xe) (Reissue 1995), unavailability as a witness includes situations in 
which the declarant is absent from the hearing and the proponent of his or her state- 
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ment has been unable to procure his or her attendance by process or other reasonable 
means. 

Trial: Witnesses: Proof. It is within the discretion of the trial court to determine 
whether the unavailability of a witness has been shown. 

Rules of Evidence: Hearsay: Witnesses: Proof. The proponent of a hearsay state- 
ment seeking admission under Neb. Evid. R. 804, Neb. Rev. Stat. § 27-804 (Reissue 
1995), bears the burden of showing that the witness is unavailable and that a diligent, 
good faith effort was made to locate and produce the declarant. 

Constitutional Law: Rules of Evidence: Hearsay. When a hearsay declarant is 
unavailable to testify at trial, the declarant’s out-of-court statements may be admitted 
without violating the Confrontation Clause, so long as those statements bear suffi- 
cient indicia of reliability. 

Constitutional Law: Hearsay: Presumptions. No independent inquiry into relia- 
bility is required under the Confrontation Clause when an out-of-court statement falls 
within a firmly rooted hearsay exception. Such exceptions are presumptively reliable 
and trustworthy, and inferring reliability of hearsay statements which fall within them 
will not violate a defendant’s confrontation rights. 

Constitutional Law: Rules of Evidence: Hearsay. Neb. Evid. R. 804(2)(a), Neb. 
Rev. Stat. § 27-804(2)(a) (Reissue 1995), is a firmly rooted hearsay exception, and 
testimony properly admitted thereunder does not violate the Confrontation Clause. 
Rules of Evidence: Witnesses: Testimony: Hearsay. Subject to the provisions of 
Neb. Evid. R. 403, Neb. Rev. Stat. § 27-403 (Reissue 1995), testimony given as a wit- 
hess at another hearing of the same or a different proceeding, against a party with an 
opportunity to develop the testimony by direct, cross, or redirect examination, with 
motive and interest similar to those of the party against whom now offered, is not 
excluded by the hearsay rule if the declarant is unavailable as a witness, pursuant to 
Neb. Evid. R. 804, Neb. Rev. Stat. § 27-804 (Reissue 1995). 

Rules of Evidence. Pursuant to Neb. Evid. R. 403, Neb. Rev. Stat. § 27-403 (Reissue 
1995), relevant evidence may be excluded if its probative value is substantially out- 
weighed by the danger of unfair prejudice, confusion of the issues, or misleading the 
jury, or by considerations of undue delay, waste of time, or needless presentation of 
cumulative evidence. 

Rules of Evidence: Words and Phrases. “Unfair prejudice,” as used in Neb. Evid. 
R. 403, Neb. Rev. Stat. § 27-403 (Reissue 1995), means an undue tendency to sug- 
gest a decision on an improper basis. 

Rules of Evidence: Proof. Pursuant to Neb. Evid. R. 404(2), Neb. Rev. Stat. 
§ 27-404(2) (Reissue 1995), evidence of other crimes, wrongs, or acts is not admis- 
sible to prove the character of a person in order to show that he or she acted in con- 
formity therewith. 

Rules of Evidence: Other Acts: Appeal and Error. An appellate court reviews the 
admission of other acts under Neb. Evid. R. 404(2), Neb. Rev. Stat. § 27-404(2) 
(Reissue 1995), by considering (1) whether the evidence was relevant, (2) whether 
the evidence had a proper purpose, (3) whether the probative value of the evidence 
outweighed its potential for unfair prejudice, and (4) whether the tral court, if 
requested, instructed the jury to consider the evidence only for the limited purpose 
for which it was admitted. 
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22. : . Because the exercise of judicial discretion is implicit in Neb. Evid. 


R. 401, Neb. Rev. Stat. § 27-401 (Reissue 1995), it is within the discretion of the trial 
court to determine relevancy and admissibility of evidence of other wrongs or acts 
under Neb. Evid. R. 404(2), and the trial court’s decision will not be reversed absent 
an abuse of that discretion. 

23. Rules of Evidence: Words and Phrases. Pursuant to Neb. Evid. R. 401, Neb. Rev. 
Stat. § 27-401 (Reissue 1995), relevant evidence means evidence having any ten- 
dency to make the existence of any fact that is of consequence to the determination 
of the action more probable or less probable than it would be without the evidence. 

24. Appeal and Error. Under the law-of-the-case doctrine, the holdings of an appellate 
court on questions presented to it in reviewing proceedings of the trial court become 
the law of the case; those holdings conclusively settle, for purposes of that litigation, 
all matters ruled upon, either expressly or by necessary implication. 

25. Sexual Assault: Testimony: Other Acts. In prosecutions for crimes of a sexual 
nature, testimony regarding similar prior sexual conduct of the defendant has inde- 
pendent relevance. 

26. Actions: Appeal and Error. The law-of-the-case doctrine operates to preclude a 
reconsideration of substantially similar, if not identical, issues at successive stages of 
the same suit. 


Appeal from the District Court for Douglas County: MICHAEL 
MCGLL, Judge. Affirmed. 


Thomas C. Riley, Douglas County Public Defender, for 
appellant. 


Don Stenberg, Attorney General, and Marilyn B. Hutchinson 
for appellee. 


WRIGHT, CONNOLLY, GERRARD, STEPHAN, and MCCORMACK, 
JJ., and Irwin, Chief Judge, and INBopy, Judge. 


McCorMACK, J. 

Appellant, Asa T. Carter, was convicted of first degree mur- 
der for causing the death of a 9-year-old girl during the perpe- 
tration of a sexual assault upon her. This was Carter’s third trial 
for the crime, his first conviction having been overturned by this 
court in State v. Carter, 246 Neb. 953, 524 N.W.2d 763 (1994), 
and his second trial having resulted in a mistrial. 


I. BACKGROUND 
On October 19, 1990, the victim spent the night at the apart- 
ment of Carter and his then wife, Gwelder Carter. Gwelder was 
a childhood friend of the victim’s mother and was considered to 


594 255 NEBRASKA REPORTS 


be the victim’s godmother. Gwelder’s prior testimony at 
Carter’s first trial, which was admitted in this case as an excep- 
tion to the hearsay rule under Neb. Evid. R. 804(2)(a), Neb. 
Rev. Stat. § 27-804(2)(a) (Reissue 1995), is the source of most 
of the details surrounding the victim’s death. 

The victim arrived at Carter’s apartment in the early evening 
of October 19, 1990. Throughout the evening and the early 
morning hours of October 20, Carter and two friends, Lanny 
Hicks and David Harpster, periodically came and went from the 
apartment. During this time, Gwelder and the victim stayed in 
the bedroom and had little or no contact with Carter or his 
friends. Hicks and Harpster left the apartment around 4 a.m. on 
October 20. 

At approximately 4:15 a.m., Carter came into the bedroom 
and got into bed with Gwelder. The victim was asleep at the 
foot of the bed. Carter appeared to have been drinking alcohol, 
and he soon became sexually aroused. He indicated to Gwelder 
that he wanted to have sexual relations with her and then stated 
that he wanted to have sexual relations with the victim. He told 
Gwelder that if she loved him or cared anything about him, she 
would let him have sexual relations with the victim. 

Upon hearing this, Gwelder panicked and left the apartment, 
leaving Carter and the victim dlone in the bedroom. When she 
left, the victim was asleep and wearing a blue nightgown. When 
Gwelder returned 40 to 45 minutes later, Carter was standing in 
the bedroom doorway. He told Gwelder that he “didn’t mess 
with her.” Upon hearing this, Gwelder entered the bedroom and 
found the victim lying naked on the bed, limp, and with no 
pulse. When confronted by Gwelder, Carter told her “to stick by 
his side,” and threatened that “if he [went] down,” she would go 
down with him. Carter also told Gwelder that “the same thing 
could happen to [her]” if she testified against him. 

Gwelder again left the apartment for a short time, returning 
just as Carter was carrying the now-clothed body of the victim 
out of the apartment. Carter was gone from the apartment for a 
short time and returned without the victim’s body. Gwelder then 
watched as he placed the sheets from the bed into the bathtub, 
where some other laundry items were soaking. Shortly there- 
after, Carter left the apartment. 
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About 15 minutes later, Gwelder called the victim’s mother 
and told her that her daughter was missing. The victim’s mother 
contacted the Omaha Police Division, and a search for the vic- 
tim was initiated. Shortly thereafter, Gwelder received a tele- 
phone call from Carter asking her to meet him at a friend’s 
house. 

The friend, Margaret Williams, testified that Carter arrived at 
her house about 8 a.m. The story he gave Williams was that he 
and Gwelder had been in a fight in the early morning hours and 
that he had left and spent the remainder of the night in a nearby 
park. While Carter initially appeared normal to Williams, he 
became extremely nervous when someone he did not recognize 
knocked on her door and implored her not to open the door. At 
some point, Carter made a telephone call to Gwelder, telling her 
to meet him at Williams’ residence. 

When Gwelder arrived around 10 a.m., Williams heard her 
say to Carter, “But, Asa, you know you were wrong, though.” 
Carter and Gwelder talked quietly for 5 to 10 more minutes, 
then left Williams’ residence and walked to University Hospital 
to visit Carter’s father. On the way to the hospital, Carter again 
threatened Gwelder. 

At the hospital, Carter called the Omaha Police Division to 
determine if he was wanted for child stealing. Police officer 
Kevin Cunningham went to the hospital, spoke with Carter, and 
informed him that no warrant for his arrest had been issued. 
Cunningham left the hospital but shortly thereafter received 
word that the victim’s body had been found behind Carter’s 
apartment. He returned to the hospital and arrested Carter on 
suspicion of murder. 

An autopsy on the victim’s body revealed that she had been 
subjected to vaginal and anal penetration shortly before her 
death. The autopsy further indicated that the most likely cause 
of death was asphyxiation, due to compression of the chest 
which prevented the victim from breathing. Dr. Jerry Wilson 
Jones, the pathologist who conducted the autopsy, testified that 
his examination detected the presence of sperm in the victim’s 
anus. He concluded that the penetration and asphyxiation 
occurred concurrently, with the asphyxiation being caused by 
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the weight of the perpetrator’s body compressing the victim 
beneath him. 

The State performed DNA testing on semen and blood found 
on the victim’s body and clothing and on reference samples of 
blood obtained from Carter, Hicks, Harpster, and the victim. 
The results of this testing positively excluded Hicks and 
Harpster as sources of the semen found on the victim. Carter 
could not be excluded as the source, as his genetic markers were 
consistent with those obtained from the semen. 

The DNA testing determined six genetic markers. The fre- 
quency of any particular combination of these six genetic mark- 
ers within the American population can be determined by refer- 
encing established databases of genetic characteristics. In this 
way, it was determined that the combination of markers com- 
mon to both Carter and the semen found on the victim occurs in 
approximately 1 in 15,000 Caucasian-Americans, 1 in 1,200 
African-Americans, and 1 in 5,500 Mexican-Americans. 

Following the suppression of statements made by Carter to 
Omaha police, Carter was tried and convicted of first degree 
murder and sentenced to life imprisonment. This court over- 
turned that conviction, and a second trial was held, which ended 
in a mistrial. Carter was brought to trial a third time, which 
resulted in his present conviction and life sentence. Carter 
timely appealed. 


II. ASSIGNMENTS OF ERROR 

Carter assigns that the trial court erred in (1) admitting testi- 
mony concerning DNA testing and its results, (2) admitting tes- 
timony concerning two anal swabs and tests done thereon, (3) 
finding Gwelder to be unavailable as a witness and admitting 
into evidence her testimony from a previous trial, (4) admitting 
testimony regarding Carter’s involvement in the sale of illegal 
drugs and firearms, and (5) admitting the testimony of Carter’s 
half-sister and two daughters. 


Il]. STANDARD OF REVIEW 
In all proceedings where the Nebraska Evidence Rules apply, 
admissibility of evidence is controlled by the rules, not judicial 
discretion, except in those instances under the rules when judi- 
cial discretion is a factor involved in the admissibility of evi- 
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dence. State v. Kirksey, 254 Neb. 162, 575 N.W.2d 377 (1998); 
State v. Merrill, 252 Neb. 736, 566 N.W.2d 742 (1997); State v. 
Allen, 252 Neb. 187, 560 N.W.2d 829 (1997). The admissibility 
of evidence is reviewed for an abuse of discretion where the 
Nebraska Evidence Rules commit the evidentiary question at 
issue to the discretion of the trial court. State v. Kirksey, supra; 
State v. Allen, supra; State v. Earl, 252 Neb. 127, 560 N.W.2d 
491 (1997). 


IV. ANALYSIS 


1. DNA EvIDENCE 

As his first assignment of error, Carter argues that the DNA 
testing performed by Forensic Science Associates (FSA) on 
various items of physical evidence did not satisfy the Frye- 
Houser test for establishing the reliability and admissibility of 
DNA testing procedures. 

The Frye-Houser test incorporates the principle, enunciated 
in Frye v. United States, 293 F. 1013 (D.C. Cir. 1923), that novel 
scientific evidence must be generally accepted in the relevant 
scientific community to be admissible as evidence. This so- 
called Frye test has long been the standard in Nebraska courts 
for recognizing new scientific techniques. See, State v. 
Reynolds, 235 Neb. 662, 457 N.W.2d 405 (1990); State v. 
Patterson, 213 Neb. 686, 331 N.W.2d 500 (1983); Boeche v. 
State, 151 Neb. 368, 37 N.W.2d 593 (1949). Frye remained the 
primary test in Nebraska even after the federal courts adopted a 
new standard under Daubert v. Merrell Dow Pharmaceuticals, 
Inc., 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d 469 (1993). 
See State v. Carter, 246 Neb. 953, 524 N.W.2d 763 (1994). 

In State v. Houser, 241 Neb. 525, 490 N.W.2d 168 (1992), 
this court recognized the powerful influence that DNA evidence 
can have on the fact-finding process and expanded the Frye test 
to ensure maximum reliability with regard to DNA evidence. 

The Frye-Houser test instructs a trial court faced with an 
offer of DNA evidence to decide preliminarily, outside the pres- 
ence of the jury, on the basis of the evidence before it (1) 
whether the witnesses on the DNA issue are experts in the rele- 
vant scientific fields; (2) whether the DNA testing used in the 
case under consideration is generally accepted by the relevant 
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scientific communities; (3) whether the method of testing used 
in the case under consideration is generally accepted as reliable 
if performed properly; (4) whether the tests conducted properly 
followed the method; (5) whether the DNA analysis evidence is 
more probative than prejudicial under Neb. Evid. R. 403, Neb. 
Rev. Stat. § 27-403 (Reissue 1995); and (6) whether statistical 
probability evidence interpreting the analysis results is more 
probative than prejudicial. State v. Jackson, ante p. 68, 582 
N.W.2d 317 (1998); State v. Freeman, 253 Neb. 385, 571 
N.W.2d 276 (1997); State v. Carter, supra; State v. Houser, 
supra. 

When we overturned Carter’s first conviction based on 
improperly admitted DNA evidence, our decision was based on 
the lack of acceptance in the relevant scientific community of 
the statistical analysis used to interpret the DNA test results. We 
stated at the time: 

{[B]lecause we determine that FSA’s statistical evidence 
and analysis were flawed and base our decision to reverse 
on that determination, we can assume without deciding 
that the methodology and procedure employed by FSA in 
arriving at a preliminary match were performed by an 
expert in the field, that the testing done was generally 
accepted in the scientific community, and that proper pro- 
tocol was followed, thereby meeting the standards of the 
Frye test. 
State v. Carter, 246 Neb. at 977, 524 N.W.2d at 780. Because we 
did not analyze the testing procedure itself in Carter, that case 
is not instructive or controlling as to this assignment of error. 
Applying the Frye-Houser test to the DNA testing performed in 
this case, we conclude that the evidence was properly admitted. 

Jennifer Mihalovich of FSA; Dr. Ranajit Chakraborty, Allan 
King Professor of Biological Sciences and Biometry at the 
University of Texas, Houston; and Dr. James Wisecarver of the 
University of Nebraska Medical Center testified at the Frye 
hearing and at trial regarding the DNA testing methods and pro- 
cedures used in this case. Carter does not question, nor do we, 
that these witnesses are experts in the relevant scientific field. 

Mihalovich, who performed the testing procedures at FSA, 
testified as to the testing methods performed at FSA, the proto- 
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cols that FSA maintained regarding how these methods should 
be employed, and the actual procedures she used to accomplish 
the DNA testing. 

According to Mihalovich’s testimony, FSA analyzed the evi- 
dence submitted to it using the polymerase chain reaction 
(PCR) method of DNA analysis. The PCR method involves the 
copying or amplification of a short section of a strand of DNA, 
and it allows tests to be performed on very small quantities of 
genetic material. In this method, the DNA is extracted from a 
sample of cellular material such as blood or sperm cells. Then, 
depending on which genetic markers are being tested for, a par- 
ticular location or set of locations on the strand of DNA is iso- 
lated and copied over and over until a sufficient quantity exists 
for testing. 

FSA used two variations of this technique in this case. The 
first identifies the genetic marker known as DQ Alpha. The sec- 
ond, known as polymarker testing, identifies five genetic mark- 
ers for any particular sample. The five genetic markers identi- 
fied in polymarker testing are called LDLR, GYPA, HBGG, 
D7S8, and GC. Each of these markers consists of two alleles, 
one of which a person obtains from his or her father and the 
other from his or her mother. With the DQ Alpha marker, these 
alleles are identified as numbers separated by a comma. Thus, a 
person might have a DQ Alpha marker of 2,3 or 1.1,4. 
Polymarker traits are notated the same way but using letters, so 
a person might have an LDLR marker of A,B or a D7S8 marker 
of B,B. 

Performed in combination, these two tests identify six 
genetic markers. Each human being has these six markers, and 
the markers are the same in every cell that comes from a partic- 
ular human. Thus, if any one of these markers identified from 
an unknown sample varies from the same marker identified 
from a known person, that person cannot be the source of the 
sample. 

Looking only at the DQ Alpha markers, Hicks and Harpster 
were positively excluded from being possible donors of the 
semen found on the body and clothing of the victim. Hicks’ DQ 
Alpha type was 1.1,3, and Harpster’s was 2,3. Carter’s DQ 
Alpha type was 4.1,4.1, as was that of the semen recovered 
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from the victim. Thus the DQ Alpha test showed that Carter 
could have been the source of the semen, but that neither 
Harpster nor Hicks could have been. 

Similarly, the polymarker testing did not exclude Carter as 
the source of the semen. Both sources showed identical poly- 
marker traits: LDLR type A,B; GYPA type A,B; HBGG type 
A,A; D788 type A,A; and GC type B,B. 

All three of the expert witnesses in this case testified that the 
DQ Alpha and polymarker testing used in this case, performed 
using the PCR process, is generally accepted in the relevant sci- 
entific community. 

This brings us to the heart of Carter’s argument, which is that 
FSA’s protocols for performing the tests could not be ascer- 
tained sufficiently to determine their reliability or to determine 
if the actual testing procedures used in this case conformed to 
the protocols. 

Mihalovich testified in detail about FSA’s laboratory proto- 
cols. She stated that FSA’s protocols were comparable to those 
of laboratories operated by Cellmark, the FBI, the California 
Department of Justice, and the Serological Research Institute. 
Furthermore, FSA’s protocols were substantially the same as 
those which came with the DQ Alpha and polymarker test kits. 
Minor differences included the number of amplification cycles 
and the use of a particular method of fluid removal from the 
hybridization and typing trays. Mihalovich, as well as 
Chakraborty and Wisecarver, testified that these variations from 
the test kit protocols were inconsequential and would in no way 
affect the reliability or accuracy of the testing. 

Carter argues that because FSA’s protocols are not collected 
in one written instrument, the actual test procedures used can- 
not be compared against that instrument to show compliance 
with the protocols. We find this argument to be without merit. 
As Carter concedes in his brief, the actual steps taken by FSA 
in this case are known. All three experts testified that those 
steps were in substantial compliance with both FSA’s partially 
written protocols and the scientific community’s general proto- 
col for DQ Alpha and polymarker PCR testing, and that the 
steps actually taken would provide a reliable result. 
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Based on this testimony, we conclude that there was no error 
in the trial court’s finding that FSA’s procedures produce reli- 
able results if properly performed and that those procedures 
were followed in this case. This finding satisfies the third and 
fourth prongs of the Frye-Houser test. 

In the absence of plain error, an appellate court considers 
only claimed errors which are both assigned and discussed. 
Billups v. Troia, 253 Neb. 295, 570 N.W.2d 706 (1997); Van 
Ackeren v. Nebraska Bd. of Parole, 251 Neb. 477, 558 N.W.2d 
48 (1997). Because Carter gives no argument as to why this evi- 
dence was more prejudicial than probative, we decline to 
address that issue. 

Finally, we reach the question whether the statistical analysis 
of the test results was more probative than prejudicial. This was 
the ground on which we overturned Carter’s first conviction. 

At the time of State v. Carter, 246 Neb. 953, 524 N.W.2d 763 
(1994), there was an ongoing debate in the scientific commu- 
nity regarding the accuracy of statistical data against which 
DNA test results were compared. Of particular concern was the 
effect of racial subgrouping on the databases used in the statis- 
tical analysis. It was believed at the time, by a large portion of 
the scientific community, that geographically isolated groups 
might distance themselves genetically from the national average 
that was reflected in the databases. This debate precluded us 
from finding general acceptance of these procedures in the rel- 
evant scientific community. 

That debate is now over, and the opinion of the relevant sci- 
entific community is that population genetics, the process of 
compiling databases of genetic statistics regarding various 
racial groups for comparison with DNA test results, is generally 
accepted. See State v. Freeman, 253 Neb. 385, 571 N.W.2d 276 
(1997). All three of the State’s DNA experts testified as to the 
acceptance of the procedure. 

This court recognized the advances in this area in State v. 
Freeman, supra. In Freeman, we stated that “{t]o the extent that 
Carter is based on an outdated level of acceptance of this evi- 
dence by the relevant scientific community, it is overruled.” Jd. 
at 413, 571 N.W.2d at 293. We find that the uncontradicted tes- 
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timony of the expert witnesses, taken in light of the Freeman 
decision, establishes that the statistical analysis used in this 
case meets the standard of general acceptance in the relevant 
scientific community. 

Because the trial court properly found that the DNA evidence 
offered in this case met the Frye-Houser test, that evidence was 
properly admitted and this assignment of error is without merit. 


2. AUTHENTICITY OF PHYSICAL EVIDENCE 

Included in the physical evidence obtained at the autopsy of 
the victim were two anal swabs containing blood and semen. It 
is undisputed that one of these swabs, marked “EV53,” was 
turned over to the Omaha Police Division for testing. This swab 
can be traced as going from the Omaha Police Division to the 
Nebraska State Patrol Criminalistics Laboratory, back to 
Omaha authorities, to Life Codes Laboratory for unsuccessful 
RFLP DNA testing, back to Omaha authorities, and finally to 
FSA, the forensic laboratory that conducted PCR DNA testing 
in this case. 

Jones, who performed the autopsy on the victim, used the 
second swab to prepare a slide for his own analysis, but its fate 
after that point is less clear. Jones testified that he usually takes 
two evidence swabs from a particular site, turning one over to 
police and using the second for his own analysis. He further tes- 
tified that he often discards these second swabs, but that he 
sometimes forwards them to the police after he has examined 
them. He could not recall the exact disposition of the second 
swab in this case. It is undisputed that a second swab, also 
marked “EV53,” was submitted to Life Codes Laboratory by the 
Omaha Police Division upon Life Codes Laboratory’s request 
for further evidence. From that time forward, both swabs trav- 
eled back to Omaha and eventually to FSA. 

The first swab did not contain enough genetic material for 
PCR testing, and FSA performed no tests upon it. The second 
contained sperm cells and epithelial cells in sufficient quantity 
for PCR testing. Epithelial cells are cells found lining such 
human orifices as the mouth, vagina, or rectum. PCR testing 
was performed on these cells, and the results did not exclude 
Carter as the source of the sperm cells or the victim as the 
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source of the epithelial cells. Harpster and Hicks were excluded 
as sources of any of the cells. 

Testimony and evidence regarding the results of this testing 
were admitted over Carter’s foundational objection. Carter 
argues in his second assignment of error that the origin and 
chain of custody of the second swab were unknown and there- 
fore that neither it nor any evidence flowing from it could be 
admitted. 

Preliminary questions concerning the admissibility of evi- 
dence shall be determined by the judge. Neb. Evid. R. 104, Neb. 
Rev. Stat. § 27-104 (Reissue 1995). Neb. Evid. R. 901(1), Neb. 
Rev. Stat. § 27-901(1) (Reissue 1995), states that “[t]he require- 
ment of authentication or identification as a condition precedent 
to admissibility is satisfied by evidence sufficient to support a 
finding that the matter in question is what its proponent claims.” 
Listed as an example of acceptable authentication is “[a]ppear- 
ance, contents, substance, internal patterns, or other distinctive 
characteristics, taken in conjunction with circumstances.” Rule 
901(2)(d). 

This court has further stated that the authenticity of a bodily 
fluid sample must be unequivocally established before its 
admission into evidence, as an elementary safeguard of a 
defendant’s rights. See, Priest v. McConnell, 219 Neb. 328, 363 
N.W.2d 173 (1985); Raskey v. Hulewicz, 185 Neb. 608, 177 
N.W.2d 744 (1970). 

Carter argues that the origin of the questioned anal swab is 
unclear, citing Priest v. McConnell, supra, as a factually similar 
case. In Priest, an automobile accident had resulted in the death 
of two people, Larry Priest and Linda Lister. Priest’s estate sued 
the alleged driver of the vehicle in which Priest had been riding. 
The physical evidence sought to be admitted was a urine sam- 
ple allegedly taken from Priest. 

The record in Priest vy. McConnell, supra, revealed that a Dr. 
Campbell recalled taking blood samples from the bodies of 
Priest and Lister at the mortuary but did not remember taking 
urine samples. He did not remember to whom he passed the 
blood samples for handling, but stated they were usually given 
to the sheriff or the mortician. The sheriff testified that he took 
blood and urine samples to his office, but he could not recall 


604 255 NEBRASKA REPORTS 


who had given him the Priest samples. Relying on these facts, 
this court stated that there was no evidence of the origin of the 
urine sample and, therefore, insufficient foundation for the 
admission of chemical analysis results from tests done on it. 

Ample evidence exists in the present case that the physical 
evidence in question, the second anal swab, came from the body 
of the victim. Unlike in Priest vy. McConnell, supra, where no 
witness could testify that a urine sample had been taken, Jones 
testified in this case that as a matter of standard procedure, he 
took at least two anal swabs from the victim’s body. Jones also 
testified that there was semen on both swabs and that he either 
discarded the second swab or forwarded it to the Omaha Police 
Division with the rest of the evidence obtained at the autopsy. 

The record further reveals that the Omaha Police Division 
was in possession of two anal swabs, both of which were for- 
warded to Life Codes Laboratory and eventually made their 
way to FSA. The questioned swab contained both epithelial 
cells and sperm cells, which is consistent with Jones’ testimony 
regarding his observations of the second swab he took. 

Finally, FSA’s analysis of the cellular material found on the 
swab is consistent with the swab coming from the autopsy: 
epithelial cells with genetic markers identical to the victim’s 
and sperm cells with genetic markers identical to those of the 
semen taken from the victim’s clothing. 

The trial court, in overruling Carter’s motion in limine to 
exclude this evidence, found “virtually no doubt that the speci- 
mens came from the decedent.” We agree, and we find that 
under the facts of this case, the origin of both anal swabs was 
the autopsy performed on the victim by Jones. 

Carter also argues that a proper chain of custody for the ques- 
tioned swab was not shown. Jones testified that he either dis- 
carded the swab or turned it over to the Omaha Police Division. 
Given those two possibilities and the fact that the Omaha Police 
Division did have the second swab in its possession, the only 
reasonable inference is that Jones forwarded the questioned 
swab to the Omaha Police Division. Once the swab was turned 
over to the police, the rule is well established that proof that an 
exhibit remained in the custody of law enforcement officials is 
sufficient to prove a chain of possession and is sufficient foun- 
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dation to permit its introduction into evidence. State v. Smith, 
238 Neb. 111, 469 N.W.2d 146 (1991); State v. Langer, 192 
Neb. 525, 222 N.W.2d 820 (1974). 

In light of the less than complete record on the origin and 
chain of custody of the second swab, we further note that the 
second swab and the tests done thereon constitute cumulative 
evidence, the admission of which would be harmless even if 
erroneous. The swab evidence tended to show both that a sexual 
assault had been perpetrated upon the victim and the identity of 
the perpetrator. That the victim had been sexually assaulted was 
established through the testimony of Jones, who found at the 
autopsy that the victim had been penetrated both vaginally and 
anally. Jones also testified that there was semen present in the 
victim’s anus. As for identity, DNA testing was performed on 
semen obtained both from the swab and from the victim’s cloth- 
ing, and both semen sources yielded identical DNA test results. 
Erroneous admission of evidence is harmless error and does not 
require reversal if the evidence is cumulative and other relevant 
evidence, properly admitted, supports the finding by the trier of 
fact. State v. Chojolan, 253 Neb. 591, 571 N.W.2d 621 (1997); 
State v. Nissen, 252 Neb. 51, 560 N.W.2d 157 (1997). 

Whether there is sufficient foundation evidence for the 
admission of physical evidence must necessarily be determined 
on a case-by-case basis. State v. Smith, supra. We determine that 
in this case, sufficient foundation was shown for the admission 
of the tests done on the second anal swab. 


3. GWELDER’S PRIOR TESTIMONY 

The trial court allowed the prior trial testimony of Gwelder 
to be read into evidence under rule 804. Carter assigns as error 
that the trial court erred in finding that Gwelder was unavailable 
and that the admission of Gwelder’s testimony from Carter’s 
earlier trial violated the Confrontation Clauses of the U.S. and 
Nebraska Constitutions. We will address each of these argu- 
ments in turn. 


(a) Gwelder’s Unavailability 
Unavailability as a witness includes situations in which the 
declarant is absent from the hearing and the proponent of her 
statement has been unable to procure her attendance by process 
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or other reasonable means. Rule 804(1)(e). It is within the dis- 
cretion of the trial court to determine whether the unavailability 
of a witness has been shown. State v. Allen, 252 Neb. 187, 560 
N.W.2d 829 (1997); State v. Jordan, 229 Neb. 563, 427 N.W.2d 
796 (1988). The proponent of a hearsay statement seeking 
admission under rule 804 bears the burden of showing that the 
witness is unavailable and that diligence was used to locate and 
produce the declarant. State v. Jordan, supra. A witness is not 
unavailable unless the prosecutorial authorities have made a 
good faith effort to obtain the witness’ presence at trial. Barber 
v. Page, 390 U.S. 719, 88 S. Ct. 1318, 20 L. Ed. 2d 255 (1968); 
State v, Carter, 226 Neb. 636, 413 N.W.2d 901 (1987). 

The trial court found that the prosecution had met its burden 
of showing good faith and diligence in attempting to produce 
Gwelder, and that she was unavailable under rule 804(1)(e). 

The State called two witnesses to establish the steps that had 
been taken to procure Gwelder’s attendance at trial. Neill 
Everitt, of the Douglas County Attorney’s office’s victim/ 
witness unit, and Sgt. Dave Points, of the Omaha Police 
Division’s fugitive task force, testified at the hearing to deter- 
mine unavailability. 

Everitt testified that his office had successfully served a sub- 
poena on Gwelder prior to Carter’s second trial in March 1997. 
At that time, service had been made at an address on Binney 
Street in Omaha, Nebraska. Everitt was aware of another 
address used by Gwelder, this one on 52d Street in Omaha and 
believed to be the residence of Gwelder’s mother. Over the 
summer following the March mistrial, Everitt and other mem- 
bers of his office made efforts to keep track of Gwelder by peri- 
odically driving by these two addresses. Based on observations 
of vehicles associated with Gwelder at these two addresses, 
Everitt believed that Gwelder was still living at one or both 
addresses. 

Everitt testified that active attempts to locate Gwelder for 
trial began in August 1997. A praecipe for subpoena for 
Gwelder, compelling her attendance at Douglas County District 
Court on September 5, was filed on August 19. Everitt testified 
that he picked up the subpoena from the clerk of the district 
court and began efforts to serve Gwelder. 
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Everitt stated that he made contact with persons living at 
both the 52d Street and the Binney Street addresses and left at 
each address his card and instructions that Gwelder contact him 
regarding the upcoming trial. Everitt testified that he had been 
to both addresses about three times and that Al Martinez, 
another member of his office, had been to both addresses at 
least three times. Everitt also testified that on three occasions, 
either he or Martinez had “sat on” the Binney Street address, 
keeping the house under surveillance and waiting for Gwelder 
to appear. Additionally, Martinez attempted to locate Gwelder 
at two other Omaha addresses associated with a James Sanders. 
Everitt believed that Gwelder may have been married to 
Sanders by this time, based on automobile registration records. 

At some point during this process, persons living at the 
Binney Street address informed Martinez that they believed 
Gwelder had left town. With the trial date rapidly approaching, 
Everitt contacted the Omaha Police Division for help in locat- 
ing Gwelder. 

Points testified that he was assigned to assist in this matter on 
August 27, 1997. Everitt updated Points on the efforts that had 
been made to date, and Points began searching for Gwelder. A 
records check by Points gave no indication of Gwelder’s loca- 
tion. On August 28, Points and State Trooper Craig Loveland 
visited the Binney Street address and spoke to an Alice Sanders, 
Sanders’ sister. She was uncooperative at first but eventually 
told Points that Gwelder was in Arkansas. 

Points contacted Arkansas authorities and learned that 
Sanders had applied for an Arkansas driver’s license on June 13, 
1997. Points obtained an address for Sanders in West Helena, 
Arkansas, and contacted the West Helena Police Department. 
The police informed him that Gwelder had also applied for a 
driver’s license in June, listing the same address as Sanders. 

Points then contacted the Douglas County District Court to 
obtain a court order compelling Gwelder’s return to Nebraska. 
The court relayed a request for this order to the Phillips County 
Court in Arkansas, and the order was issued and delivered to the 
West Helena Police Department on August 29, 1997. The West 
Helena Police Department began searching for Gwelder. 
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Points made arrangements to travel to Arkansas and retrieve 
Gwelder, but when he contacted the West Helena Police Depart- 
ment on September 1, 1997, he was informed that Gwelder 
could not be located at the address on her driver’s license. The 
police had spoken to another sister of Sanders’ at the address, 
who according to them was uncooperative and hostile. She told 
them that she had last seen Sanders about a week before. 

The hearing to determine Gwelder’s unavailability was held 
on September 3, 1997. Points testified that at that time, 
Arkansas authorities had located a vehicle registered to Sanders 
and were keeping it under surveillance. The trial judge found 
that the State had shown a good faith, diligent effort to locate 
Gwelder and declared her to be unavailable, contingent on her 
not being located during the trial. Neither Carter nor the State 
requested a continuance at this time, but Carter did object to the 
ruling. 

Examining this record, we find that the trial court did not 
abuse its discretion in finding good faith and due diligence in 
the State’s attempts to procure Gwelder’s attendance at trial. 

While it is true that the State could have begun its efforts ear- 
lier, we note that it had no reason to believe that Gwelder had 
left the jurisdiction. Gwelder had testified at Carter’s first trial. 
The record does not reveal whether she appeared at his second 
trial before it was declared a mistrial, but it does show that she 
was subpoenaed. There is no indication that she was uncooper- 
ative at that time. Finally, the observation by Everitt of 
Gwelder’s known addresses gave him reason to believe that she 
remained in the jurisdiction and would be easy to locate when 
necessary. 

On these facts, we cannot say that the trial court abused its 
discretion in this matter. The record indicates a good faith, dili- 
gent effort on the part of the State to produce Gwelder, and 
under these circumstances, the trial court did not abuse its dis- 
cretion in finding Gwelder to be unavailable. 


(b) Carter’s Right to Confrontation 
Carter further argues that the admission of Gwelder’s prior 
testimony violated his rights under the Confrontation Clauses of 
the U.S. and Nebraska Constitutions. 
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When a hearsay declarant is unavailable to testify at trial, the 
declarant’s out-of-court statements may be admitted without 
violating the Confrontation Clause, so long as those statements 
bear sufficient indicia of reliability. Bourjaily v. United States, 
483 U.S. 171, 107 S. Ct. 2775, 97 L. Ed. 2d 144 (1987). The 
Confrontation Clause does not require an independent inquiry 
into reliability when the out-of-court statements fall within a 
firmly rooted hearsay exception. Jd. Firmly rooted exceptions 
are presumptively reliable and trustworthy; therefore, inferring 
reliability of hearsay statements which fall within such an 
exception will not violate a defendant’s confrontation rights. 
Ohio v. Roberts, 448 U.S. 56, 100 S. Ct. 2531, 65 L. Ed. 2d 597 
(1980); State v. Hughes, 244 Neb. 810, 510 N.W.2d 33 (1993), 
cert. denied 512 U.S. 1235, 114 S. Ct. 2738, 129 L. Ed. 2d 859 
(1994). 

Fed. R. Evid. 804(b)(1), the federal equivalent of rule 
804(2)(a), is a firmly rooted hearsay exception. Mattox v. 
United States, 156 U.S. 237, 15 S. Ct. 337, 39 L. Ed. 409 
(1895); U.S. v. Lombard, 72 F.3d 170 (1st Cir. 1995); U.S. v. 
Kelly, 892 F.2d 255 (3d Cir. 1989), cert. denied 497 U.S. 1006, 
110S. Ct. 3243, 111 L. Ed. 2d 754 (1990). Therefore, testimony 
properly admitted under either federal rule 804(b)(1) or 
Nebraska rule 804(2)(a) does not violate the Confrontation 
Clause. See State v. Allen, 252 Neb. 187, 560 N.W.2d 829 
(1997). 

The question therefore becomes whether Gwelder’s testi- 
mony was properly admitted under Nebraska rule 804, which 
states in relevant part: 

(2) Subject to the provisions of section 27-403, the fol- 
lowing are not excluded by the hearsay rule if the declarant 
is unavailable as a witness: 

(a) Testimony given as a witness at another hearing of 
the same or a different proceeding . . . against a party with 
an opportunity to develop the testimony by direct, cross, 
or redirect examination, with motive and interest similar to 
those of the party against whom now offered. 

Working through the requirements of the rule, we find that 
Gwelder’s testimony was properly admitted. 
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Testimony admitted under rule 804(2) must, as a preliminary 
matter, satisfy rule 403. Rule 403 states that “[relevant] evi- 
dence may be excluded if its probative value is substantially 
outweighed by the danger of unfair prejudice, confusion of the 
issues, or misleading the jury, or by considerations of undue 
delay, waste of time, or needless presentation of cumulative evi- 
dence.” Gwelder’s testimony is clearly probative. Indeed, her 
testimony is the only source of knowledge of the events that 
took place in the Carter apartment leading up to the time of the 
victim’s death and thereafter. 

“Unfair prejudice,” as used in rule 403, means an undue ten- 
dency to suggest a decision on an improper basis. State v. 
Kirksey, 254 Neb. 162, 575 N.W.2d 377 (1998); State v. Nissen, 
252 Neb. 51, 560 N.W.2d 157 (1997). There is nothing in the 
record of Gwelder’s testimony to indicate that it might have 
encouraged an improper basis for the jury’s decision, nor does 
the testimony implicate any of rule 403’s other negative factors. 
Accordingly, we find that her testimony satisfies rule 403. 

There is no question that Gwelder’s testimony satisfies the 
remainder of rule 804(2)(a). Gwelder was unavailable, her 
testimony was given as a witness, under oath, at a prior pro- 
ceeding of this same case. Carter was given the opportunity to, 
and in fact did, cross-examine Gwelder at the prior trial. Carter 
had the same motives and interests in the prior trial as in this 
one, and, as noted by the trial judge, cross-examined Gwelder 
exhaustively. 

Gwelder’s prior trial testimony was properly admitted under 
rule 804(2)(a), and there is therefore no violation of the 
Confrontation Clause. Accordingly, Carter’s third assignment of 
error is without merit. 


4. PRIOR MISCONDUCT 


(a) Carter’s Involvement in Sale 
of Guns and Marijuana 
As his fourth assignment of error, Carter argues that state- 
ments elicited by the State from Harpster and Hicks were inad- 
missible evidence of Carter’s bad character. 
Harpster’s prior testimony from Carter’s first trial was read 
into evidence due to Harpster’s death prior to trial. In the course 
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of establishing that Harpster and Hicks had been present at 
Carter’s apartment on the day and evening preceding the death, 
the State initiated the following line of questioning: 

Q: [Prosecutor:] And, again, what was your reason for 
going there? 

A: [Harpster:] We had some marijuana and — 

[Defense counsel:] I’m going to object. I think you’ve 
already sustained this objection, Judge — 

The Court: The — 

[Defense counsel:] — on 404 and 403 grounds. 

The Court: It was sustained on different grounds earlier. 
The objection will be overruled. 

Q: ... What was your purpose in going there? 

A: We had some marijuana and had some guns for sale 
and we was seeing if he could help us sell them. 

No further mention of this subject was elicited from Harpster by 
either the State or Carter. 
Similarly, Hicks testified at trial: 

Q: [Prosecutor:] And why did you go to that particular 
location at that time in the morning? 

A: [Hicks:] We went by there because we had some 
guns for sale and some marijuana and — 

[Defense counsel:] I’m going to object and move to 
strike on 404 and 403 grounds, Your Honor, irrelevant. 

THE COURT: Overruled. 

Q: ... You had some marijuana and some guns for sale? 

A: Yes. 

Q: And why were you going to his place then? 

A: Mr. Harpster and Mr. Carter had a conversation ear- 
lier about the guns and the marijuana, and that’s another 
reason why we stopped by. 

This was the only reference to this subject in Hicks’ testimony. 

The State, in its closing argument, referred to the testimony 
of both witnesses: 

You heard the testimony of Harpster and Hicks. Both par- 

ties tell you through their testimony — Mr. Harpster is 

unavailable because he’s dead — there’s prior testimony 

that they went to this particular apartment of Asa Carter’s, 

they had befriended him and they had some talk about 
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guns and dope with Asa and that they stayed there for a 
portion of time. 
No objection was made by Carter at this time. 

We determine that the admission of this testimony was erro- 
neous. Evidence of other crimes, wrongs, or acts is not admis- 
sible to prove the character of a person in order to show that he 
or she acted in conformity therewith. Neb. Evid. R. 404(2), Neb. 
Rev. Stat. § 27-404(2) (Reissue 1995). An appellate court 
reviews the admission of other acts under rule 404(2) by con- 
sidering (1) whether the evidence was relevant, (2) whether the 
evidence had a proper purpose, (3) whether the probative value 
of the evidence outweighed its potential for unfair prejudice, 
and (4) whether the trial court, if requested, instructed the jury 
to consider the evidence only for the limited purpose for which 
it was admitted. State v. Freeman, 253 Neb. 385, 571 N.W.2d 
276 (1997); State v. Carter, 246 Neb. 953, 524 N.W.2d 763 
(1994). 

Because the exercise of judicial discretion is implicit in Neb. 
Evid. R. 401, Neb. Rev. Stat. § 27-401 (Reissue 1995), it is 
within the discretion of the trial court to determine relevancy 
and admissibility of evidence of other wrongs or acts under rule 
404(2), and the trial court’s decision will not be reversed absent 
an abuse of that discretion. State v. Freeman, supra; State v. 
Eona, 248 Neb. 318, 534 N.W.2d 323 (1995). 

Our first step in any rule 404(2) analysis is determining rele- 
vance, and in this instance that determination is dispositive. 
Relevant evidence means evidence having any tendency to 
make the existence of any fact that is of consequence to the 
determination of the action more probable or less probable than 
it would be without the evidence. Rule 401. 

Carter was charged with causing a death during the perpetra- 
tion of a sexual assault. The testimony elicited from Harpster 
and Hicks regarding Carter’s involvement in the sale of guns 
and marijuana does not bear on any fact of consequence to 
Carter’s guilt or innocence of the crime charged. This is true 
regardless of the purpose the State may have had in eliciting the 
testimony. Because the testimony did not make any fact of con- 
sequence more or less probable, the trial court abused its dis- 
cretion in admitting the testimony over Carter’s objection. 
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While we find that this testimony should not have been 
admitted, we also find that its admission was harmless. Erro- 
neous admission of evidence is harmless error and does not 
require reversal if the evidence erroneously admitted is cumula- 
tive and other relevant evidence, properly admitted, or admitted 
without objection, supports the finding by the trier of fact. State 
v. Chojolan, 253 Neb. 591, 571 N.W.2d 621 (1997); State v. 
Twohig, 238 Neb. 92, 469 N.W.2d 344 (1991). 

The State presented overwhelming evidence against Carter in 
this case. Gwelder testified that when she left Carter and the 
victim alone, he was sexually aroused and had stated his inten- 
tion to sexually assault the victim. When she returned some 40 
minutes later, the victim was dead, asphyxiated during the per- 
petration of a sexual assault. Carter proceeded to dispose of the 
body, destroy evidence, and threaten Gwelder if she did not 
cover up for him. In addition to Gwelder’s testimony, DNA evi- 
dence conclusively excluded the two other males who might 
have had contact with the victim the night of her death from 
being sources of the semen found on her clothes and body. 
Those same tests did not exclude Carter. 

Criminal behavior on the part of Carter was established in the 
properly admitted evidence of prior sexual assaults by Carter 
upon L.C., Carter’s daughter, when she was between the ages of 
6 and 8, and assaults upon A.C., also Carter’s daughter, when 
she was 6 years old. The evidence that Carter may have been 
involved with Harpster and Hicks in the sale of guns or mari- 
juana is less prejudicial than the evidence of sexual assaults by 
Carter on his own daughters when they were 6 and 8 years of 
age. We find that the admission of the testimony of Harpster and 
Hicks, although erroneous, was cumulative to the properly 
admitted evidence of the sexual assaults by Carter on his two 
young daughters. Because the erroneously admitted evidence of 
other acts (sale of guns and marijuana) was merely cumulative 
on the credibility of Carter’s innocence, we conclude that the 
admission of the testimony of Harpster and Hicks was harmless 
beyond a reasonable doubt, and thus, Carter’s fourth assignment 
of error is without merit. 
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(b) Prior Sexual Assaults 

Carter’s final assignment of error is that the trial court erred 
in allowing his half-sister, An.C., and two of his daughters, A.C. 
and L.C., to testify regarding his sexual assaults on them when 
they were small children. 

An.C. testified that in. 1979 or 1980, when she was 6 or 7 
years old, Carter would babysit her at his house. On several 
occasions when she spent the night, Carter sexually assaulted 
her vaginally. She also testified that he assaulted her orally and 
anally on at least one occasion. According to her, these assaults 
occurred only when she spent the night at his house. The 
assaults stopped when she was 10 or 11 years old. 

Carter’s daughter L.C. testified that she had been placed in a 
foster home at the age of 7 or 8. She testified that Carter had 
sexual intercourse with her more than once when she was 
between 6 and 8 years old and that she lived at home with 
Carter at that time. 

The prior trial testimony of Carter’s daughter A.C., who was 
unavailable, was read into evidence by the State. A.C. testified 
that when she was 6 years old, she too was placed in a foster 
home because Carter sexually assaulted her. She stated that 
Carter would say, “I love you. You’re my favorite child,” when 
he wanted to have sex with her. These assaults occurred either 
in her bedroom or in the bedroom of her grandmother’s house. 

Carter properly objected prior to each witness’ testimony, 
and a limiting instruction was requested and given prior to each 
witness’ testimony and again as part of the jury instructions. 

Carter assigns as error that the above testimony violates rules 
403 and 404 in that it was impermissible character evidence and 
was more prejudicial than probative. Because we addressed and 
resolved this issue in favor of admissibility at a prior stage of 
this proceeding, the law-of-the-case doctrine precludes the 
necessity of discussing it again. 

Under the law-of-the-case doctrine, the holdings of an appel- 
late court on questions presented to it in reviewing proceedings 
of the trial court become the law of the case; those holdings 
conclusively settle, for purposes of that litigation, all matters 
ruled upon, either expressly or by necessary implication. 
Carpenter v. Cullan, 254 Neb. 925, 581 N.W.2d 72 (1998); 
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Talle v. Nebraska Dept. of Soc. Servs., 253 Neb. 823, 572 
N.W.2d 790 (1998); Latenser v. Intercessors of the Lamb, Inc., 
250 Neb. 789, 553 N.W.2d 458 (1996). 

This court expressly ruled on the admissibility of L.C.’s and 
A.C.’s testimony in State v. Carter, 246 Neb. 953, 524 N.W.2d 
763 (1994). The matter is therefore settled for purposes of this 
litigation, and we decline Carter’s invitation to revisit it. 

We did not expressly rule on the question of the admissibil- 
ity of An.C.’s testimony in Carter, supra, because it was not 
assigned as error. However, the similarities between the testi- 
mony of An.C. and the testimony of A.C. and L.C. are so sub- 
stantial as to require a like result. 

Our analysis under rules 403 and 404, as detailed in the dis- 
cussion of the testimony of Hicks and Harpster, requires a 
determination of relevancy and proper purpose, along with a 
balancing of probative value against prejudicial potential in 
light of limiting instructions given by the trial court. There are 
no differences between the testimony of An.C. and that of A.C. 
and L.C. sufficient to change the outcome of the analysis or to 
take the issue of admissibility out of the law-of-the-case doc- 
trine in this instance. 

Because this crime was sexual in nature, the testimony of all 
three women about Carter’s similar sexual conduct toward them 
had independent relevance. See, State v. Carter, supra; State v. 
Martin, 242 Neb. 116, 493 N.W.2d 191 (1992). 

As for proper purpose, the following excerpt from State v. 
Carter, 246 Neb. at 965, 524 N.W.2d at 773, applies equally to 
the testimony of An.C., A.C., and L.C.: 

The evidence in this case shows enough similarities for 
purposes of identity. Moreover, the evidence shows 
[Carter] was motivated in each instance to choose a victim 
that was of a very young and vulnerable age, and one with 
whom he had a familial or family-like relationship. The 
combination of these factors placed [Carter] in a position 
in which he could both control and manipulate his victims. 
Therefore, the evidence is also relevant for the purpose of 
showing [Carter’s] motive. For these reasons, the trial 
court did not abuse its discretion in finding the evidence 
was for a proper purpose. 
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With regard to prejudice, the following jury instruction was 
given at the close of this trial: 

During this trial I told you that certain evidence was 
received for a limited purpose. Specifically, I refer to the 
testimony of [An.C., L.C., and A.C.] regarding alleged 
sexual assaults. 

Evidence of other crimes, wrongs, or acts should not be 
considered as proof of [Carter’s] character or his propen- 
sity to act in conformity with the allegations contained in 
this testimony. It. was admitted solely for the purpose of 
demonstrating motive, opportunity, intent, preparation, 
plan and identity. You must consider that evidence only for 
those limited purposes and for no other. 

The State of Nebraska is still required to prove beyond 
a reasonable doubt that [Carter] committed the offense 
with which he is charged on the date alleged in the 
Information filed by the State. 

A similar admonition was given by the court immediately prior 
to the testimony of each of the three witnesses. 

The law-of-the-case doctrine operates to preclude a recon- 
sideration of substantially similar, if not identical, issues at suc- 
cessive stages of the same suit. Carpenter v. Cullan, supra; 
Talle v. Nebraska Dept. of Soc. Servs., supra; In re Application 
of City of Lincoln, 243 Neb. 458, 500 N.W.2d 183 (1993). We 
find that the question of the admissibility of An.C.’s testimony 
is substantially similar to that regarding the testimony of A.C. 
and L.C. such as to implicate the law-of-the-case doctrine. 

Carter has not shown any facts different from those presented 
at the first trial that might require a reexamination of this issue. 
If anything, the limiting instruction in this trial gave Carter 
greater protection than that given in State v. Carter, 246 Neb. 
953, 524 N.W.2d 763 (1994), by forbidding the use of this tes- 
timony to show his character. 

We find, therefore, that our decision in Carter, supra, con- 
clusively established the admissibility of the testimony of these 
three witnesses under the law-of-the-case doctrine. Accord- 
ingly, Carter’s final assignment of error is without merit. 
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V. CONCLUSION 
Having examined each of Carter’s assignments of error and 
determined each of them to be without merit, we affirm the 


judgment of the district court. 
AFFIRMED. 


COMMUNITY FIRST STATE BANK, A NEBRASKA CORPORATION, 
FORMERLY KNOWN AS THE ABBOTT BANK, APPELLANT, V. 
HowarbD P. OLSEN, JR., AND SIMMONS, OLSEN, EDIGER 
& SELZER, P.C., APPELLEES. 
587 N.W. 2d 364 
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1. Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be 
drawn from those facts and that the moving party is entitled to judgment as a matter 
of law. 

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

3. Malpractice: Attorney and Client: Public Policy. A claim for legal malpractice 
cannot be assigned, because of public policy considerations conceming the personal 
nature and confidentiality of the attorney-client relationship. 

4. Malpractice: Claims: Actions. The granting of the proceeds of a cause of action and 
the right to prosecute it constitutes an assignment of the cause of action for purposes 
of the rule against the assignment of malpractice claims. 

5. Malpractice: Words and Phrases. Any professional misconduct or any unreason- 
able lack of skill or fidelity in the performance of professional or fiduciary duties is 
malpractice. 

6. Venue: Actions. Pursuant to Neb. Rev. Stat. § 25-410 (Reissue 1995), any civil 
action may be transferred to the district court of any county in the state for the con- 
venience of the parties and witnesses or in the interest of justice. 

7. Venue: Appeal and Error. Where the record does not show an abuse of discretion, 
a ruling on a motion to transfer venue will not be disturbed on appeal. 

8. Judges: Words and Phrases: Appeal and Error. A judicial abuse of discretion 
exists when a judge, within the effective limits of authorized judicial power, elects to 
act or refrain from action, but the selected option results in a decision which is unten- 
able and unfairly deprives a litigant of a substantial right or a just result in matters 
submitted for disposition through a judicial system. 
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Appeal from the District Court for Scotts Bluff County: 
JAMES A. BUCKLEY, Judge. Reversed and remanded for further 
proceedings. 
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McCorMAckK, J. 
NATURE OF CASE 


This is an action for attorney malpractice and breach of fidu- 
ciary duty, arising from events surrounding the operation of The 
Abbott Bank (Bank) in Alliance, Nebraska. The Bank was sold 
to Community First Bankshares, Inc. (CFB), and became 
Community First State Bank (CFSB), the appellant in the pre- 
sent action. The appellees, Howard P. Olsen, Jr. (Olsen), and 
Simmons, Olsen, Ediger & Selzer (Firm), represented the Bank. 
The trial court granted summary judgment for Olsen and the 
Firm on the grounds that CFSB was not the real party in inter- 
est to bring this suit or, in the alternative, that malpractice 
claims are not assignable as a matter of law. We reverse, and 
remand for further proceedings. 


BACKGROUND 

Until its sale to CFB, the Bank was owned by Abbott Bank 
Group, Inc. (ABGI). James E. Abbott was the majority share- 
holder in ABGI, which in turn owned 99 percent of the Bank’s 
stock. Abbott was also the Bank’s chairman of the board from 
January 1987 until its sale. 

In 1993, Olsen was a Nebraska attorney practicing in 
Scottsbluff, Nebraska, with the Firm. Both Olsen and the Firm 
are defendants in this suit. There is no indication in the record 
that either Olsen or the Firm had any contact with the Bank 
prior to December 1993. 

In December 1993, Olsen met with Richard Chapin, the presi- 
dent and a director of the Bank, and three other bank officers 
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(collectively officers). The officers were concerned about cer- 
tain practices of their employer and consulted Olsen for advice 
on how to report these practices to banking regulators and what 
the consequences of such action might be. 

At Chapin’s request, Olsen helped to arrange and attended a 
meeting in January 1994 between the officers and representa- 
tives of the Nebraska Department of Banking and Finance 
(Banking Department). Representatives of the Federal Deposit 
Insurance Corporation (FDIC) participated in this meeting via 
telephone. The meeting centered on possible legal violations by 
the Bank involving the role of Richard L. Gordon in the Bank’s 
management. , 

Gordon, a Nebraska attorney, had been general counsel for 
the Bank since 1987. Gordon was never elected or appointed an 
officer or director of the Bank, nor was he licensed by the state 
to serve aS an executive officer. Nevertheless, the officers were 
concerned that Gordon was actually serving as an executive 
officer of the bank by virtue of the powers invested in him by 
Abbott. If true, this would constitute a violation of Nebraska 
law and banking regulations. 

As a result of the January 1994 meeting, the Banking 
Department and the FDIC initiated investigations of the Bank. 
On March 10, 1994, the Banking Department issued an emer- 
gency order prohibiting termination of the Bank’s current offi- 
cers and directors. On March 11, a second emergency order was 
issued, ordering the Bank to cease and desist from allowing 
Gordon to act as an executive officer of the Bank or to manage, 
control, direct, or otherwise interfere with any aspect of the 
ongoing business of the Bank, and ordering Gordon to cease 
such activity. 

The Bank’s executive committee then voted to appoint Olsen 
and the Firm as general counsel, replacing Gordon and his firm. 
This decision was ratified by the boards of directors of the Bank 
and ABGI. 

Regulatory hearings commenced, and the hearing officer 
submitted his recommendations to the director of the Banking 
Department. These recommendations generally exonerated 
Gordon and the Bank from any wrongdoing. The Bank and the 
Banking Department submitted exceptions to the recommenda- 
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tions. Olsen, as general counsel for the Bank, submitted the 
Bank’s exceptions at the direction of the Bank’s executive 
committee. 

In December 1994, the director of the Banking Department 
issued his findings of fact, conclusions of law, and order. The 
director rejected many of the hearing officer’s recommenda- 
tions and concluded that Gordon had indeed been acting as an 
executive officer and that the Bank had allowed him to do so. 
The director ordered the March 11 emergency order to remain 
in effect and divided costs equally between Gordon, the Bank, 
Abbott, and the Banking Department. No party appealed the 
director’s findings, conclusions, or order. 

In May 1995, ABGI merged with CFB pursuant to a merger 
agreement. Prior to the merger, Abbott, acting as chairman of 
the board, executed and delivered to himself a document titled 
“Assignment,” which purported to give Abbott the right to any 
recoveries from this suit against Olsen, as well as the right to 
prosecute the action. 

The parties to this suit stipulated that “[CFSB], formerly 
known as [the Bank], has no right, title or interest to any pro- 
ceeds or recoveries that may result from the above-captioned 
cause of action.” In his affidavit, Gary Knutson, senior vice 
president of CFB and a director of CFSB, states that “[a]side 
from this litigation, CFB has no intention and will not sepa- 
rately bring an action against the defendants in this case for the 
claims alleged in the Petition herein.” In his affidavit, Stanley E. 
Foss, chairman and chief executive officer of CFSB, states that 
“[a]side from this litigation, Community First State Bank has 
no intention and will not separately bring an action against the 
defendants in this case for the claims alleged in the Petition 
herein.” 

In July 1995, the Bank filed suit against Olsen and the Firm 
in Douglas County, alleging claims for attorney malpractice and 
breach of fiduciary duty. The amended petition, titled in the 
name of CFSB, added further factual allegations and exhibits 
and again stated claims for attorney malpractice and breach of 
fiduciary duty. The amended petition alleged that Olsen, in his 
capacity as counsel for the Bank, and the Firm took unauthor- 
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ized positions inimical to the best interests of the Bank; violated 
their duty of confidentiality; failed to disclose conflicts of inter- 
est; and acted as informants against the Bank. 

Olsen and the Firm’s answer denied the merits of the claim 
and raised as a defense that CFSB was not the real party in 
interest because of the assignment to Abbott. 

Olsen and the Firm moved for summary judgment. The trial 
court sustained Olsen and the Firm’s motion for summary judg- 
ment, finding (1) that there is no genuine issue of material fact; 
(2) that as a matter of law, CFSB is not the real party in interest 
to bring this action; and (3) that notwithstanding CFSB’s stand- 
ing as the real party in interest, the action for legal malpractice 
is as a matter of law not assignable. CFSB timely appealed. 


ASSIGNMENTS OF ERROR 

CFSB assigns that the trial court erred in (1) ruling that 
CFSB was not the real party in interest, (2) finding that the 
Bank’s assignment to Abbott violated this court’s rule against 
the assignment of attorney malpractice claims, (3) dismissing 
CFSB’s suit rather than voiding the assignment and allowing 
the suit to proceed, (4) dismissing the separate claim for breach 
of fiduciary duty, and (5) sustaining Olsen and the Firm’s 
motion for a change of venue. 


STANDARD OF REVIEW 

Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. American Family Ins. Group v. Hemenway, 254 Neb. 134, 
575 N.W.2d 143 (1998); Houghton v. Big Red Keno, 254 Neb. 
81, 574 N.W.2d 494 (1998). 

In reviewing a summary judgment, an appellate court views 
the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. Barnett v. 
Peters, 254 Neb. 74, 574 N.W.2d 487 (1998); Chalupa v. 
Chalupa, 254 Neb. 59, 574 N.W.2d 509 (1998). 
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ANALYSIS 


EFFECT OF ASSIGNMENT 

The first step in analyzing the propriety of summary judg- 
ment in this case is to determine what effect, if any, the pur- 
ported assignment of the malpractice claims to Abbott has on 
the suit. 

The document in question is titled “Assignment,” and is 
reproduced here in its entirety: 

FOR GOOD AND VALUABLE CONSIDERATION, 
receipt of which is hereby acknowledged, THE ABBOTT 
BANK (“TAB”) does hereby agree to assign to JAMES E. 
ABBOTT (“Abbott”) all right, title, and interest to any 
proceeds or recoveries from a cause of action captioned 
The Abbott Bank v. Howard Olsen, et_al. filed in the 
District Court for Douglas County, Nebraska (the 
“Action”). Abbott agrees to bring and prosecute the Action 
solely for the benefit of and on behalf of TAB or the share- 
holders of Abbott Bank Group, Inc., on May 10, 1995. 
Abbott agrees to receive and to hold any proceeds and 
recoveries from the Action as a fiduciary, for distribution 
to said shareholders pro rata in accordance with their 
respective interests in the Merger Consideration provided 
for in the Agreement and Plan of Merger, dated as of 
November, [sic] 28, 1994, between Abbott Bank Group, 
Inc. and Community First Bankshares, Inc. 

Abbott agrees to indemnify and hold TAB harmless 
against any and all losses, claims, damages or liabilities to 
which it may become subject to [sic] as a result of or in 
connection with the Action, including any claim or coun- 
terclaim against TAB, and to reimburse TAB for any legal 
or other expenses incurred in connection therewith. 

This assignment was dated May 10, 1995, and signed by Abbott 
as chairman of the Bank and as assignee. 

A claim for legal malpractice cannot be assigned, because of 
public policy considerations concerning the personal nature and 
confidentiality of the attorney-client relationship. Earth Science 
Labs. v. Adkins & Wondra, P.C., 246 Neb. 798, 523 N.W.2d 254 
(1994). We find that because this document grants both the pro- 
ceeds of this action and the right to prosecute it, it is an assign- 
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ment of the cause of action. To hold otherwise would undermine 
the same public policy rationale upon which we decided Earth 
Science Labs. vy. Adkins & Wondra, P.C., supra. 

As an assignment of a cause of action for malpractice, this 
document violates public policy and the rule enunciated in 
Earth Science Labs. v. Adkins & Wondra, P.C., supra. There- 
fore, we hold that the document is void in its entirety. The ques- 
tion remains, however, as to what effect this holding has on the 
trial court’s granting of summary judgment. 

Although in Earth Science Labs. v. Adkins & Wondra, P.C., 
supra, we affirmed the trial court’s dismissal of the claim, we 
cannot do so in this case. In Earth Science Labs., the claim 
belonged to Sorber Chemical, Inc., and the invalid assignment 
was to Earth Science Laboratories, Inc. Earth Science had 
brought the suit under its own name after acquiring Sorber’s 
assets at a bankruptcy sale. When the assignment was found to 
be invalid, Earth Science ceased to be the proper plaintiff. The 
petition could not be corrected by amendment because Sorber 
no longer existed to prosecute the claim. 

In the present case, it is clear that suit was brought in the 
name of CFSB, the real party in interest. CFSB allowed this suit 
in its name under the erroneous legal impression that the assign- 
ment to Abbott was valid. Although the affidavits of Knutson 
and Foss seem to indicate that CFSB has no interest at all in 
suing Olsen and the Firm, the phrase in these affidavits “aside 
from this litigation” creates a fact question as to whether CFSB 
has an interest in pursuing the present litigation. 

Because of this question as to CFSB’s intention to proceed 
with the lawsuit, we reverse the trial court’s dismissal of this 
action and remand the cause for such further action as CFSB 
may wish to take. 


FIDUCIARY DUTY CLAIM 

CFSB assigns as error that its claim for breach of fiduciary 
duty was dismissed along with its claim for malpractice. This 
court has held that any professional misconduct or any unrea- 
sonable lack of skill or fidelity in the performance of profes- 
sional or fiduciary duties is malpractice. Olsen v. Richards, 232 
Neb. 298, 440 N.W.2d 463 (1989). Although Olsen v. Richards, 
supra, interpreted Neb. Rev. Stat. § 25-222 (Reissue 1995), 


624 255 NEBRASKA REPORTS 


which sets the statute of limitations for professional negligence 
claims, we see no reason why claims for breach of fiduciary 
duties should not be similarly classified for purposes of the rule 
against assigning malpractice claims. 


CHANGE OF VENUE 

CFSB’s final assignment of error is that the trial court erred 
in sustaining Olsen and the Firm’s motion for change of venue. 
Any civil action may be transferred to the district court of any 
county in the state “(flor the convenience of the parties and wit- 
nesses or in the interest of justice ... 2” Neb. Rev. Stat. § 25-410 
(Reissue 1995). Where the record does not show an abuse of 
discretion, a ruling on a motion to transfer venue will not be dis- 
turbed on appeal. Larson v. Demuth, 252 Neb. 668, 564 N.W.2d 
606 (1997); Wilson v. Misko, 244 Neb. 526, 508 N.W.2d 238 
(1993). 

A judicial abuse of discretion exists when a judge, within the 
effective limits of authorized judicial power, elects to act or 
refrain from action, but the selected option results in a decision 
which is untenable and unfairly deprives a litigant of a substan- 
tial right or a just result in matters submitted for disposition 
through a judicial system. Wilson v. Misko, supra; Wulff v. Wulff, 
243 Neb. 616, 500 N.W.2d 845 (1993). Reviewing the affidavits 
filed in relation to this motion, it cannot be said that the judge’s 
choice to grant the motion is untenable or has unfairly deprived 
CFSB of a substantial right or just result. Therefore, the trial 
court acted within its discretion in granting Olsen and the 
Firm’s motion for change of venue. 

Because we find that the trial court acted within its discretion 
in sustaining the motion under § 25-410, we need not address 
whether venue was initially proper under Neb. Rev. Stat. 
§ 25-403.01 (Reissue 1995). 


CONCLUSION 
The cause of action in this case belongs to and must be pros- 
ecuted by CFSB. Dismissal of this suit was improper, and there- 
fore the judgment is reversed and the cause is remanded to the 
district court for further proceedings. 
REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
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PAUL COBB AND VICKI COBB, DOING BUSINESS AS WINEGLASS 
RANCH, APPELLANTS AND CROSS-APPELLEES, V. SURE CROP 


CHEMICAL Co. AND SIMPLOT, INC., DIVISIONS OF J.R. SIMPLOT Co., 


10. 


11. 


12. 


APPELLEES AND CROSS-APPELLANTS. 
587 N.W. 2d 355 


Filed December 4, 1998. No. S-97-512. 


Demurrer: Pleadings: Appeal and Error. In reviewing an order sustaining a 
demurrer, an appellate court accepts the truth of facts well pled and the factual and 
legal inferences which may reasonably be adduced from such facts, but does not 
accept conclusions of the pleader. 

Pleadings: Appeal and Error. Whether a petition states a cause of action is a ques- 
tion of law regarding which an appellate court has an obligation to reach a conclu- 
sion independent of that of the inferior court. 

Jury Instructions: Appeal and Error. Jury instructions are subject to the harmless 
error rule, and an erroneous jury instruction requires reversal only if the error 
adversely affects the substantial rights of the complaining party. 

___:___.. In reviewing a claim of prejudice from instructions given or refused, the 
instructions must be read together, and if, taken as a whole, they correctly state the 
law, are not misleading, and adequately cover the issues supported by the pleadings 
and evidence, there is no prejudicial error necessitating reversal. 

Demurrer: Final Orders: Appeal and Error. The sustaining of a general demurrer 
that is not followed by a judgment of dismissal terminating the litigation does not 
constitute a reviewable final order. 

Demurrer. Where a demurrer is sustained as to one cause of action in a case which 
has multiple causes of action, the case still pends until dismissed. 

Demurrer: Pleadings. If the petition, liberally construed, states a cause of action, a 
demurrer based on the failure to state a cause of action is to be overruled. 

Uniform Commercial Code: Contracts: Warranty. Pursuant to Neb. U.C.C. 
§ 2-315 (Reissue 1992), implied warranties are imposed upon goods when and only 
when they become the subject of a contract for their sale. 

Jury Instructions: Proof: Appeal and Error. To establish reversible error from a 
court’s failure to give a requested instruction, an appellant has the burden to show 
that (1) the tendered instruction is a correct statement of the law, (2) the tendered 
instruction is warranted by the evidence, and (3) the appellant was prejudiced by the 
court’s failure to give the tendered instruction. 

Jury Instructions: Pleadings. A party is not entitled to a jury instruction on a the- 
ory of the case not presented by the pleadings. 

Jury Instructions: Appeal and Error. A jury instruction which misstates the issues 
and has a tendency to confuse the jury is erroneous. 

Directed Verdict. A trial court should direct a verdict as a matter of law only when 
the facts are conceded, undisputed, or such that reasonable minds can draw but one 
conclusion therefrom. 


Appeal from the District Court for Scotts Bluff County: 


Rosert O. Hipre, Judge. Affirmed. 
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T.J. Hallinan, of Cobb & Hallinan, P.C., for appellants. 
Jeffrey A. Silver for appellees. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 

This case arises out of a jury trial in which both parties 
asserted breach of contract actions. The jury found against both 
parties as to their respective claims. Appellants and cross- 
appellees Paul Cobb and Vicki Cobb, doing business as 
Wineglass Ranch (the Cobbs), ask this court to reverse the dis- 
trict court’s judgment on grounds that the district court improp- 
erly instructed the jury and improperly sustained a demurrer to 
their operative petition’s second cause of action. Appellees and 
cross-appellants Sure Crop Chemical Co. and Simplot, Inc., 
divisions of J.R. Simplot Co. (collectively Sure Crop), ask this 
court to reverse the district court’s dismissal of their motion for 
directed verdict on their counterclaim. We affirm the district 
court’s judgment in all respects. 


BACKGROUND 

The Cobbs operate a ranch southeast of Minatare, Nebraska. 
In the spring of 1994, the Cobbs decided to plant 25 acres of 
alfalfa to provide feed for the cattle they raise. Paul Cobb 
(Cobb) talked with local area farmers about using preemergent 
herbicides, and most suggested the use of Eptam. The local 
state cooperative extension office also recommended Eptam. In 
late May 1994, Cobb met with Donald E. Dillman, who sells 
herbicides and incorporates them into the soil, to discuss incor- 
porating a herbicide into a field where Cobb planned to plant 
alfalfa. Dillman does business under the name “Sure Crop” and 
is a salesperson for Simplot, Inc. 

Cobb and Dillman gave contradictory accounts of their con- 
versations which formed the oral contract now at issue. Cobb 
testified that he drove to Dillman’s place of business and asked 
Dillman about applying Eptam on Cobb’s 25-acre field as a pre- 
emergent. Cobb said Dillman told him he would have to disk 
the ground twice and then, after the application, disk the soil 
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again as soon as possible. Cobb said that in the first week of 
June 1994, he called Dillman, stating that he had prepared the 
ground. Cobb said he recalled having no other conversations 
prior to Dillman’s application of the herbicide. 

Dillman, on the other hand, testified that at a cafe in 
Minatare he and Cobb first discussed establishing an alfalfa 
crop. Dillman said Cobb told him he wanted to use Eptam. 
Dillman said he and Cobb drove to the field where Cobb 
planned to plant the alfalfa. Standing at the edge of the field, 
Dillman said he observed corn stalks and other residue in the 
field, and he then told Cobb that Cobb could not use Eptam 
because Eptam required simultaneous incorporation and the 
stalks and residue would plug up his incorporator. Dillman said 
he then suggested the application of the herbicide Treflan E.C. 
instead of Eptam. He said he suggested Treflan E.C. because it 
controls the same weeds as Eptam, except for nightshade, yet 
Treflan E.C. has a longer incorporation time that would permit 
Cobb to incorporate the chemical by disking after Dillman had 
applied it. Dillman said he asked Cobb if the field contained 
nightshade and said Cobb indicated it did not. Dillman admitted 
that he did not closely inspect the field to determine what types 
of weeds were growing. Dillman said Cobb orally agreed to use 
Treflan E.C. Dillman said he told Cobb that he would need to 
disk the ground twice in a cross pattern after the Treflan E.C. 
was applied. 

Cobb did not deny such conversations occurred, but testified 
that he did not recall going out to his field with Dillman, dis- 
cussing the incorporation problem with Eptam, or having any 
conversation with Dillman in which Treflan E.C. was discussed. 

On June 7, 1994, Dillman applied Treflan E.C. to the Cobbs’ 
field. Cobb disked the ground once and about 2 days later, 
planted alfalfa in the field. Cobb said he first discovered that 
Treflan E.C. had been applied when he reviewed Dillman’s bill 
in July. 

Weeds outgrew the alfalfa, and by August 1994, the weeds 
were 2'h to 3 feet tall throughout the field. In some parts of the 
field, no alfalfa grew. Although he expected | to 1'4 tons of 
alfalfa that year, Cobb claimed the entire 1994 crop was a loss. 
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Over the course of the winter, Cobb repeatedly told Dillman 
that he would pay Dillman’s bill. He did not. 

Cobb testified that in 1995 and 1996, he harvested between 2 
and 2'/ tons less of alfalfa than he expected and attempted to 
sell it as “green chop,” but it was worthless because it was too 
weedy. 

The Cobbs filed the instant action against Sure Crop in 
November 1995. Their amended operative petition, filed in 
February 1997, asserted two causes of action for money dam- 
ages. In the first cause of action, the Cobbs alleged that they had 
entered into a contract with Sure Crop to apply Eptam on the 
25-acre field for the purpose of controlling weeds, but Sure 
Crop applied Treflan E.C., and that such action caused the 
destruction of alfalfa because the Treflan E.C. did not control 
the weeds. In the second cause of action, the Cobbs allege that 
they had entered into a contract with Sure Crop to apply Eptam, 
that Dillman inspected the field prior to application, and that 
weeds were visible for identification. The Cobbs allege that 
they relied on the expertise of Dillman to determine if Eptam 
would control the weeds visible in their field; that Dillman had 
a duty to make a proper inspection of the field; that Dillman 
chose and applied Treflan E.C.; that Treflan E.C., by its own 
label, is unfit for use on seedling alfalfa; and that the applica- 
tion of Treflan E.C. destroyed the alfalfa by not controlling the 
weeds. Sure Crop counterclaimed for money damages, alleging 
that the Cobbs requested that Treflan E.C. be applied, that Sure 
Crop did so, and that the Cobbs did not pay the bill for the con- 
tracted goods and services. 

Sure Crop moved for summary judgment, which the district 
court denied. Sure Crop then demurred, stating that the Cobbs’ 
second cause of action failed to state facts upon which relief 
could be granted. On March 14, 1997, the trial court sustained 
the demurrer on those grounds, stating that the Cobbs’ second 
cause of action was duplicative of the first. The court gave the 
Cobbs leave to amend their petition, but the Cobbs did not 
amend. 

At trial, a nonscientific sampling of weeds growing in the 
Cobbs’ alfalfa field in the fall of 1995 was introduced into evi- 
dence. Emery W. Nelson, a former University of Nebraska pest 
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coordinator and author of the “Nebraska Weed Book,” testified 
for the Cobbs that many of the weeds listed would have com- 
peted for moisture and sunlight with the alfalfa. Nelson said that 
of the 10 weeds sampled, Treflan E.C. would control only 1 of 
them. However, he also said Eptam would be equally ineffective 
against the weeds sampled. Sure Crop’s witness Robert G. 
Wilson, a University of Nebraska agronomy professor, also tes- 
tified that both Treflan E.C. and Eptam would control only 1 of 
the 10 weeds sampled. Nelson said that although not in the sam- 
pling, nightshade was very common in that area, and Treflan 
E.C. would not control nightshade. Nelson testified that both 
Eptam and Treflan E.C. would have a similar, temporary nega- 
tive impact on the growth of seedling alfalfa. 

Nelson testified that with seedling alfalfa, Treflan E.C. was 
approved for use only on ground within the federal govern- 
ment’s Acreage Conservation Reserve Program. Nelson opined 
that application of Treflan E.C. on the Cobbs’ field would have 
been an improper application. See Neb. Rev. Stat. § 2-2646(4) 
(Reissue 1997). Dillman admitted he knew of the restriction on 
Treflan E.C., but assumed the Cobbs’ field was in the program. 

At the conclusion of the Cobbs’ case, Sure Crop moved for a 
directed verdict on the Cobbs’ claim. The trial court overruled 
the motion. Sure Crop reinstated the motion at the close of its 
case, and the Cobbs also moved for a directed verdict on their 
claim. The trial court overruled both motions. 

The jury returned a verdict against the Cobbs on the Cobbs’ 
claim and against Sure Crop on Sure Crop’s counterclaim. 


ASSIGNMENTS OF ERROR 

The Cobbs assign, restated, that the district court erred in (1) 
sustaining Sure Crop’s demurrer to their second cause of action; 
(2) failing to properly instruct the jury regarding the duties of 
an applicator of herbicides; and (3) failing to properly instruct 
the jury as to all of the elements of their case, in particular by 
failing to instruct that they could recover if the application of 
Treflan E.C. either damaged the alfalfa plants themselves or 
failed to control the weeds, thereby preventing the alfalfa from 
germinating and developing a proper stand. 
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On cross-appeal, Sure Crop assigns that the district court 
erred in failing to sustain its motion for a directed verdict on its 
counterclaim. 


SCOPE OF REVIEW 

In reviewing an order sustaining a demurrer, an appellate 
court accepts the truth of facts well pled and the factual and 
legal inferences which may reasonably be deduced from such 
facts, but does not accept conclusions of the pleader. LaPan v. 
Myers, 241 Neb. 790, 491 N.W.2d 46 (1992); Crow v. 
Giebelhaus, 241 Neb. 4, 486 N.W.2d 207 (1992). Whether a 
petition states a cause of action is a question of law regarding 
which an appellate court has an obligation to reach a conclusion 
independent of that of the inferior court. Vanice v. Oehm, 247 
Neb. 298, 526 N.W.2d 648 (1995); K Corporation v. Stewart, 
247 Neb. 290, 526 N.W.2d 429 (1995); Gibb v. Citicorp 
Mortgage, Inc., 246 Neb. 355, 518 N.W.2d 910 (1994). 

Jury instructions are subject to the harmless error rule, and an 
erroneous jury instruction requires reversal only if the error 
adversely affects the substantial rights of the complaining party. 
Fales v. Books, 253 Neb. 491, 570 N.W.2d 841 (1997); Hoover 
v. Burlington Northern RR. Co., 251 Neb. 689, 559 N.W.2d 729 
(1997). In reviewing a claim of prejudice from instructions 
given or refused, the instructions must be read together, and if, 
taken as a whole, they correctly state the law, are not mislead- 
ing, and adequately cover the issues supported by the pleadings 
and evidence, there is no prejudicial error necessitating rever- 
sal. McLaughlin v. Hellbusch, 251 Neb. 389, 557 N.W.2d 657 
(1997); Sedlak Aerial Spray v, Miller, 251 Neb. 45, 555 N.W.2d 
32 (1996). 


ANALYSIS 


DEMURRER TO CoBBS’ SECOND CAUSE OF ACTION 

The Cobbs contend the district court improperly sustained 
Sure Crop’s demurrer to their second cause of action. Sure Crop 
argues that the Cobbs’ appeal is untimely, given that they waited 
until trial was had on their remaining cause of action before 
appealing the demurrer. We reject Sure Crop’s argument. In 
Carlson v. Metz, 248 Neb. 139, 532 N.W.2d 631 (1995), we 
stated that a demurrer is not the same as a dismissal of a case. 
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The sustaining of a general demurrer that is not followed by a 
judgment of dismissal terminating the litigation does not con- 
stitute a reviewable final order. Fox v. Metromail of Delaware, 
249 Neb. 610, 544 N.W.2d 833 (1996); Barks v. Cosgriff Co., 
247 Neb. 660, 529 N.W.2d 749 (1995). Where a demurrer is 
sustained as to one cause of action in a case which has multiple 
causes of action, the case still pends until dismissed. Carlson v. 
Metz, supra. Such was the case here, and so the Cobbs’ appeal 
of the order that sustained the demurrer is timely. 

In determining whether a cause of action has been stated, the 
petition is to be construed liberally. If as so construed the peti- 
tion states a cause of action, a demurrer based on the failure to 
state a cause of action is to be overruled. Carlson v. Metz, supra; 
S.I. v. Cutler, 246 Neb. 739, 523 N.W.2d 242 (1994). In their 
appellate brief, the Cobbs state that their second cause of action 
asserts sufficient facts to state a claim for breach of implied 
warranty of fitness for a particular purpose. Neb. U.C.C. § 2-315 
(Reissue 1992) provides and defines such an action, and it 
states: 

Where the seller at the time of contracting has reason to 
know any particular purpose for which the goods are 
required and that the buyer is relying on the seller’s skill or 
judgment to select or furnish suitable goods, there is unless 
excluded or modified under the next section an implied 
warranty that the goods shall be fit for such purpose. 

Assuming all facts pled in their second cause of action are 
true, see Crow v. Giebelhaus, supra, the Cobbs’ operative peti- 
tion fails to state a claim for implied warranty of fitness for a 
particular purpose. The Cobbs’ second cause of action alleges: 
(1) Cobb contacted Dillman and requested that Eptam be used 
for a preemergent on the alfalfa seeding; (2) the Cobbs entered 
into a contract with Sure Crop “for the purpose of application 
of Eptam on 25 acres to be planted with alfalfa”; (3) the purpose 
of applying the Eptam was to control weeds; (4) Dillman made 
an inspection of the field in question; (5) the Cobbs “relied on 
the expertise of .. . Dillman. . . to determine if the Eptam would 
or would not, in fact, control the visible weeds in said field”; (6) 
“it is part of .. . Dillman’s duty . . . to make an inspection of the 
type of weeds and to determine what pesticide would be effec- 
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tive on them and to so advise the customer”; and (7) “[t]hat, 
without the consent or knowledge of [the Cobbs], [Sure Crop] 
applied Treflan EC to [the Cobbs’] land in question . . . .” 

Pursuant to § 2-315, implied warranties are imposed upon 
goods when and only when they become the subject of a con- 
tract for their sale. See, e.g., Hahn v. Atlantic Richfield Co., 625 
F.2d 1095 (3d Cir. 1980) (holding trial court erred when it per- 
mitted jury to consider U.C.C. implied-warranty theories where 
evidence was insufficient to prove defective product at issue 
was sold); Dunham-Bush, Inc. v. Thermo-Air Service, Inc., 351 
So. 2d 351 (Fla. App. 1977) (holding that U.C.C. implied-war- 
ranty action requires pleading of facts in respect to sale of 
goods); Patrick v. Sferra, 70 Wash. App. 676, 855 P.2d 320 
(1993) (holding implied warranty of fitness for particular pur- 
pose cannot lie where goods were subject of gift rather than 
sale); Johnson v. National Sea Products, Ltd., 35 F.3d 626, 630 
(ist Cir. 1994) (stating “absent any sale of the fish or contract 
for the sale of the fish, no warranty of merchantability could 
have attached”). In other words, the implied warranty of fitness 
for a particular purpose attaches only to the subject of the con- 
tract for sale. Indeed, a seller cannot impliedly warrant a prod- 
uct’s fitness for a particular purpose when that product is not a 
part of the sales contract. Regarding the related implied war- 
ranty of merchantability, Neb. U.C.C. § 2-314 (Reissue 1992) 
expressly states this obvious requirement, and it is also implicit 
within the language of § 2-315. 

In the instant case, the Cobbs allege that the subject of the 
contract for sale was Eptam. Thus, any implied warranty of fit- 
ness for a particular purpose necessarily attached to the sale of 
Eptam. However, within the same cause of action, the Cobbs 
allege, and we assume as true, that Sure Crop applied Treflan 
E.C. Because Treflan E.C. was not the subject of the contract 
for sale, no implied warranties could have attached thereto. 
Sure Crop simply could not have impliedly warranted Treflan 
E.C.’s fitness for the Cobbs’ purposes when Sure Crop had not 
contracted to supply the Cobbs with Treflan E.C. Therefore, we 
conclude that the trial court correctly sustained Sure Crop’s 
demurrer to the Cobbs’ second cause of action for failure to 
state a claim. 
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JURY INSTRUCTION No. 2 

At the instruction conference, the Cobbs’ counsel objected to 
the court’s jury instruction No. 2, which presented the claims of 
the parties and the burden of proof. The Cobbs contend they 
were prejudiced by the district court’s failure to specifically 
instruct the jury that they could recover if the application of 
Treflan E.C. damaged the new alfalfa or that it also did not con- 
trol the weeds. The court’s jury instruction No. 2, as presented 
to the jury, described the Cobbs’ claim as follows: 

The plaintiffs ask for $9,534.50 crop damages for a 
claimed breach of contract .... 

... [T]he plaintiffs allege that an agreement was made 
between the plaintiffs and the defendant to spray a chemi- 
cal, Eptam, on the plaintiffs’ alfalfa field; and the defend- 
ant mistakenly applied Treflan EC, which caused crop 
damage. 

The Cobbs instead requested the jury be instructed in the fol- 
lowing manner: 

Plaintiffs . .. claim that they entered into a contract with 
the defendants .. . to apply Eptam for the purpose of con- 
trolling weeds on 25 acres to be planted with alfalfa. 
Plaintiffs further claim that defendants did not use Eptam 
on the field but instead sprayed it with Treflan EC .... 
Plaintiffs further allege that [the] defendants’ use of 
Treflan EC, which damaged the new alfalfa and did not 
control the weeds, proximately result{ed] in loss of crop 
and additional labor and seed, in the total amount of 
$9,534.50, together with the costs of this action. 

The court’s instruction explained the Cobbs’ burden of proof 
as follows: 

Before the plaintiffs can recover on their petition, they 
must establish by the greater weight of the evidence, each 
and every one of the following elements: 

1. That the plaintiffs and the defendant did agree that 
the chemical Eptam was to be applied to the alfalfa field; 

2. That the defendant breached that agreement by 
applying Treflan EC instead of Eptam; 

3. That the application of Treflan EC proximately 
caused some damage to the plaintiff; and 
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4. The extent of that damage measured reasonably cer- 
tain by profits lost as a proximate result of the incorrect 
chemical. 


A proximate cause is a cause that produces a result in 
a natural and continuous sequence, and without which the 
result would not have occurred. 

The Cobbs instead requested that the third element of proof 
read that “the Treflan EC failed to control weeds and damaged 
the alfalfa crop and thereby was a proximate cause of some 
damage to the plaintiffs.” The Cobbs contend that because the 
court failed to include the requested language in their claim’s 
description and in the elements of proof, the jury “was unable 
to consider the effect the uncontrolled weed growth had on the 
seedling alfalfa plants.” Brief for appellants at 22. 

To establish reversible error from a court’s failure to give a 
requested instruction, an appellant has the burden to show that 
(1) the tendered instruction is a correct statement of the law, (2) 
the tendered instruction is warranted by the evidence, and (3) 
the appellant was prejudiced by the court’s failure to give the 
tendered instruction. Tapp v. Blackmore Ranch, 254 Neb. 40, 
575 N.W.2d 341 (1998); Walkenhorst v. State, 253 Neb. 986, 
573 N.W.2d 474 (1998). The court’s instruction, as given, did 
not prejudice the Cobbs. For clarity, the explanation of the 
Cobbs’ claim given in the instruction could have added the 
words “proximately” or “directly or indirectly” to the line that 
ends with “which caused crop damage.” However, that failure 
did not prevent them from arguing about “the effect the uncon- 
trolled weed growth had on the seedling alfalfa plants.” The 
third element of proof given by the court stated that “the appli- 
cation of Treflan EC proximately caused some damage to the 
plaintiff’ (emphasis supplied), combined with the court’s defi- 
nition of proximate cause, provided the necessary support for 
the Cobbs’ claim. The Cobbs could have argued to the jury that 
they should recover if application of Treflan E.C. did not con- 
trol the weeds in their field as well as Eptam. 
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PROPOSED JURY INSTRUCTION ON 
HERBICIDE APPLICATOR’S DUTIES 

The Cobbs proposed an instruction which read: “You are 
instructed that Nebraska law requires the commercial applicator 
of herbicides to, among other things, specify the type of weed 
to be controlled, the location of the application, and the trade 
name and registration number of the herbicide to be applied.” 
Sure Crop’s counsel objected, on the ground that the duties 
stated in the instruction are regarding the use of restricted-use 
herbicides and pesticides, yet Treflan E.C. is not a restricted-use 
herbicide. The court refused to give this instruction. 

The court’s refusal to give this proposed instruction was 
proper. The language from the Cobbs’ proposed instruction 
comes from 25 Neb. Admin. Code, ch. 2, § 006.02 (1997), 
which requires specific recordkeeping procedures for commer- 
cial and noncommercial applicators of restricted-use pesticides 
and herbicides. However, Nelson testified at trial that Treflan 
E.C. is not a restricted-use herbicide. His testimony was undis- 
puted. No evidence was presented on whether Eptam is a 
restricted-use herbicide. Thus, while the tendered instruction is 
a correct statement of the law as to restricted-use herbicides, the 
tendered instruction is not warranted by the evidence. See, Tapp 
v. Blackmore Ranch, supra; Walkenhorst v. State, supra. 
Instructing the jury as to statutory duties when applying 
restricted-use herbicides where they appear to have no applica- 
tion to this case would have a tendency to confuse and mislead 
the jury regarding the issues properly raised in the case. 


PROPOSED JURY INSTRUCTION ON 
HERBICIDE APPLICATOR’S LIABILITY 

The Cobbs proposed an instruction which read: “You are 
instructed that both federal and state law provide that if injury 
or damage results from unauthorized use of a herbicide, then the 
applicator is liable for that damage.” The court refused to give 
the instruction. 

The proposed instruction states in essence that Sure Crop 
would be liable to the Cobbs for violating a statute if the viola- 
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tion caused injury or damage. The instruction sounds in strict 
liability because it instructs the jury that the Cobbs may recover 
if Sure Crop used Treflan E.C. in violation of its label restric- 
tions. However, the Cobbs’ action is for breach of contract, 
specifically, a contract to apply a particular chemical, Eptam, to 
their field. The Cobbs characterize the action as such in their 
proposed jury instructions, and the district court did so as well 
in the instructions it gave to the jury, with no objection from the 
Cobbs. Any damages in their contract action must be in relation 
to a breach of the contract formed. A party is not entitled to a 
jury instruction on a theory of the case not presented by the 
pleadings. Stephens v. Radium Petroleum Co., 250 Neb. 560, 
550 N.W.2d 39 (1996). Additionally, the proposed instruction 
referred to damages as they relate to damage from an illegal 
application of herbicide, not damage related to a breach of con- 
tract. The instruction could mislead the jury into believing that 
the Cobbs were entitled to recover, even absent a breach of con- 
tract. A jury instruction which misstates the issues and has a 
tendency to confuse the jury is erroneous. Long v. Hacker, 246 
Neb. 547, 520 N.W.2d 195 (1994). The district court did not err 
in refusing the Cobbs’ proposed instruction because it was not 
based upon the theories of the case presented by the pleadings 
and because it more than likely would have confused the jury in 
regard to the basis on which the Cobbs could recover damages. 


COUNTERCLAIM 

Sure Crop contends the district court erred when the court 
overtuled its motion for directed verdict on its counterclaim, 
because the only conclusion reasonable minds could draw from 
the testimony presented at trial is that Sure Crop and the Cobbs 
entered a contract to apply Treflan E.C. A trial court should 
direct a verdict as a matter of law only when the facts are con- 
ceded, undisputed, or such that reasonable minds can draw but 
one conclusion therefrom. Hoover v. Burlington Northern RR. 
Co., 251 Neb. 689, 559 N.W.2d 729 (1997); Reavis v. Slominski, 
250 Neb. 711, 551 N.W.2d 528 (1996). Such is not the case 
here. If Cobb’s testimony is believed, he and Dillman entered 
into an oral contract to supply and apply Eptam, not Treflan 
E.C. Thus, a jury could reasonably conclude that the contract 
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was not for Treflan E.C., contrary to what Sure Crop’s counter- 
claim requires to recover damages. We conclude, then, that the 
district court properly overruled Sure Crop’s motion for 
directed verdict on its counterclaim. 


CONCLUSION 

We affirm the district court’s judgment in all respects. The 
second cause of action in the Cobbs’ amended, operative peti- 
tion did not state a claim. Two of the Cobbs’ proposed jury 
instructions which the district court refused to give either were 
not supported by the evidence or likely would have misled the 
jury. The court’s jury instruction No. 2, which the district court 
did not modify as the Cobbs requested, did not prejudice the 
Cobbs. 

Sure Crop’s counterclaim was not proved as a matter of law, 
and thus the district court’s dismissal of Sure Crop’s motion for 
directed verdict was entirely proper. 

AFFIRMED. 


RICHARD L. GORDON, APPELLANT, V. COMMUNITY FIRST 
STATE BANK, FORMERLY THE ABBOTT BANK, ET AL., APPELLEES. 
587 N.W. 2d 343 


Filed December 4, 1998. Nos. S-97-618, S-97-1183. 


1. Judgments: Demurrer: Appeal and Error. An order sustaining a demurrer will be 
affirmed if any one of the grounds on which it was asserted is well taken. 

2. Demurrer: Pleadings. In considering a demurrer, a court must assume that the facts 

pled, as distinguished from legal conclusions, are true as alleged and must give the 

pleading the benefit of any reasonable inference from the facts alleged, but cannot 
assume the existence of facts not alleged, make factual findings to aid the pleading, 
or consider evidence which might be adduced at trial. 

—__:____. When a demurrer to a petition is sustained, a court must grant leave to 

amend the petition unless it is clear that no reasonable possibility exists that amend- 

ment will correct the defect. 

4. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 
review, it is the duty of an appellate court to determine whether it has jurisdiction 
over the matter before it. 

5. Jurisdiction: Final Orders: Appeal and Error. In the absence of a judgment or 
order finally disposing of a case, an appellate court is without jurisdiction to act and 
must dismiss the purported appeal. 
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6. Demurrer: Final Orders: Appeal and Error. The sustaining of a general demur- 
rer, not followed by a judgment of dismissal terminating the litigation, does not con- 
stitute a reviewable final order. 

7. Actions: Proof. The two elements necessary to establish an action for abuse of legal 
process are the existence of an ulterior purpose and an act in the use of the process 
not proper in the regular prosecution of the proceeding. 

8. Torts. Abuse of process and malicious prosecution arc separate and distinct torts. 

9, Actions: Proof. In a malicious prosecution case, the necessary elements for the plain- 
tiff to establish are (1) the commencement or prosecution of the proceeding against 
him; (2) its legal causation by the present defendant; (3) its bona fide termination in 
favor of the present plaintiff; (4) the absence of probable cause for such proceeding; 
(5) the presence of malice therein; (6) damage, conforming to legal standards result- 
ing to plaintiff. 

10. Actions: Torts: Words and Phrases. Abuse of process differs from malicious pros- 
ecution in that the gist of the tort is not commencing an action or causing process to 
issue without justification, but misusing, or misapplying process justified in itself for 
an end other than that which it was designed to accomplish. 

11. Actions, With respect to a cause of action for abuse of process, the judicial process 
must in some manner be involved. An administrative proceeding cannot form the 
basis of an action for abuse of process. 

12. Res Judicata: Judgments. The doctrine of res judicata bars relitigation of a matter 
that has been directly addressed or necessarily included in a former adjudication if (1) 
the former judgment was rendered by a court of competent jurisdiction, (2) the for- 
mer judgment was a final judgment, (3) the former judgment was on the merits, and 
(4) the same parties or their privies were involved in both actions. 

13. Judgments: Appeal and Error. Where the record demonstrates that the decision of 
the trial court is correct, although such correctness is based on a different ground 
from that assigned by the trial court, the appellate court will affirm. 

14. Constitutional Law: Jurisdictlon: States. Although the states have concurrent 
jurisdiction to entertain actions pursuant to 42 U.S.C. 8 1983 (1994), as a result of the 
Supremacy Clause found in U.S. Const. art. VI, federal law is controlling and pre- 
empts any conflicting state law in determining these claims. 

15. Constitutional Law: Actions. In order to state a cause of action under 42 U.S.C. 
§ 1983 (1994), a plaintiff must allege facts establishing conduct by a person acting 
under color of state law which deprived the plaintiff of rights, privileges, or immuni- 
ties secured by the Constitution or laws of the United States. 

16. Constitutional Law. An injury to reputation by itself is not a liberty or property 
interest protected under the 14th Amendment. 


Appeal from the District Court for Douglas County: JouNn D. 
HARTIGAN, JR., Judge. Judgment in No. S-97-618 affirmed in 
part, and in part dismissed. Judgment in No. S-97-1183 
affirmed. 


D.C. Bradford, of Bradford, Coenen & Welsh, for appellant. 
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Coffey, of Stave & Coffey, for appellee Community First State 
Bank. 


Joseph K. Meusey, Joseph E. Jones, and Michael J. Mooney, 
Jr., of Fraser, Stryker, Vaughn, Meusey, Olson, Boyer & Bloch, 
PC., for appellees Chapin, Raum, Keslar, and Willnerd. 


Don Stenberg, Attorney General, and Fredrick F. Neid for 
appellees Hansen, Glen, and Plummer. 


WRIGHT, CONNOLLY, GERRARD, STEPHAN, and MCCORMACK, 
JJ. 


STEPHAN, J. 

In this consolidated action, Richard L. Gordon seeks dam- 
ages from Community First State Bank, formerly The Abbott 
Bank (Bank), and several of its officers, as well as the director 
and two other employees of the Nebraska Department of 
Banking and Finance (Department). Gordon asserts alternative 
theories of recovery, including abuse of process and denial of 
civil rights in violation of 42 U.S.C. § 1983 (1994). The district 
court for Douglas County sustained demurrers and entered an 
order of dismissal in each action, from which Gordon appeals. 
We conclude that we lack jurisdiction over Gordon’s appeal in 
case No. S-97-618 with respect to the individual appellees 
because there is no final, appealable order as to them. We affirm 
the judgment in that case with respect to the Bank, and we 
affirm the judgment in case No. S-97-1183 in its entirety. 


I. SCOPE OF REVIEW 

An order sustaining a demurrer will be affirmed if any one of 
the grounds on which it was asserted is well taken. Parker v. 
Lancaster Cty. Sch. Dist. No. 001, 254 Neb. 754, 579 N.W.2d 
526 (1998); Lawry v. County of Sarpy, 254 Neb. 193, 575 
N.W.2d 605 (1998). 

In considering a demurrer, a court must assume that the facts 
pled, as distinguished from legal conclusions, are true as 
alleged and must give the pleading the benefit of any reasonable 
inference from the facts alleged, but cannot assume the exis- 
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tence of facts not alleged, make factual findings to aid the 
pleading, or consider evidence which might be adduced at trial. 
Id. 

When a demurrer to a petition is sustained, a court must grant 
leave to amend the petition unless it is clear that no reasonable 
possibility exists that amendment will correct the defect. Vanice 
v. Oehm, 255 Neb. 166, 582 N.W.2d 615 (1998); State ex rel. 
Wood v. Fisher Foods, 254 Neb. 982, 581 N.W.2d 409 (1998). 


II. FACTUAL ALLEGATIONS 

The operative petitions in both of these actions contain simi- 
lar factual allegations, which we summarize here, recalling that 
we must assume the truth of such allegations under the afore- 
mentioned standard of review. The Bank is chartered by the 
State of Nebraska and maintains its principal place of business 
in Alliance, Nebraska. Approximately 99 percent of the Bank’s 
outstanding common stock was owned by Abbott Bank Group, 
Inc. (ABGI), a bank holding company incorporated in 
Delaware. In June 1982, James E. Abbott became the majority 
shareholder of ABGI. 

Prior to a reorganization which occurred between 1987 and 
1989, Abbott’s banking interests included 10 independent 
banks, each of which was owned by a separate holding com- 
pany. In 1987, Abbott became chairman of each bank’s board of 
directors. At that time, Gordon was a shareholder, director, and 
officer of an Omaha law firm which had represented the bank- 
ing interests of Abbott and his family since 1978. Abbott desig- 
nated Gordon as general counsel to the Abbott banks and their 
respective holding companies and gave Gordon broad authority 
to review all legal matters involving these entities. As general 
counsel, Gordon had an attorney-client relationship with the 
Bank which was founded on an oral contract. 

Between 1987 and 1989, the 10 separate banks were reorga- 
nized into a single bank owned by ABGI, The Abbott Bank, 
resulting in the loss of each bank’s local name, autonomy, and 
board of directors. In addition, the reorganization resulted in 
significant reductions in bank personnel. Gordon alleges that 
this reorganization created “extremely hard feelings” directed 
toward those perceived to be responsible for the changes, par- 
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ticularly Gordon and his law firm. As a part of the reorganiza- 
tion, the Bank instituted a credit card program, which met with 
resistance from the Bank’s management. Also, various actions 
of the Bank taken to reform policies and collect delinquent 
accounts furthered animosity toward Abbott and his advisors. 

In 1990, Gordon advised Abbott that unless issues regarding 
management and leadership were addressed, it was likely that 
the Bank’s various professional fees would increase signifi- 
cantly. Rather than replace management, Abbott decided to pur- 
sue a Sale or merger of the Bank into a larger organization in 
order to resolve the management issues and realize the value of 
the investment in the credit card operation. Abbott informed 
Gordon of this decision in confidence. 

In 1993, Abbott retained an investment banking firm to assist 
in the sale of the Bank. He intentionally did not disclose this 
fact to some persons on the management team. In July, the deci- 
sion to sell the Bank was disclosed to Richard J. Chapin, the 
chief financial officer of the Bank, who later became its presi- 
dent. Gordon alleges that Chapin pretended to support the deci- 
sion while secretly planning to remove Abbott from controlling 
the Bank’s policies and operations. Gordon alleges that Bank 
officers Darrell Raum, Pat Keslar, and Tom Willnerd conspired 
with Chapin (collectively referred to as “the individual offi- 
cers”) to remove Abbott from control of the Bank and place 
themselves in control. Gordon alleges that the individual offi- 
cers determined that in order to carry out their plan, they had to 
first remove Gordon from his position as general counsel. 

Gordon contends that in order to attract regulatory disap- 
proval sufficient to cause Abbott’s removal and block Abbott’s 
plan to sell the Bank or control the terms of any sale, the indi- 
vidual officers (1) attacked the viability of the credit card oper- 
ation, (2) attacked the ability of Abbott to set Bank policy and 
to counsel with Gordon, (3) attacked Gordon as having too 
much control over the affairs of the Bank, (4) attacked the 
financial condition of the Bank, (5) attempted to place the Bank 
in various conditions of default with its primary lender and reg- 
ulators, (6) alleged that the Bank illegally paid Abbott’s per- 
sonal legal and accounting fees, (7) failed to timely produce a 
business plan for the Bank, (8) attacked the legal fees of 
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Gordon’s law firm, (9) attacked the fees of the Bank’s account- 
ing firm, (10) attacked the fees of the Bank’s advertising com- 
pany, and (11) threatened to quit their respective services to the 
Bank unless regulators supported them in their efforts to “ ‘get 
rid of’” Abbott and Gordon. 

Gordon alleges that in late 1993 and early 1994, the individ- 
ual officers further conspired to take control of the Bank by 
forming a “joint plan or agreement with the intent of controlling 
the Bank so that any potential buyer would have to deal with 
them and thereby preserve their influence and jobs.” He alleges 
that in December 1993, Chapin hired an attorney to represent 
the Bank without the knowledge or approval of the board of 
directors. Gordon alleges that the individual officers then began 
a series of discussions with state and federal banking regulators 
in which they made the following misrepresentations: (1) that 
the Bank had unlawfully permitted Gordon to act as an unli- 
censed Bank officer, (2) that the Bank was in a very perilous 
financial condition, and (3) that the Bank “ ‘was in imminent 
danger of failure.’ ” 

Gordon alleges that on January 27, 1994, Chapin met 
secretly with Lucinda Glen and Kent Plummer of the 
Department, and that during this meeting Chapin told Glen and 
Plummer that the Bank was failing, although he had made no 
such statement to the Bank’s primary lender and subsequently 
voted to approve the Bank’s budget. According to Gordon, at 
some point between February 28 and March 10, Glen, Plummer, 
and James Hansen, director of the Department (hereinafter col- 
lectively referred to as “the state regulators”), and the individ- 
ual officers agreed to work together in order to wrest control of 
the Bank from Abbott, remove Gordon from involvement with 
the Bank, restrict the sale of the Bank, and guarantee the con- 
tinued employment of the individual officers. Gordon further 
alleges that at the time this agreement was made, the individual 
officers and the state regulators knew that the allegations made 
by the individual officers were false and that all acts taking 
place after March 9 were done to further the agreement. 

Gordon contends that as a result of the individual officers’ 
discussions with the state regulators, the Federal Deposit 
Insurance Corporation (FDIC) began an investigation which led 
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the Department to issue an emergency order pursuant to Neb. 
Rev. Stat. §§ 8-1,134 to 8-1,139 (Reissue 1991). The emergency 
order, issued March 10, 1994, provided that the Bank could not 
terminate any officer or force, require, or coerce any officer to 
resign without written approval from the Department and the 
FDIC. On March 11, the Department served a second emer- 
gency order on all officers and employees of the Bank, finding 
that Gordon was acting as an unlicensed executive officer, in 
violation of Neb. Rev. Stat. § 8-139 (Reissue 1991), and order- 
ing the Bank to cease and desist from the practice of allowing 
Gordon to act in this manner. Gordon asserts that this action 
was meant to intimidate officers and employees of the Bank. 
Gordon further alleges that after the orders were issued, the 
individual officers began to pressure and intimidate other mem- 
bers of the Bank’s executive committee. 

Gordon requested a hearing regarding the emergency orders 
on March 18, 1994. He alleges that the Department sent a copy 
of the second order to the Omaha World-Herald newspaper. 
Gordon alleges that the emergency orders allowed the individ- 
ual officers to have full control of the Bank without the “input 
or interference” of Abbott and to terminate the Bank’s relation- 
ship with Gordon and his law firm. Gordon also asserts that the 
individual officers established a procedure that effectively pre- 
vented any Bank employee from having any contact with 
Gordon or his firm. 

Gordon alleges that the state regulators took steps to prevent 
the discovery of facts that did not support the emergency orders. 
According to Gordon, no inquiries were made of Abbott, 
Gordon, Gordon’s law firm, the Bank’s accounting firm, or the 
Bank’s board of directors. Gordon also states that the state reg- 
ulators “took great pains” to prevent the company assisting with 
the possible sale of the Bank from presenting information that 
would conflict with the state regulators’ position. Gordon fur- 
ther alleges that the Bank supported the actions of the state reg- 
ulators and the individual officers and that these actions 
exposed Gordon to possible felony charges. 

When Gordon appealed the second emergency order, 
Hansen, the director of the Department, appointed the 
Honorable John T. Grant, a retired member of this court, to act 
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as the hearing officer. Gordon alleges that although the Bank 
and the state regulators knew or should have known that any 
further prosecution was “reckless,” they presented evidence to 
Justice Grant in an effort to keep the emergency order in effect. 
The Bank also filed pleadings admitting to the allegations that 
supported the emergency orders. This, according to Gordon, 
exposed him, the Bank, the Bank’s board of directors, and 
Abbott to criminal prosecution. Gordon alleges that the 
Department continued to prosecute its actions against Gordon 
when it knew that no emergency existed. Justice Grant con- 
cluded that the Department failed to carry its burden of proof 
and recommended that the emergency orders be set aside. 

In November 1994, The Abbott Bank entered into a merger 
agreement with Community First State Bank, which, Gordon 
alleges, proves that the efforts of the individual officers to pre- 
vent the sale were not successful and that the Bank was never in 
an emergency condition. However, in December, Hansen 
rejected Justice Grant’s findings and drafted an order affirming: 
the original cease-and-desist order. Gordon appealed this order 
to the district court for Lancaster County, which dismissed 
Gordon’s appeal as moot without reaching a decision on the 
merits. In May 1995, Community First State Bank acquired The 
Abbott Bank for approximately $34 million and sold the Bank’s 
credit card receivables for approximately $10 million. 


III, PROCEDURAL HISTORY 


1. CASE No. S-97-618 

In this action against the Bank and the individual officers, 
Gordon alleged that these parties “caused the issuance of pro- 
cess and abusively pursued its application to prevent Abbott 
from having the representation of his choice” with respect to the 
sale of the Bank. Gordon stated that the alleged abuse of pro- 
cess caused him to lose income, reputation, and the opportunity 
to practice law, for which he sought special damages in the 
amount of $10 million and general damages in an unspecified 
amount. Gordon also asserted alternative theories of recovery, 
against the individual officers only, including intentional inter- 
ference with a business relationship and violation of § 1983. 


GORDON v. COMMUNITY FIRST STATE BANK 645 
Cite as 255 Neb. 637 


The Bank and the individual officers filed demurrers, assert- 
ing that Gordon had not alleged facts sufficient to constitute a 
cause of action. In a memorandum and order entered May 13, 
1997, the district court sustained the Bank’s demurrer and dis- 
missed the action against it based on a determination that 
Gordon could not establish an abuse of process claim, because 
he did not allege “a misuse of judicial process issued through a 
court of law.” The court also sustained the individual officers’ 
demurrer but granted Gordon leave to amend with respect to his 
alternative theories of recovery. Gordon filed a timely notice of 
appeal from this order. 


2. CASE No. S-97-1183 

In this action, Gordon asserted claims against the individual 
officers and the state regulators. Although the Bank is listed as 
a defendant in the caption of Gordon’s operative petition, no 
claim against the Bank is asserted. Based upon essentially the 
same facts as those alleged in case No. S-97-618, Gordon 
asserts claims against the individual officers and the state regu- 
lators based upon theories of abuse of process and violation of 
§ 1983. The individual officers and the state regulators filed 
separate demurrers, which were sustained by the district court 
in an order entered on October 14, 1997. The court reasoned 
that the action constituted an impermissible collateral attack on 
the administrative order of the Department and the final judg- 
ment of the district court for Lancaster County dismissing the 
appeal from that order. Thus, the district court dismissed the 
action with prejudice and did not grant leave to amend. Gordon 
perfected a timely appeal, which was consolidated with case 
No. S-97-618 for oral argument and disposition. Pursuant to our 
authority to regulate the caseloads of the Nebraska Court of 
Appeals and this court, we removed the consolidated appeal to 
our docket on our own motion. 


IV. ASSIGNMENTS OF ERROR 
Restated, Gordon assigns that the district court erred in (1) 
concluding that Gordon failed to state a claim for the tort of 
abuse of process and (2) concluding that his § 1983 action was 
barred by issue preclusion or as an impermissible collateral 
attack on an administrative judgment. 
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V. ANALYSIS 
1. CASE No. S-97-618 


(a) Claims Against Individual Officers 

Before reaching the legal issues presented for review, it is the 
duty of an appellate court to determine whether it has jurisdic- 
tion over the matter before it. Fitzke v. City of Hastings, ante p. 
46, 582 N.W.2d 301 (1998); Bonge v. County of Madison, 253 
Neb. 903, 573 N.W.2d 448 (1998). In the absence of a judgment 
or order finally disposing of a case, an appellate court is with- 
out jurisdiction to act and must dismiss the purported appeal. 
Future Motels, Inc. v. Custer Cty. Bd. of Equal., 252 Neb. 565, 
563 N.W.2d 785 (1997); State ex rel. Keener v. Graff, 251 Neb. 
571, 558 N.W.2d 538 (1997). 

The district court sustained the individual officers’ separate 
demurrer but granted Gordon leave to amend with respect to 
two of his three alternative theories of recovery. Our review of 
the record discloses no order of dismissal as to the individual 
officers, and this was confirmed by the parties in their joint 
response to an order to show cause which we issued following 
oral argument. The sustaining of a general demurrer, not fol- 
lowed by a judgment of dismissal terminating the litigation, 
does not constitute a reviewable final order. Fox v. Metromail of 
Delaware, 249 Neb. 610, $44 N.W.2d 833 (1996); Barks v. 
Cosgriff Co., 247 Neb. 660, 529 N.W.2d 749 (1995). On the 
record before us, there is no order of dismissal terminating this 
litigation as to the individual officers, Chapin, Raum, Keslar, 
and Willnerd, and we therefore must dismiss the appeal as to 
those parties for lack of appellate jurisdiction. 


(b) Claim Against Bank 

As noted above, Gordon’s claim against the Bank is based 
solely upon an alleged abuse of process. Our jurisprudence with 
respect to this cause of action is not extensive, and our most 
recent cases discussing it were decided more than 60 years ago. 
See, Vybiral v. Schildhauer, 130 Neb. 433, 265 N.W. 241 
(1936); Martin v. Sanford, 129 Neb. 212, 261 N.W. 136 (1935). 
In Martin, we stated that the two elements necessary to estab- 
lish an action for “ ‘malicious abuse of legal process’ ” are the 
existence of an ulterior purpose and an act in the use of the pro- 
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cess not proper in the regular prosecution of the proceeding. 
129 Neb. at 222, 261 N.W. at 141. Quoting 1 Thomas M. 
Cooley, Torts § 131 (4th ed. 1932), we stated that “ ‘[rJegular 
and legitimate use of process, though with a bad intention, is 
not a malicious abuse of process.’” Martin, 129 Neb. at 222, 
261 N.W. at 141. We reiterated these statements in Vybiral and 
further noted: “ ‘ “Abuse of process” . . . means the perversion 
of it,—i.e., accomplishing some illegal object or purpose for 
which such process was not legally intended.” Vybiral, 130 
Neb. at 437, 265 N.W. at 244, quoting Dixon v. Smith-Wallace 
Shoe Co., 283 Ill. 234, 119 N.E. 265 (1918). We stated that “[t]o 
make out a cause of action for abuse of process, the plaintiff 
must prove irregular steps taken under cover of the process after 
its issuance, and damage resulting therefrom.” Vybiral, 130 
Neb. at 437, 265 N.W. at 244, citing Italian Star Line v. United 
States Shipping Board E. F. Corp., 53 F.2d 359 (2d Cir. 1931). 

Although the phrase “malicious abuse of process” appears in 
both Vybiral and Martin, we note that abuse of process is not 
synonymous with malicious prosecution; they are separate and 
distinct torts. 

“*“Tn a malicious prosecution case, the necessary ele- 
ments for the plaintiff to establish are: (1) The com- 
mencement or prosecution of the proceeding against him; 
(2) its legal causation by the present defendant; (3) its 
bona fide termination in favor of the present plaintiff; (4) 
the absence of probable cause for such proceeding; (5) the 
presence of malice therein; (6) damage, conforming to 
legal standards resulting to plaintiff.”. ..’” 

Johnson y. First Nat. Bank & Trust Co., 207 Neb. 521, 526, 300 
N.W.2d 10, 14 (1980), quoting Schmidt v. Richman Gordman, 
Inc., 191 Neb. 345, 215 N.W.2d 105 (1974). Thus, “[a]buse of 
process differs from malicious prosecution in that the gist of the 
tort is not commencing an action or causing process to issue 
without justification, but misusing, or misapplying process jus- 
tified in itself for an end other than that which it was designed 
to accomplish.” W. Page Keeton et al., Prosser and Keeton on 
the Law of Torts § 121 at 897 (Sth ed. 1984). Historically, the 
tort of abuse of process “ ‘evolved as a “catch-all” category to 
cover improper uses of the judicial machinery that did not fit 
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within the earlier established, but narrowly circumscribed, 
action of malicious prosecution. . . .’”” Younger v. Solomon, 38 
Cal. App. 3d 289, 296, 113 Cal. Rptr. 113, 118 (1974), citing 
Italian Star Line, supra. See, also, Vybiral, supra (citing Italian 
Star Line, supra). 

Gordon’s allegations focus on the two “Emergency Orders” 
issued by the Department on March 10 and 11, 1994, copies of 
which are appended to his operative petition. A demurrer 
reaches an exhibit filed with the petition and made a part 
thereof, so that a court can consider such exhibit in determining 
whether the petition states a cause of action. Leader Nat. Ins. v. 
American Hardware Ins., 249 Neb. 783, 545 N.W.2d 451 
(1996). The district court held that an abuse of process claim 
could not be predicated upon these administrative orders 
because “[t]o establish an abuse of process claim, Plaintiff must 
allege a misuse of judicial process issued through a court of 
law.” Our review of this determination requires us to define, for 
the first time, the meaning of the phrase “legal process” in the 
context of an action for abuse of process. 

In Vybiral v. Schildhauer, 130 Neb. 433, 265 N.W. 241 
(1936), we cited and quoted Illinois cases defining the essential 
elements of abuse of process. Subsequent Illinois decisions on 
this subject define “process” as “any means used by the court to 
acquire or to exercise its jurisdiction over a person or over spe- 
cific property.” Holiday Magic, Inc. v. Scott, 4 Ill. App. 3d 962, 
968, 282 N.E.2d 452, 456 (1972). “Process is issued by the 
court, under its official seal and must be distinguished from 
pleadings, which are created and filed by the litigants.” Doyle v. 
Shlensky, 120 Il. App. 3d 807, 816, 458 N.E.2d 1120, 1128, 76 
Ill. Dec. 466 (1983). See, also, Community National Bank v. 
McCrery, 156 Ill. App. 3d 580, 509 N.E.2d 122, 108 Ill. Dec. 
696 (1987) (stating that process is issued by court). Some juris- 
dictions define “process” more broadly to encompass the entire 
range of procedures incident to the litigation process, including 
various discovery documents, entry of defaults, and the utiliza- 
tion of various motions filed with a court. See, e.g., Hopper v. 
Drysdale, 524 F. Supp. 1039 (D. Mont. 1981); Nienstedt v. 
Wetzel, 133 Ariz. 348, 651 P.2d 876 (Ariz. App. 1982); Foothill 
Ind. Bank v. Mikkelson, 623 P.2d 748 (Wyo. 1981); Twyford v. 
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Twyford, 63 Cal. App. 3d 916, 134 Cal. Rptr. 145 (1976); 
Younger, supra. However, it is generally accepted that with 
respect to a cause of action for abuse of process, “the judicial 
process must in some manner be involved.” W. Page Keeton et 
al., Prosser and Keeton on the Law of Torts § 121 at 898 (Sth 
ed. 1984). 

Gordon argues that we should expand the generally accepted 
definition of “legal process” to include process issued by an 
administrative agency acting in a judicial or quasi-judicial 
capacity. Our research discloses one case supporting this propo- 
sition. In Hillside Associates v. Stravato, 642 A.2d 664, 669 
(R.I. 1994), the Supreme Court of Rhode Island held that a 
“misuse of an administrative proceeding may give rise to claims 
for malicious prosecution and/or abuse of process.” The court 
limited its holding to “quasi-judicial contested administrative 
determinations or proceedings that establish the legal nghts, 
duties, or privileges of a party” following notice and an eviden- 
tiary hearing resulting in a recorded decision. Jd. Although rec- 
ognizing the distinction between the torts of malicious prosecu- 
tion and abuse of process, the court based its holding upon its 
“opinion that when a party invokes an administrative proceeding 
with malicious intent and without probable cause, that party 
should be subject to the same sanctions [t]hat would obtain if 
the action were brought in the judicial branch.” Jd. at 668-69. 
The Rhode Island court further stated that “numerous jurisdic- 
tions have recognized that misuse of certain administrative pro- 
ceedings may give rise to claims for malicious prosecution and 
abuse of process,” id. at 668, but most of the cases cited for this 
proposition involved only malicious prosecution claims and 
none reached the specific issue of whether an abuse of process 
claim could be based upon process issued by an administrative 
agency. 

With the exception of Hillside Associates, the cases address- 
ing this issue have held that process issued in an administrative 
proceeding cannot form the basis of an action for abuse of pro- 
cess. The most recent is Kirchner v. Greene, 294 Ill. App. 3d 
672, 691 N.E.2d 107, 229 Ill. Dec. 171 (1998), in which the 
plaintiff asserted a claim for abuse of process based upon alle- 
gations that a newspaper article falsely accusing him of child 
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abuse resulted in the initiation of investigative proceedings by 
the Illinois Department of Children and Family Services. After 
reviewing the same elements of an action for abuse of process 
which we identified in Vybiral v. Schildhauer, 130 Neb. 433, 
265 N.W. 241 (1936), and Martin v. Sanford, 129 Neb. 212, 261 
N.W. 136 (1935), the court wrote: 

Kirchner’s claim fails for the simple reason that no 
court process was involved and, thus, it is axiomatic that 
there can be no abuse of process. Kirchner recognizes this 
fact in urging us to expand the tort of abuse of process to 
include proceedings undertaken by the [Illinois Depart- 
ment of Children and Family Services] because it is a 
quasi-judicial administrative body that is charged with the 
responsibility of adjudicating claims of child abuse. Such 
expansion is baseless in the law and would be contrary to 
the narrow strictures to which courts have confined this 
tort. 

Kirchner, 294 Il. App. 3d at 684, 691 N.E.2d at 117, 229 Ill. 
Dec. at 181. 

Similarly, in Stolz v. Wong Communications Ltd., 25 Cal. 
App. 4th 1811, 31 Cal. Rptr. 2d 229 (1994), the court held that 
an allegation of misuse of the Federal Communications Com- 
mission broadcast licensing process failed to state a cause of 
action for abuse of process because no actionable abuse of judi- 
cial process was alleged. The court specifically rejected an invi- 
tation to extend the tort of abuse of process to administrative 
proceedings, noting that such action “would not serve the pur- 
pose of the tort, which is to preserve the integrity of the court.” 
(Emphasis in original.) Jd. at 1823, 31 Cal. Rptr. 2d at 236. 

In Crosspoint Associates, Inc. v. Papas, No. 941749, 1994 
WL 878943 (Mass. Super. Nov. 7, 1994), the Massachusetts 
Superior Court cited to Hillside Associates and other authorities 
to hold that a nonmeritorious letter of complaint filed with the 
Army Corps of Engineers asserting violations of various envi- 
ronmental laws in an attempt to block a construction project 
could form the basis of a claim for malicious prosecution. 
However, the court rejected a contention that the complaint also 
stated a claim for abuse of process, finding that Massachusetts 
law “narrowly construed the parameters of an abuse of process 
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action” as applicable only to process issued by a court. 1994 
WL 878943 at *3. Other cases reaching similar results include 
Sea-Pac Co. v. United Food Workers, 103 Wash. 2d 800, 699 
P.2d 217 (1985) (holding that unfair labor practice charges 
could not form basis of action for abuse of process because no 
process was issued by Washington courts and that whether 
union misused process of National Labor Relations Board was 
for board to decide); Char v. Matson Terminals Inc., 817 F. 
Supp. 850 (D. Haw. 1992); and McCarthy v. KFC Corp., 607 F. 
Supp. 343 (D.C. Ky. 1985) (holding that employer’s allegedly 
nonmeritorious resistance of appeal of unemployment compen- 
sation awards did not state claim for abuse of process because 
no judicial process involved). 

We agree with the majority view that an action for abuse of 
process is historically based upon the need to protect the 
integrity of judicial process and should be narrowly construed 
to achieve that purpose. Accordingly, the district court did not 
err in sustaining the Bank’s demurrer without leave to amend 
and in dismissing the action as to the Bank, based upon its find- 
ing that Gordon’s allegations of abuse of administrative process 
failed to state a cause of action. In so holding, we do not decide 
whether or under what circumstances administrative proceed- 
ings could form the basis of an action for malicious prosecu- 
tion, as those issues are not before us in this case. 


2. CASE No. S-97-1183 

In this action against the individual officers and the state reg- 
ulators, Gordon asserts two alternative theories of recovery: (1) 
abuse of process, based upon essentially the same factual alle- 
gations as those made in case No. S-97-618, and (2) depriva- 
tion of his constitutional rights, in violation of § 1983. The dis- 
trict court sustained the individual officers’ and the state 
regulators’ demurrers and dismissed the action with prejudice, 
finding that the order of dismissal entered by the district court 
for Lancaster County terminating the administrative proceed- 
ings was conclusive as to the claims asserted by Gordon in this 
action and could not be collaterally attacked. That order, how- 
ever, is not part of the record. In his operative petition, Gordon 
alleges that the district court for Lancaster County “ultimately 
found the issue [raised in Gordon’s appeal from the order of the 
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Nebraska Department of Banking and Finance] ‘moot’ as a 
result of the sale of the Bank, and dismissed Plaintiff’s appeal 
without reaching a decision on the merits.” 

The doctrine of res judicata bars relitigation of a matter that 
has been directly addressed or necessarily included in a former 
adjudication if (1) the former judgment was rendered by a court 
of competent jurisdiction, (2) the former judgment was a final 
judgment, (3) the former judgment was on the merits, and (4) 
the same parties or their privies were involved in both actions. 
State on behalf of Hopkins v. Batt, 253 Neb. 852, 573 N.W.2d 
425 (1998); Acosta v. Seedorf Masonry, Inc., 253 Neb. 196, 569 
N.W.2d 248 (1997). The doctrine of res judicata is based on the 
principle that a final judgment on the merits by a court of com- 
petent jurisdiction is conclusive upon the parties in any later lit- 
igation involving the same cause of action. Acosta, supra; 
Robertson v. School Dist. No. 17, 252 Neb. 103, 560 N.W.2d 
469 (1997). 

The rationale of the district court is problematic, in that 
Gordon’s petition specifically alleges that the judgment of the 
district court for Lancaster County was not on the merits, but, 
rather, resulted from a determination of mootness. See 
McCartney v. Ford Motor Co., 657 F.2d 230 (8th Cir. 1981) 
(holding that judgment dismissing action as moot is not conclu- 
sive in subsequent proceeding). However, we need not resolve 
this question, because we determine that the dismissal of this 
action was justified for other reasons. A proper result will not 
be reversed merely because it was reached for the wrong rea- 
sons. Smith v. Papio-Missouri River NRD, 254 Neb. 405, 576 
N.W.2d 797 (1998); Klinginsmith v. Wichmann, 252 Neb. 889, 
567 N.W.2d 172 (1997). Where the record demonstrates that the 
decision of the trial court is correct, although such correctness 
is based on a different ground from that assigned by the trial 
court, the appellate court will affirm. Pettit v. Paxton, ante p. 
279, 583 N.W.2d 604 (1998); Boettcher v. Balka, 252 Neb. 547, 
567 N.W.2d 95 (1997). Our holding with respect to the abuse of 
process claim in case No. S-97-618 is dispositive of the similar 
claim asserted in this action. Gordon does not allege abuse of . 
process issued by a court, and his petition therefore fails to state 


GORDON v. COMMUNITY FIRST STATE BANK 653 
Cite as 255 Neb. 637 


facts sufficient to constitute a cause of action under this theory 
of recovery. 

Although the states have concurrent jurisdiction to entertain 
§ 1983 actions, as a result of the Supremacy Clause found in 
U.S. Const. art. VI, federal law is controlling and preempts any 
conflicting state law in determining these claims. Felder v. 
Casey, 487 U.S. 131, 108 S. Ct. 2302, 101 L. Ed. 2d 123 
(1988); Whitehead Oil Co. v. City of Lincoln, 245 Neb. 680, 515 
N.W.2d 401 (1994). In order to state a cause of action under 
§ 1983, a plaintiff must allege facts establishing conduct by a 
person acting under color of state law which deprived the plain- 
tiff of rights, privileges, or immunities secured by the 
Constitution or laws of the United States. Parratt v, Taylor, 451 
U.S. 527, 101 S. Ct. 1908, 68 L. Ed. 2d 420 (1981), overruled 
on other grounds, Daniels v. Williams, 474 U.S. 327, 106 S. Ct. 
662, 88 L. Ed. 2d 662 (1986); Gomez v. Toledo, 446 U.S. 635, 
100 S. Ct. 1920, 64 L. Ed. 2d 572 (1980). Gordon alleges that 
the individual officers and the state regulators conspired to deny 
him procedural due process and violated his “constitutional 
right to practice in his chosen profession and liberty interest in 
his reputation and prospects for further employment.” Gordon 
further alleges that the individual officers and regulators acted 
“with the intent to restrain Plaintiff’s First Amendment rights to 
free speech (i.e., on banking issues) and free association 
(i.e., representation of banking interests)” in “retaliation for 
prior exercise of Plaintiff’s First Amendment rights and to deter 
future exercise of said rights.” However, the only factual allega- 
tions pertaining to conduct directed at Gordon by the individual 
officers and the state regulators are (1) the issuance of an emer- 
gency order by the Department requiring Gordon to cease and 
desist from “managing, controlling, directing, or otherwise 
interfering with any aspect of the ongoing business” of the the 
Bank and (2) the subsequent termination of the attorney-client 
relationship between the Bank and Gordon’s law firm, as a 
result of which Gordon alleges to have “lost his position” with 
the firm. Gordon characterizes his claim as one alleging that 
“individuals working for the State of Nebraska and the United 
States Government conspired with private individuals to destroy 
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the reputation, professional standing, earning ability, and 
employment of Richard Gordon.” Reply brief for appellant at 8. 

We are aware of no authority recognizing a constitutionally 
protected right of a lawyer to represent a particular client or 
work for a particular law firm. Such relationships among private 
parties and entities are usually terminable at will or governed 
by contract. They do not constitute intimate human relation- 
ships or groups formed for the purpose of exercising First 
Amendment rights which are subject to a constitutionally pro- 
tected freedom of association. See Roberts v. United States 
Jaycees, 468 U.S. 609, 104 S. Ct. 3244, 82 L. Ed. 2d 462 
(1984). Gordon does not allege any form of public employment 
which would implicate his freedom of speech under the First 
Amendment. See, e.g., Vinci v. Nebraska Dept. of Corr. Servs., 
253 Neb. 423, 571 N.W.2d 53 (1997). 

An injury to reputation by itself is not a liberty or property 
interest protected under the 14th Amendment. Siegert v. Gilley, 
500 U.S. 226, 111 S. Ct. 1789, 114 L. Ed. 2d 277 (1991); Paul 
v. Davis, 424 U.S. 693, 96 S. Ct. 1155, 47 L. Ed. 2d 405 (1976); 
Lynch v. City of Boston, 989 F. Supp. 275 (D. Mass. 1997). 
Likewise, the loss of outside private employment does not come 
within the ambit of a constitutionally protected property inter- 
est. Id. In general, any damages for loss of employment oppor- 
tunities that flow from harm to reputation may be recoverable 
under state tort law, but not under § 1983. Siegert, supra. 

Construing the operative petition in a light most favorable to 
Gordon, we conclude it does not contain factual allegations suf- 
ficient to constitute a cause of action under § 1983, because it 
does not allege a deprivation of a right, privilege, or immunity 
guaranteed by the Constitution or laws of the United States. In 
addition, we conclude that this deficiency cannot be cured by 
amendment. Therefore, although for reasons different from 
those stated by the district court, we conclude that it did not err 
in sustaining the individual officers’ and the state regulators’ 
demurrers and dismissing this action. 


VI. CONCLUSION 
For the reasons stated in case No. S-97-618, we affirm the 
judgment of the district court with respect to appellee 
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Community First State Bank of Nebraska but dismiss the appeal 
as to appellees Chapin, Raum, Kesslar, and Willnerd because of 
the absence of a final, appealable order necessary to confer 
appellate jurisdiction. The judgment of the district court in case 
No. S-97-1183 is affirmed. 
JUDGMENT IN No. S-97-618 AFFIRMED 
IN PART, AND IN PART DISMISSED. 
JUDGMENT IN No. S-97-1183 AFFIRMED. 
WHITE, C.J., not participating. 


MARTIN F. REISER, PERSONAL REPRESENTATIVE OF THE 
ESTATE OF JAMES L. REISER, DECEASED, APPELLANT, 
v. DOUGLAS R. COBURN, APPELLEE. 

587 N.W. 2d 336 


Filed December 4, 1998. No. S-97-631. 


1. Motions for New Trial: Appeal and Error. A motion for new trial is addressed to 
the discretion of the trial court, whose decision will be upheld in the absence of an 
abuse of that discretion. 

2. Damages: Verdicts: Juries: Appeal and Error. Where the amount of damages 
allowed by a jury is clearly inadequate under the evidence, it is error for the trial court 
to refuse to set the verdict aside. 

3. Damages: Appeal and Error. The amount of damages to be awarded is a determi- 
nation solely for the fact finder, and its action in this respect will not be disturbed on 
appeal if it is supported by evidence and bears a reasonable relationship to the ele- 
ments of the damages proved. 

4. Wrongful Death: Words and Phrases. The phrase “next of kin” in Nebraska’s 
wrongful death statute means those persons nearest in degree of blood surviving the 
decedent, who ordinarily are those persons who take the personal estate of the 
deceased under the statutes of distribution. 

5. Wrongful Death: Damages. A plaintiff in a wrongful death case can recover dam- 

ages only for loss of the deceased’s society, comfort, and companionship which are 

shown by the evidence to have a pecuniary value. 

____: ___. In a wrongful death action, the law does not provide any positive, defi- 

nite mathematical formula or legal rule by which a jury shall fix an amount of pecu- 

niary loss; it must be determined upon a consideration of the circumstances of each 
case. 

7. Wrongful Death: Damages: Evidence. In a wrongful death action, there is no 
requirement that there be evidence of a dollar value of companionship, counseling, 
or advice. 
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8. Wrongful Death: Damages: Mental Distress. In a wrongful death action, no recov- 
ery is allowed for mental suffering or bereavement or as solace on account of the 
death. 

9. Verdicts. If a verdict shocks the conscience, it necessarily follows that the verdict 
was the result of passion, prejudice, mistake, or some other means not apparent in the 
record, 

10. Wrongful Death: Damages: Words and Phrases. In an action for wrongful death 
of a child, money value of parental loss is not limited to, always equated with, or nec- 
essarily dependent on deprivation of the child’s monetary contribution toward 
parental well-being. 

11. Wrongful Death: Damages. There is no exact fiscal formula for determination of 
damages recoverable for loss of society, comfort, and companionship, a loss which 
is not subject to some strict accounting method based on monetary contributions, past 
or prospective. Rather, the society, care, and attention of a deceased family member 
are services having financial value which may be both measured and compensated. 

12. Juries: Verdicts: Stipulations. A jury is not bound by a stipulation of the parties. 
However, when stipulated expenses are undisputed, that fact may be considered in 
determining whether or not the verdict was inadequate. 


Appeal from the District Court for Boyd County: WILLIAM B. 
CASSEL, Judge. Reversed and remanded for a new trial on the 
issue of damages. 


E. Terry Sibbernsen and Mandy L. Strigenz, of E. Terry 
Sibbernsen, P.C., for appellant. 


David D. Ernst and Jeffrey J. Huber, of Gaines, Mullen, 
Pansing & Hogan, for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormMack, and MILLER-LERMAN, JJ. 


STEPHAN, J. 

James L. Reiser died at the age of 18 as a result of injuries he 
sustained when the vehicle he was operating collided with a 
vehicle operated by Douglas R. Coburn at the intersection of 
two county roads in rural Boyd County, Nebraska. James 
Reiser’s father, Martin F. Reiser, as personal representative of 
his son’s estate, brought this action against Coburn, alleging 
that Coburn’s negligence caused the accident and the death of 
James Reiser. Following trial, a jury found that Coburn was 
50.1 percent negligent, that James Reiser was 49.9 percent neg- 
ligent, and that James Reiser’s estate sustained total damages in 
the amount of $17,000. The court reduced this award by the per- 
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centage of James Reiser’s negligence as determined by the jury, 
which resulted in a judgment of $8,517. In this appeal, Martin 
Reiser does not challenge the determination of comparative 
negligence but contends that the district court erred in not grant- 
ing his motion for a new trial on the issue of damages because 
the amount of the verdicts was clearly inadequate. We agree and 
therefore reverse, and remand for a new trial on the issue of 
damages only. 


FACTS 

On September 19, 1994, at approximately 6:30 p.m., James 
Reiser was driving a 1952 Chevrolet pickup north on a county 
road 5 miles west of Spencer, Nebraska. On the same date and at 
the same time, Coburn was driving a 1994 Ford pickup east on a 
county road also located about 5 miles west of Spencer, 
Nebraska. The two pickups collided at an unmarked intersection. 

After receiving medical attention at the accident scene, James 
Reiser was transported to Niobrara Valley Hospital in Lynch, 
Nebraska. Upon his arrival there, he was generally unresponsive, 
although he occasionally squeezed the hand of a nurse when 
asked to do so. Approximately 1'4 hours after his arrival at the 
hospital in Lynch, James Reiser was transported by helicopter to 
Marian Health Center in Sioux City, lowa. He was unconscious 
upon arrival. While hospitalized in Sioux City, James Reiser 
underwent surgery to remove a blood clot from his brain. 
However, he never regained consciousness, and on September 
21, 1994, he died from the injuries sustained in the accident. 

In his capacity as personal representative, Martin Reiser 
commenced this action against Coburn. In his first cause of 
action, he sought damages on behalf of James Reiser’s parents 
for loss of consortium, services, society, companionship, and 
counsel resulting from the death of their son. In his second 
cause of action, Martin Reiser claimed damages on behalf of the 
estate for pain and suffering experienced by James Reiser 
before his death, medical expenses, and funeral and burial 
expenses. Coburn filed an answer, denying that he was negligent 
and alleging that James Reiser was contributorily negligent. 

The case was tried to a jury on January 27 through 29, 1997. 
On a special verdict form, the jury awarded total damages of $0 
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on the first cause of action and $17,000 on the second cause of 
action, which the court then reduced to $8,517 in accordance 
with the jury’s finding of comparative negligence. Martin 
Reiser filed a motion for a new trial on various grounds, includ- 
ing the inadequacy of the verdict on each cause of action. The 
motion was overruled, and Martin Reiser then perfected this 
appeal, which we rernoved to our docket pursuant to our author- 
ity to regulate the caseloads of this court and the Nebraska 
Court of Appeals. 


ASSIGNMENTS OF ERROR 
Martin Reiser contends that the district court erred in not 
granting a new trial because of the inadequacy of damages 
awarded on both of his causes of action. 


STANDARD OF REVIEW 

A motion for new trial is addressed to the discretion of the 
trial court, whose decision will be upheld in the absence of an 
abuse of that discretion. Hartwig v. Oregon Trail Eye Clinic, 
254 Neb. 777, 580 N.W.2d 86 (1998); Barnett v. Peters, 254 
Neb. 74, 574 N.W.2d 487 (1998). 

Where the amount of damages allowed by a jury is clearly 
inadequate under the evidence, it is error for the trial court to 
refuse to set the verdict aside. Sanwick v. Jenson, 244 Neb. 607, 
508 N.W.2d 267 (1993). The amount of damages to be awarded 
is a determination solely for the fact finder, and its action in this 
respect will not be disturbed on appeal if it is supported by evi- 
dence and bears a reasonable relationship to the elements of the 
damages proved. World Radio Labs. v. Coopers & Lybrand, 251 
Neb. 261, 557 N.W.2d 1 (1996); Bristol v. Rasmussen, 249 Neb. 
854, 547 N.W.2d 120 (1996). 


ANALYSIS 

We begin by noting that although this case was tried before 
our decision in Wheeler v. Bagley, 254 Neb. 232, 575 N.W.2d 
616 (1998), the comparative negligence instruction given by the 
trial court was consistent with our holding in that case. No error 
is assigned with respect to the determination of comparative 
negligence, and thus the only issues we address in this appeal 
are whether the verdicts on both causes of action were inade- 
quate as a matter of law. 
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Neb. Rev. Stat. §§ 30-809 and 30-810 (Reissue 1995) author- 
ize a personal representative to bring a civil action on behalf of 
the surviving spouse or next of kin for damages they have sus- 
tained as a result of the decedent’s death caused by another per- 
son. In this context, “next of kin” means those persons nearest 
in degree of blood surviving the decedent, who ordinarily are 
“those persons who take the personal estate of the deceased 
under the statutes of distribution.” Mabe v. Gross, 167 Neb. 593, 
596, 94 N.W.2d 12, 15 (1959). Prior to 1973, we construed 
these statutes to provide that the only measure of damages 
which surviving parents could recover for the wrongful death of 
a child was the pecuniary loss which the parents sustained by 
reason of being deprived of the child’s services during his or her 
minority and the loss of contributions that might reasonably be 
expected to be made after reaching majority. See Dorsey v. Yost, 
151 Neb. 66, 36 N.W.2d 574 (1949). See, also, Crewdson v. 
Burlington Northern RR. Co., 234 Neb. 631, 452 N.W.2d 270 
(1990). 

In Selders v. Armentrout, 190 Neb. 275, 207 N.W.2d 686 
(1973), we held for the first time that surviving parents could 
also recover for the monetary value of the loss of society, com- 
fort, and companionship of their deceased child. A separate 
action on behalf of the decedent’s estate for conscious pain and 
suffering experienced before death, medical expenses, and 
funeral and burial expenses may be joined as a separate cause 
of action in an action for wrongful death. Brandon v. County of 
Richardson, 252 Neb. 839, 566 N.W.2d 776 (1997); Nelson v. 
Dolan, 230 Neb. 848, 434 N.W.2d 25 (1989); Rhein v. 
Caterpillar Tractor Co., 210 Neb. 321, 314 N.W.2d 19 (1982). 
In this case, the jury was instructed that it could consider dam- 
ages for the parents’ loss of society, comfort, and companion- 
ship under the first cause of action and damages for conscious 
pain and suffering prior to death, medical expenses, and burial 
and funeral expenses under the second cause of action. 


First CAUSE OF ACTION: ADEQUACY OF DAMAGES 
FOR Loss OF SOCIETY, COMFORT, AND COMPANIONSHIP 
A plaintiff in a wrongful death case can recover damages 
only for loss of the deceased’s society, comfort, and compan- 
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ionship which are shown by the evidence to have a pecuniary 
value. Garvin v. Coover, 202 Neb. 582, 276 N.W.2d 225 (1979). 
See Crewdson, supra. However, we have recognized that in this 
context, 
the word “pecuniary” is not to be construed in a strict 
sense, that it is difficult to determine its exact measure, 
and that the task of determining such must be left to the 
good judgment and ordinary common sense of the jurors. 
The law does not provide any positive, definite mathemat- 
ical formula or legal rule by which a jury shall fix the 
amount of pecuniary loss; it must be determined upon a 
consideration of the circumstances of each case. [Citations 
omitted.] There is no requirement that there be evidence of 
the dollar value of companionship, counseling, or advice. 
Maloney v. Kaminski, 220 Neb. 55, 69, 368 N.W.2d 447, 458 
(1985) (affirming verdict of approximately $59,000 to elderly 
widow for loss of her husband’s society and companionship). 
No recovery is allowed for mental suffering or bereavement or 
as solace on account of the death. Garvin v. Coover, supra. 

In Garvin, we affirmed a verdict of $0 in general damages in 
an action for the wrongful death of a 20-year-old unmarried 
woman. Her parents testified that she had been a bright and lov- 
ing child who had graduated from high school and was study- 
ing to become a nurse at the time of her death. /d. She attended 
church with them, and they took comfort in her attitude toward 
school, her interest in sewing and music, and her interest in 
sports. /d. In considering whether the verdict should be set aside 
on appeal, we framed the question as 

whether there was such a reasonable expectation of mon- 
etary contributions on Linda’s part and a monetary worth 
which can reasonably be assigned to the loss of her soci- 
ety, comfort, and companionship that we can say the ver- 
dict of ‘“‘none” was so inadequate as to be contrary to the 
evidence and therefore wrong as a matter of law. 
Id. at 586, 276 N.W.2d at 227. In answering that question, we 
noted that “[i]t is virtually impossible to ‘color match’ cases” to 
determine whether a verdict in a particular case was adequate. 
Id. After reviewing other cases involving actions for wrongful 
death of a child, we observed that “one common thread runs 
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throughout all of those cases, namely, that damages in any 
wrongful death case are incapable of computation and are 
largely a matter for the jury.” Jd. We referred to our decision in 
Selders v. Armentrout, 192 Neb. 291, 220 N.W.2d 222 (1974), 
in which we affirmed verdicts of $1,500 each for the deaths of 
three children, ages 15, 13, and 9, upon a finding that the evi- 
dence was “‘such that the jury could have concluded the pecu- 
niary loss to the parents, including the value of society and 
companionship, was relatively small.” /d. at 293, 220 N.W.2d at 
224, quoted in Garvin, supra. In Garvin, 202 Neb. at 587, 276 
N.W.2d at 228, we noted that the case was fairly tried and sub- 
mitted to the jury under proper instructions, and concluded that 
we were “not inclined to disturb its verdict.” 

Two cases decided by this court since Garvin provide further 
guidance in evaluating the adequacy or excessiveness of a ver- 
dict awarded as the result of the wrongful death of unmarried 
young adults. In Crewdson v. Burlington Northern RR. Co., 234 
Neb. 631, 452 N.W.2d 270 (1990), we considered a challenge to 
a verdict in the amount of $510,000 awarded to parents for the 
loss of their 21-year-old son, who was killed by a train. We 
noted that a jury verdict may be set aside when it is so clearly 
wrong and unreasonable as to indicate passion, prejudice, or 
mistake. Additionally, we stated that passion or prejudice is 
shown when the verdict “shocks the conscience.” Id. at 643, 452 
N.W.2d at 280. Thus, “‘[i]f a verdict shocks the conscience, it 
necessarily follows that the verdict was the result of passion, 
prejudice, mistake, or some other means not apparent in the 
record.” Id. In Crewdson, the evidence established that prior to 
his death, the deceased lived with his parents and did not con- 
tribute to his living expenses. He worked part time and did 
chores around the house, including taking care of the dogs, 
shoveling snow, mowing, and taking out the garbage. He was 
engaged to be married. Based upon this evidence, we found that 
the verdict of $510,000 for the parents’ loss of their son’s soci- 
ety, comfort, and companionship shocked the conscience and 
was clearly excessive, necessitating a new trial on the issue of 
damages. 

The second case, Williams v. Monarch Transp., 238 Neb. 354, 
470 N.W.2d 751 (1991), involved the death of an unmarried 
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24-year-old woman in a motor vehicle accident. The deceased 
lived with her parents until a year before the accident and vis- 
ited her parents almost daily, often staying for dinner and even 
overnight. She attended church each Sunday with her parents 
and shopped most weekends with her mother. Her mother 
referred to the deceased as her “ ‘best friend.’” Jd. at 357, 470 
N.W.2d at 754. The jury returned a verdict which included 
$250,000 for the parents’ loss of the society, comfort, and com- 
panionship of their daughter. We held that this verdict was not 
excessive in view of the uncontroverted evidence regarding the 
close and loving relationship which had existed between the 
deceased and her parents. In reaching this conclusion, we noted 
“‘fw)hen children are wrongfully killed, the parents’ invest- 
ment of money and in affection, guidance, security and love is 
destroyed. Society recognizes the destruction of that value, 
whether the child is a minor or an adult.” Jd. at 359, 470 
N.W.2d at 755, quoting Ballweg v. City of Springfield, 114 Ill. 
2d 107, 499 N.E.2d 1373 (1986). We further noted: 

“The term ‘society’ embraces a broad range of mutual 
benefits each family member receives from the others’ 
continued existence, including love, affection, care, atten- 
tion, companionship, comfort, and protection.” Sea-Land 
Services, Inc. v. Gaudet, 414 U.S. 573, 585, 94 S. Ct. 806, 
39 L. Ed. 2d 9 (1974) (wrongful death action). Accord, 
Singh v. Air Illinois, Inc., 165 Il. App. 3d 923, 520 N.E.2d 
852 (1988); 1 S. Speiser, Recovery for Wrongful Death 
§ 3:49 (2d ed. 1975). “{T]here is a growing appreciation of 
the true value to the parent of the rewards which flow from 
the family relationship and are manifested in acts of mate- 
rial aid, comfort, and assistance . . . .” Fussner v. Andert, 
261 Minn. 347, 353, 113 N.W.2d 355, 359 (1961). 

Williams, 238 Neb. at 359, 470 N.W.2d at 755. In Williams, 238 
Neb. at 359-60, 470 N.W.2d at 755, we also quoted the follow- 
ing observation of the Supreme Court of Michigan in Wycko v. 
Gnodtke, 361 Mich. 331, 105 N.W.2d 118 (1960): 

“What, then, is the pecuniary loss suffered because of 
the taking of the child’s life? It is the pecuniary value of 
the life.... 
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“.. {A]n individual member of a family has a value to 
others as part of a functioning social and economic unit. 
This value is the value of mutual society and protection, in 
a word, companionship. The human companionship thus 
afforded has a definite, substantial, and ascertainable 
pecuniary value and its loss forms a part of the ‘value’ of 
the life we seek to ascertain.” 

Based upon these principles, we stated in Williams that “in an 
action for wrongful death of a child, ‘money value’ of parental 
loss is not limited to, always equated with, or necessarily 
dependent on deprivation of the child’s monetary contribution 
toward parental well-being.” 238 Neb. at 360, 470 N.W.2d at 
756. We further stated that 

there is no exact fiscal formula for determination of dam- 
ages recoverable for loss of society, comfort, and compan- 
ionship, a loss which is not subject to some strict account- 
ing method based on monetary contributions, past or 
prospective. Rather, “the society, care and attention of a 
deceased [family member] are ‘services’ having financial 
value which may be both measured and compensated.” 
Id. at 361-62, 470 N.W.2d at 756. 

In the present case, there is uncontroverted evidence of a 
close and loving relationship between James Reiser and his par- 
ents. James Reiser was engaged in farming with his father, who 
described him as his “right-hand man.” Martin Reiser testified 
that his son was with him all the time and helped him with 
everything that needed to be done on the farm. He described 
him as an “honest and loving kid” with whom he had a “real 
good” relationship. Since graduating from high school several 
months before his death, James Reiser lived by himself in a 
farmhouse owned by his grandparents which was located near 
his parents’ farm. The family often gathered at his home for 
Sunday dinner. James Reiser regularly went to church and 
engaged in recreational activities with his parents and younger 
siblings. His mother testified that she thought of the loss of her 
son every day. When asked to describe what it meant not to have 
his son with him, Martin Reiser stated: “It was a shock and dev- 
astating. I think about it, you know, every time I go to the other 
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place, you know, what we could be doing . . . .” The parties 
stipulated that the surviving parents had life expectancies of 
39.74 and 34.51 years. 

We acknowledge the factual parallel between this case and 
Garvin v. Coover, 202 Neb. 582, 276 N.W.2d 225 (1979), 
decided almost 20 years ago. Nevertheless, mindful of the char- 
acteristics and intrinsic value of the relationship between parent 
and child which we examined and applied in Williams v. 
Monarch Transp., 238 Neb. 354, 470 N.W.2d 751 (1991), and 
applying the same test which we used in reviewing the verdict 
in Crewdson v. Burlington Northern RR. Co., 234 Neb. 631, 452 
N.W.2d 270 (1990), we conclude that a verdict of $0 for the loss 
of the deceased’s society, comfort, and companionship sus- 
tained by his parents as the result of his death bears no reason- 
able relationship to the evidence and shocks the conscience. 
The verdict on the first cause of action is therefore inadequate 
as a matter of law. 


SECOND CAUSE OF ACTION: ADEQUACY OF DAMAGES 
FOR PAIN AND SUFFERING, MEDICAL EXPENSES, 
AND FUNERAL AND BURIAL EXPENSES 

In his second cause of action, Martin Reiser sought damages 
for pain and suffering experienced by the deceased before his 
death, as well as medical expenses and funeral and burial 
expenses. There is conflicting evidence as to whether James 
Reiser experienced conscious pain and suffering between the 
time of the accident and his death, and the jury could have rea- 
sonably concluded that the evidence did not sustain this element 
of damage. 

During trial, the parties stipulated that medical and funeral 
bills in the total amount of $33,747.72 were “necessitated as a 
result of the accident which occurred on September 19, 1994, 
which resulted in the death of James Reiser.” These expenses 
were itemized in an exhibit which was received in evidence. It 
is true that a jury is not bound by a stipulation of the parties. See 
O’Neil v. Behrendt, 212 Neb. 372, 322 N.W.2d 790 (1982). 
However, when stipulated expenses are undisputed, “that fact 
may be considered in determining whether or not the verdict 
was inadequate.” Id. at 377, 322 N.W.2d at 793. In this case, the 
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stipulated expenses were incorporated into a jury instruction to 
which neither party objected. The jury was instructed that the 
reasonable value of funeral and burial expenses incurred by the 
estate was $6,880.75 and that the reasonable value of medical 
care provided to the deceased was $26,523.97. 

We have held verdicts in personal injury cases to be inade- 
quate as a matter of law where the amount was in irreconcilable 
conflict with stipulated or uncontested damages. See, O’Neil v. 
Behrendt, supra (holding that verdict of $1,000 was inadequate 
where special damages for medical expenses were stipulated in 
amount of $1,641.18); Webster v. Halbridge, 185 Neb. 409, 176 
N.W.2d 8 (1970) (involving verdict of $1,600 where there was 
evidence of special damages of approximately $2,000, plus evi- 
dence of pain and permanent scarring); Bohn v. Kruger, 185 
Neb. 407, 176 N.W.2d 14 (1970) (holding verdict inadequate 
when stipulated medical expenses were $3,194.99 and verdict 
was in same amount notwithstanding evidence of additional 
uncontested damages). In Murrish v. Burkey, 1 Neb. App. 650, 
510 N.W.2d 366 (1993), the Court of Appeals relied on O’Neil, 
supra, in finding a verdict in the amount of stipulated hospital 
expenses to be inadequate in view of other stipulated special 
damages for physicians’ fees. The court concluded that it was 
simply not possible to find that the defendant was liable for the 
plaintiff’s injury but not liable for all of the undisputed medical 
expenses relating to the injury. Jd. 

The same reasoning applies in the present case. We need not 
speculate why the jury awarded a verdict on the second cause of 
action in the amount of approximately 50 percent of the stipu- 
lated damages. It is sufficient to conclude, as we do, that there 
is no logical correlation between the stipulated and uncontro- 
verted evidence regarding medical expenses and funeral and 
burial expenses incorporated in the trial court’s instruction and 
the amount of the verdict returned by the jury on the second 
cause of action. The verdict is therefore inadequate as a matter 
of law. 


CONCLUSION 
For the reasons discussed, we determine that the verdicts 
returned by the jury on both causes of action are inadequate as 
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a matter of law and that the district court abused its discretion 
in overruling the motion for new trial on this ground. This does 
not, however, require retrial on the issue of liability. As noted 
previously, the present case is distinguishable from Wheeler v. 
Bagley, 254 Neb. 232, 575 N.W.2d 616 (1998), in which the 
jury was not properly instructed on the effect of the allocation 
of negligence as required by Neb. Rev. Stat. § 25-21,185.09 
(Reissue 1995). In this case, the jury was properly instructed on 
that point, and the issue of liability need not be revisited on 
remand. 

We therefore reverse, and remand for a new trial on the issue 
of damages only. On retrial, the jury should be instructed to 
determine the total amount of damages without regard to any 
negligence on the part of James Reiser and then reduce such 
damages by 49.9 percent, representing the percentage of negli- 
gence attributable to James Reiser as determined in the first 
trial. 

REVERSED AND REMANDED FOR A NEW 
TRIAL ON THE ISSUE OF DAMAGES. 


BATTLE CREEK STATE BANK, APPELLANT, 
v. RON HAAKE, APPELLEE. 
587 N.W.2d 83 


Filed December 4, 1998. No. S-97-713. 


I. Statutes: Judgments: Appeal and Error. Statutory interpretation is a matter of law, 
in connection with which an appellate court has an obligation to reach an indepen- 
dent, correct conclusion irrespective of the determination made by the courts below. 

2. Waiver: Words and Phrases. “Waiver” is defined as a voluntary and intentional 
relinquishment or abandonment of a known existing legal right, advantage, benefit, 
claim, or privilege which, except for such waiver, the party would have enjoyed. 

3. Waiver: Security Interests: Proof. In cases involving a question of a waiver of a 
security interest, waiver is a matter of fact for which the standard of proof is by clear 
and convincing evidence. 

4. Statutes: Presumptions: Legislature: Intent. In construing a statute, it is presumed 
that the Legislature intended a sensible, rather than an absurd, result. 

5. Statutes. Where words of a statute are plain and unambiguous, no interpretation is 
needed to ascertain their meaning. 

6. Statutes: Legislature: Intent. When considering a series or collection of statutes 
pertaining to a certain subject matter which are in pari materia, they may be con- 
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junctively considered and construed to determine the intent of the Legislature, so that 

eka provisions of the act are consistent and sensible. 

ae eee . In noncriminal cases, statutes are generally not given retroactive 

effect unless the the Legislature has clearly a ccd an intention that the new statute is 

to be applied retroactively. 

8. Courts: Jury Instructions. A trial court need not instruct the jury where the facts do 
not justify the instruction. 


Appeal from the District Court for Holt County: WILLIAM B. 
CASSEL, Judge. Affirmed. 


W. Bert Lammli for appellant. 
Forrest F. Peetz, of Peetz & Peetz, for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


MILLER-LERMAN, J. 

Battle Creek State Bank (BCSB) appeals a jury verdict 
entered in favor of Ron Haake following the trial of BCSB’s 
conversion claim and the denial of BCSB’s motion for new trial. 
BCSB alleged that Haake wrongfully converted certain cash 
proceeds which BCSB alleged belonged to it. BCSB assigns as 
error the trial court’s refusal to retroactively apply the 1994 
amendments to Neb. U.C.C. § 9-306(2) (Cum. Supp. 1994) and 
the entry of the jury’s verdict finding that BCSB impliedly 
waived its right to enforce its security interest in certain cash 
proceeds. For the reasons recited below, we conclude that the 
1994 amendments to § 9-306(2) are not retroactive and that 
there were no reversible errors in connection with the court’s 
evidentiary rulings or instructions. Accordingly, we affirm. 


I. FACTS 

In 1986, BCSB began a farm-lending relationship with Todd 
and Deb Duhachek. The Duhacheks farmed in Madison County, 
Nebraska. The farm included a small, grade B dairy operation 
with 25 to 30 cows. When the lending relationship commenced, 
the Duhacheks granted BCSB a blanket security interest in all 
of the farm equipment, inventory, and proceeds then owned and 
thereafter acquired by the Duhacheks. BCSB properly filed and 
perfected this financing statement and security agreement in 
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Madison County on April 21, 1986, in accordance with the 
terms of Nebraska’s Uniform Commercial Code (U.C.C.). 

The Duhacheks moved to a farm in Holt County, Nebraska, 
in late spring of 1990. According to Todd Duhachek, the objec- 
tives for moving the family’s farming business to Holt County 
were to increase and improve its dairy operation and to corre- 
spondingly decrease crop production. The Duhacheks’ new 
farm included facilities for grade A milk production which were 
larger and more elaborate than the grade B production facilities 
at the Duhacheks’ farm in Madison County. BCSB extended 
additional loans to the Duhacheks when they moved to Holt 
County, and BCSB obtained an additional financing statement 
and security agreement from the Duhacheks, which BCSB filed 
in Holt County on November 29, 1990, to perfect its ongoing 
security interest in all of the Duhacheks’ property and proceeds. 

While farming in Madison County from 1986 through 1990, 
the Duhacheks sold milk produced by their dairy herd to Dodge 
Dairy, which collected the raw milk from the Duhachek farm 
every other day. Dodge Dairy paid the Duhacheks for the raw 
milk. After Dodge Dairy ceased operation, the Duhacheks sub- 
sequently did business with Mid-America Dairymen, Inc. (Mid- 
Am), in essentially the same manner. After their move to Holt 
County in 1990, the Duhacheks had an identical business rela- 
tionship with the Northeast Nebraska Milk Producers Co-op. 

The financing statements and security agreements which memo- 
rialized BCSB’s security interest provided that the Duhacheks 
could not sell or transfer their interest in any of their farm prop- 
erty or proceeds therefrom without prior written authorization 
from BCSB. Todd Duhachek testified that at all times, BCSB 
knew that the Duhacheks were selling the milk produced by 
their dairy operation and that BCSB expected them to do so. It 
was uncontroverted that when the Duhacheks sold their milk, 
they never obtained advance written authorization from BCSB 
as specified in the financing statements, and that BCSB did not 
require them to do so. Roger Brestel, president of BCSB, stated 
that the bank intended and expected that the Duhacheks would 
sell the milk in which BCSB claimed a security interest without 
obtaining a written waiver from BCSB for each sale because “it 
was just something that everybody understood.” 
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When the Duhacheks moved to Holt County, they owned 
approximately 35 dairy cows. Almost immediately, they 
increased the size of their herd by purchasing additional cows 
from local sellers, including Haake. Haake had been a dairy 
farmer in Holt County for 28 years, and in 1990, he sought to 
reduce and eventually end his dairy operation. When Haake 
learned of the Duhacheks’ move into the area and their interest 
in expanding their dairy herd, he struck a deal with them in 
April 1990 to sell the Duhacheks 28 dairy cows. The Duhacheks 
took possession of the cows, and they agreed to pay Haake ona 
monthly basis with proceeds from the sale of the cows’ milk. 
The Duhacheks notified Mid-Am of the arrangement, and the 
Duhacheks executed a written authorization assigning their 
interests in $930 of each month’s proceeds from the sale of milk 
to be paid by Mid-Am directly to Haake. Todd Duhachek testi- 
fied, and Brestel admitted at trial, that at some point in 1990, 
Todd Duhachek notified BCSB of the assignment of proceeds to 
Haake, and BCSB did not object to the assignment or payment 
to Haake. The Duhacheks completed payment of their debt to 
Haake for this lot of cows in April 1993. 

In late 1992, the Duhacheks contacted Brestel and requested 
that BCSB loan them money to further expand their dairy herd. 
BCSB refused to do so because of concerns about the 
Duhacheks’ ability to repay the loan. The Duhacheks subse- 
quently arranged with Haake to purchase a second lot of cows 
from him, again with payments extended over a period of 
months by assignment of the Duhacheks’ milk sales proceeds to 
Haake. 

Haake testified that he discussed with his banker, Ralph 
Adams, who was apparently not associated with BCSB, his 
sales arrangements with the Duhacheks. Brestel testified that 
Adams telephoned him at least once to discuss the sales. Before 
confirming the sales arrangements with the Duhacheks, Haake 
took no other steps to ascertain if the Duhacheks’ property, 
including after-acquired property, was subject to any preexist- 
ing security interest. 

After Haake agreed to the deal for the sale of the second lot 
of dairy cows, the Duhacheks took possession of 26 Holstein 
cows from Haake. The Duhacheks executed a promissory note 
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to Haake for $23,400 for the second purchase of cows on 
August 1, 1993. The precise date upon which the Duhacheks 
took possession of these Holsteins is not clear. The record does, 
however, contain a financing statement and security agreement 
executed by the Duhacheks in favor of Haake on August 3. 
Haake filed this document on August 18 and thereafter asserted 
a purchase money security interest in the second lot of cows that 
he had sold to the Duhacheks, including both products and pro- 
ceeds therefrom. 

In accordance with the terms of the agreement, the 
Duhacheks began paying Haake $755 per month for the second 
lot of cows on August 15, 1993, after the cows freshened. The 
payments were made directly to Haake by the Northeast 
Nebraska Milk Producers Co-op based on the Duhacheks’ writ- 
ten assignment of monthly milk sales proceeds in that amount 
to Haake. Todd Duhachek testified that the second lot of 
Holsteins produced enough, if not more than enough, milk to 
cover the cost of the monthly payments to Haake due in con- 
nection with the second purchase. 

The additional cows continued to bear Haake’s brand after 
the Duhacheks took possession of them. The cows were inter- 
mingled with the rest of the dairy herd on the Duhachek farm 
premises, which was inspected periodically by Brestel and other 
BCSB representatives in 1993 and 1994. There is no evidence 
that the Duhacheks tried to conceal this addition to their herd 
during these inspections by BCSB and its agents. 

Todd Duhachek testified that he told Brestel about the 
August 1993 purchase from Haake after the Duhacheks had 
executed a written assignment of milk sales proceeds to Haake. 
Deb Duhachek testified that she did not inform Brestel or other 
BCSB representatives about the second purchase because she 
believed that her husband had already done so. Brestel denied 
that either Todd or Deb Duhachek had advised BCSB of the sec- 
ond purchase from Haake or the 1993 assignment of the 
Duhacheks’ milk sales proceeds to Haake. 

Brestel testified that BCSB began to “closely monitor” the 
Duhacheks’ financial status in 1992, specifically examining 
every one of their deposit and withdrawal transactions. In 
March 1992, BCSB and the Duhacheks executed a written 
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agreement in which the Duhacheks pledged to deposit all of the 
proceeds they received from their milk sales into an account at 
BCSB and to make payments totaling $800 monthly to BCSB 
to reduce their loan indebtedness to BCSB. Before that time, the 
Duhacheks had no set schedule for making payments to BCSB, 
and BCSB did not require such a schedule. Brestel testified that 
so long as BCSB received the monthly payment specified in the 
March 1992 agreement, BCSB permitted the Duhacheks to 
spend the remaining cash in their account, including milk sales 
proceeds, at the Duhacheks’ discretion. Brestel testified that 
BCSB’s close scrutiny of the Duhacheks’ accounts never 
yielded evidence of improper expenditures by the Duhacheks, 
whom Brestel described as “forthright” in their financial affairs. 

A little more than a year later, on April 26, 1993, the 
Duhacheks executed two renewals of their loan obligations to 
BCSB. Again, the Duhacheks completed a financing statement 
and security agreement in which they granted BCSB a security 
interest in all of their presently owned and after-acquired prop- 
erty. BCSB filed this financing statement and security agree- 
ment to perfect its security interest. The promissory note 
renewals associated with the April 26 agreement were also 
secured by prior perfected security interests in favor of BCSB. 

At about the same time, Brestel telephoned Roger Henn, 
president of the Northeast Nebraska Milk Producers Co-op, 
which was then purchasing the Duhacheks’ milk. Brestel ver- 
bally requested that the co-op make all of the Duhacheks’ milk 
proceeds checks payable jointly to the Duhacheks and BCSB, 
but Brestel neither obtained from the Duhacheks nor offered to 
the co-op a written assignment from the Duhacheks authorizing 
the joint mode of payment. In March or April 1993, Brestel ini- 
tiated a similar telephone call to Don Walmsley, who was at that 
time the president of the Northeast Nebraska Milk Producers 
Co-op. Walmsley told Brestel that the co-op needed written 
documentation to justify joint payment to the Duhacheks and 
BCSB. Brestel did not provide Walmsley or the co-op with a 
written authorization by the Duhacheks consenting to the joint 
mode of payment of their milk sales proceeds, but Brestel sent 
Walmsley a photocopy of an earlier perfected financing state- 
ment and security agreement executed by the Duhacheks in 
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favor of BCSB. The record contains photocopies of checks 
dated April 26, 1993, through March 1994 for sums derived 
from the Duhacheks’ milk proceeds made payable by the 
Northeast Nebraska Milk Producers Co-op jointly to the 
Duhacheks and BCSB. At no point, however, did the Duhacheks 
execute a written assignment of their milk proceeds to BCSB. 
Walmsley testified at trial that written assignments of proceeds 
are commonly used by dairy producers to pay their creditors. 

The checks issued by the Northeast Nebraska Milk Producers 
Co-op, which were made payable jointly to the Duhacheks and 
BCSB, represented the remainder of the sale proceeds due to 
the Duhacheks after payment of their authorized assignment 
payments issued directly to creditors, including Haake. Other 
creditors also received payment by assignment from the 
Duhacheks’ milk proceeds, including Mart and Phyllis 
Preusker, Deb Duhachek’s parents who had loaned money to 
the Duhacheks, and Ken and Ann Kasselder, from whom the 
Duhacheks had purchased other dairy cows. 

Walmsley testified that when Brestel called him in March or 
April 1993 to request that BCSB be added as a joint payee on 
the Duhacheks’ milk proceeds checks, Walmsley told Brestel 
that other creditors of the Duhacheks were receiving monthly 
payments from the Duhacheks’ milk payments as a result of 
written assignments of proceeds executed by the Duhacheks in 
favor of these other creditors. Walmsley testified that he did not 
specifically name the creditors to Brestel. Brestel neither 
requested the identities of the creditors nor voiced disapproval 
or made any other comment regarding the assignments already 
being paid from the Duhacheks’ milk proceeds. 

The Duhacheks satisfied their monthly loan payments to 
BCSB until July 1994, during which time they made a partial 
payment to BCSB. The Duhacheks thereafter defaulted on their 
loans to BCSB, as well as on their financial obligation to Haake. 
BCSB sent the Duhacheks a letter in late September, demand- 
ing that the Duhacheks surrender all of their milk proceeds to 
BCSB. Deb Duhachek testified at trial that after receipt of that 
letter, BCSB did, in fact, take all of the Duhacheks’ monthly 
milk proceeds, leaving the Duhacheks with no money upon 
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which to live and run their farm. The Duhacheks filed for 
bankruptcy protection in December. 

Haake received slightly more than $12,000 from the 
Duhacheks in milk proceeds assignments for the second lot of 
cows which he sold to them in 1993. Haake testified at trial that 
the Duhacheks still owed him approximately $11,400. 

BCSB filed suit against Haake in late 1995, alleging that 
Haake converted to his own use proceeds from the sale of the 
Duhacheks’ milk which were the rightful property of BCSB. In 
response, Haake claimed that BCSB had forfeited the right to 
enforce its security interest in the Duhacheks’ milk sales pro- 
ceeds by consenting to the Duhacheks’ sale of milk and appli- 
cation of proceeds without prior authorization from BCSB and 
that BCSB had thereby impliedly waived its security interest. 

Prior to trial, both parties sought summary judgment. In an 
order dated May 6, 1996, the district court wholly denied 
Haake’s motion, and it granted BCSB’s motion in part. The trial 
court held that BCSB properly perfected its security interest in 
the Duhacheks’ cows, milk, and the proceeds therefrom and that 
the financing statements and security agreements executed by 
the Duhacheks were given to BCSB to secure an existing debt. 
The trial court found that the monies paid by the Duhacheks to 
Haake by milk assignments were derived from the sales of milk 
which were covered by BCSB’s security interest, and the court 
held that unless Haake established at trial that BCSB had 
waived its security interest, the milk proceeds paid to Haake 
rightfully belonged to BCSB. Accordingly, the trial court 
ordered that the issues for trial were limited to whether BCSB 
impliedly consented to the Duhacheks’ sale of their milk with- 
out the written consent of BCSB and BCSB thereby waived its 
security interest in the milk and its proceeds and, in the event 
the jury found such consent and waiver by BCSB, the date upon 
which it commenced, and whether such consent and waiver 
extended beyond April 19, 1994, the effective date of certain 
amendments to § 9-306(2). 

The case proceeded to trial by jury on March 31 and April 1, 
1997. In connection with evidentiary rulings and jury instruc- 
tions, BCSB sought unsuccessfully at trial to have the court 
treat certain amendments to § 9-306(2) effective April 19, 1994, 
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as retroactive in application, and controlling as a matter of law. 
A review of the record shows that in its jury instructions, the 
court advised the jury of the existence of the amendments but 
did not mandate how to apply them, allowing the jury to deter- 
mine the amendments’ application in accordance with the jury’s 
findings of fact. The jury found for Haake in all respects. BCSB 
timely moved for a new trial. The motion was denied on June 5, 
1997. BCSB appealed. Haake’s motion to bypass the Nebraska 
Court of Appeals was granted by this court. 


Il. ASSIGNMENTS OF ERROR 

BCSB lists 11 assignments of error, the majority of which 
overlap. BCSB argues on appeal that the trial court’s rulings 
and instructions erroneously construed and applied portions of 
the U.C.C., including § 9-306(2), which was amended effective 
April 19, 1994, partway through the time period during which 
Haake received milk assignment payments from the Duhacheks. 
Specifically, BCSB claims that it was entitled to judgment as a 
matter of law that all milk sales proceeds received by Haake 
after April 19 were wrongly converted by Haake, including all 
proceeds generated after September 21, the date upon which 
BCSB’s counsel made demand for such upon the Duhacheks. 
BCSB also claims that the trial court incorrectly failed to 
instruct the jury that the amendments to § 9-306(2) were to be 
applied retroactively to April 19, that it failed to properly 
instruct on the application of § 9-306(2) as to the period after 
April 19, and that these allegedly erroneous instructions denied 
BCSB a fair trial. BCSB argues that the practical effect of the 
allegedly erroneous jury instructions was a wrongful modifica- 
tion of the summary judgment which had been granted in its 
favor before trial. 


Il. STANDARD OF REVIEW 
Statutory interpretation is a matter of law, in connection with 
which an appellate court has an obligation to reach an indepen- 
dent, correct conclusion irrespective of the determination made 
by the courts below. State v. Burlison, ante p. 190, 583 N.W.2d 
31 (1998). 
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IV. ANALYSIS 

All of the issues framed by BCSB on appeal focus upon the 
“implied waiver” defense asserted by Haake against BCSB. 
Haake claimed that BCSB waived the right to enforce its secu- 
rity interest in Duhacheks’ cows, their milk, and the proceeds 
therefrom for the entire period in question as a result of BCSB’s 
consent to the Duhacheks’ sale of milk without prior written 
authorization from BCSB and the Duhacheks’ use of the sales 
proceeds for purposes other than repayment of their debt to 
BCSB. 


1. U.C.C. OVERVIEW: 
IMPLIED WAIVER DEFENSE AND 1994 AMENDMENTS 

The trial court’s pretrial order on the competing summary 
judgment motions filed by BCSB and Haake shaped the ulti- 
mate issues presented to the jury at trial. Because BCSB had 
established its security interest in the context of the summary 
judgment motions, the trial was limited to Haake’s proof of its 
defense of implied waiver. In its summary judgment opinion, 
the trial court analyzed the “tortured” history of the implied 
waiver defense as it relates to enforcement of security interests, 
particularly regarding farm products. Section 9-306(2) provides 
that a creditor which has a security interest in collateral pledged 
by a debtor to secure payment possesses a recognizable interest 
in the collateral as well as a continuing security interest in iden- 
tifiable proceeds from the sale or other disposition of that col- 
lateral, “unless the disposition was authorized by the secured 
party in the security agreement or otherwise.” (Emphasis sup- 
plied.) The “or otherwise” portion of § 9-306(2) has, over time, 
provided the basis for various defenses to a secured party’s 
attempted enforcement of its security interest, including the 
defense of implied waiver. See 9 Ronald A. Anderson, 
Anderson on the Uniform Commercial Code §§ 9-306:15 to 
9-306:22 (rev. 3d ed. 1994), 

“Waiver” is generally recognized as a party’s voluntary and 
intentional relinquishment or abandonment of a known legal 
right, advantage, benefit, claim, or privilege which, except for 
the waiver, that party would have enjoyed. Five Points Bank v. 
Scoular-Bishop Grain Co., 217 Neb. 677, 350 N.W.2d 549 
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(1984). Waiver may be demonstrated or inferred from a party’s 
conduct. Elliot v. First Security Bank, 249 Neb. 597, 544 
N.W.2d 823 (1996). The implied waiver defense has often been 
asserted in cases where a secured creditor seeks to recover the 
proceeds of a debtor’s sale or other disposition of farm prod- 
ucts. See, e.g., Gretna State Bank v. Cornbelt Livestock Co., 236 
Neb. 715, 463 N.W.2d 795 (1990); Farmers State Bank v. 
Farmland Foods, 225 Neb. 1, 402 N.W.2d 277 (1987); Garden 
City Production Credit Assn. v. Lannan, 186 Neb. 668, 186 
N.W.2d 99 (1971). The implied waiver defense has also been 
asserted in cases where competing creditors, such as Haake and 
BCSB, sought to recover the same collateral or proceeds from a 
common debtor. See Five Points Bank v. Scoular-Bishop Grain 
Co., supra. 

Until relatively recently, purchasers of farm products, unlike 
other buyers in the ordinary course of business, generally could 
not purchase such products free of security interests to which 
the seller had pledged the goods. Farm product purchasers were 
therefore subject to paying twice for the same goods—once to 
the seller, and again to a party which held a security interest in 
the goods. Battle Creek State Bank v. Preusker, 253 Neb. 502, 
571 N.W.2d 294 (1997); Neb. U.C.C. § 9-307(1) (Reissue 
1992). In 1985, Congress enacted 7 U.S.C. § 1631 (1994) as 
part of the federal Food Security Act (FSA). This federal act 
increased protection for third-party purchasers of farm products 
by reducing the potential of a secured party’s enforcement of its 
interest against the purchaser, unless the secured party has 
properly recorded its interest in an “effective financing state- 
ment” filed separately from a U.C.C. filing, or the buyer has, 
within 1 year preceding the sale of the farm products, received 
from the seller or secured party of the secured interest in the 
farm products written notice, including specific information 
about the debtor, and a reasonable description of the farm prod- 
ucts which are subject to the security interest. 7 U.S.C. 
§ 1631(e)(1)(A). See, also, 3 James J. White & Robert S. 
Summers, Uniform Commercial Code, § 33-14 (4th ed. 1995). 
The Nebraska statutes which govern the “Nebraska Effective 
Financing Statement” form are found at Neb. Rev. Stat. 
§ 52-1301 et seq. (Reissue 1993). 
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For a time prior to the passage of the FSA, Nebraska courts 
were reluctant to allow the defense of implied waiver where 
such waiver contravened the express written terms of an other- 
wise valid security agreement between a debtor and creditor. 
See, e.g., Farmers State Bank v. Edison Non-Stock Coop. Assn., 
190 Neb. 789, 212 N.W.2d 625 (1973); Garden City Production 
Credit Assn. v. Lannan, supra. Relying on Neb. U.C.C. 
§ 1-205(4) (Reissue 1992), we held in Edison Non-Stock Coop. 
Assn. and Lannan that the express terms of an agreement 
between the parties controlled and superseded a course of deal- 
ing and usage of trade when such dealing or trade usage con- 
flicted with the agreement’s express terms, and the failure of the 
secured party to rebuke the debtor for sales of farm collateral 
without the express consent of the secured party did not, on the 
facts of those cases, constitute an implied waiver of a creditor’s 
security interest. 

Nebraska courts continuously remained open, however, to 
the presentation of evidence pertaining to a possible intentional 
waiver of a secured party’s interest in pledged collateral and its 
proceeds. Valentine Production Credit Assn. v. Spencer Foods, 
Inc., 196 Neb. 119, 241 N.W.2d 541 (1976). Recognizing con- 
tinuing developments in the law and the practice of secured 
commercial transactions, we held in Five Points Bank vy. 
Scoular-Bishop Grain Co., 217 Neb. 677, 350 N.W.2d 549 
(1984), and State Bank v. Scoular-Bishop Grain Co., 217 Neb. 
379, 349 N.W.2d 912 (1984), that a secured party’s waiver of 
rights is a matter of fact which must be proved by clear and 
convincing evidence. , 

In Nebraska jurisprudence, the principal argument histori- 
cally advanced to defeat the defense of a secured party’s 
implied waiver of rights was based upon the language of the 
U.C.C. and, in particular, § 1-205(4). Section 1-205(4) provides 
generally that the express terms of an agreement shall be con- 
strued consistently with a course of dealing or usage of trade 
between the parties. However, when such a construction is 
unreasonable, the express terms of an agreement rather than 
usage are controlling. In Farmers State Bank y. Farmland 
Foods, 225 Neb. 1, 402 N.W.2d 277 (1987), we examined and 
contrasted § 1-205(4) with Neb. U.C.C. § 2-208(3) (Reissue 
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1992). Section 2-208(3) then provided in pertinent part, as it 
now does, that a “course of performance shall be relevant to 
show a waiver or modification of any term inconsistent with 
such course of performance.” Consistent with our longstanding 
duty to give meaning to every portion of a statutory scheme 
wherever possible, see Cox Cable of Omaha v. Nebraska Dept. 
of Revenue, 254 Neb. 598, 578 N.W.2d 423 (1998), we con- 
cluded in Farmland Foods that § 1-205(4) is properly applied to 
the preagreement course of dealing between the parties, 
whereas § 2-208(3) has more relevant application to the parties’ 
postagreement course of performance. On that basis, we found 
in Farmland Foods that a secured party’s actions, including, 
inter alia, knowingly allowing the debtor to repeatedly sell 
secured collateral without preauthorization, failure to insist 
upon the remission of sale proceeds for application to the 
secured debt, and renewal of the debtors’ promissory notes, 
constituted amendments to the parties’ agreement which 
impliedly waived the creditor’s right to enforce its security 
interest against a purchaser of the debtor’s farm products. See, 
also, Neu Cheese Co. v. Federal Deposit Ins. Corp., 825 F.2d 
1270 (8th Cir. 1987); Gretna State Bank v. Cornbelt Livestock 
Co., 236 Neb. 715, 463 N.W.2d 795 (1990). 

In 1994, the Nebraska Legislature passed 1994 Neb. Laws, 
L.B. 974, which amended § 9-306. L.B. 974 was passed with an 
emergency clause. It became operative on April 19, 1994, and 
the statutory amendments contained in L.B. 974 are now codi- 
fied at § 9-306(2). As amended, that section now provides as set 
forth below with the amendatory terms italicized as follows: 

Except where this article otherwise provides, a security 
interest continues in collateral notwithstanding sale, 
exchange or other disposition thereof unless the disposi- 
tion was authorized by the secured party in the security 
agreement or otherwise, and also continues in any identi- 
fiable proceeds including collections received by the 
debtor. Authorization to sell, exchange, or otherwise dis- 
pose of farm products shall not be implied or otherwise 
result, nor shall a security interest in farm products be 
considered to be waived, modified, released, or termi- 
nated, from any course of conduct, course of performance, 
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or course of dealing between the parties or by any trade 
usage in any case in which: (a) The secured party has filed 
an effective financing statement in accordance with the 
provisions of sections 52-1301 to 52-1321, Reissue 
Revised Statutes of Nebraska, 1943, or (b) the buyer of 
farm products has received notice from the secured party 
or the seller of farm products in accordance with the pro- 
visions of 7 U.S.C. 1631(e)(1)(A), unless the buyer has 
secured a waiver or release of the security interest speci- 
fied in such effective financing statement or notice from 
the secured party. 
(Emphasis supplied.) 

Section 9-306 was amended again in 1995 and 1998. 
However, these subsequent amendments to § 9-306 do not 
impact the parties’ claims in the case at bar, and we therefore do 
not discuss them here. 


2. APPLICATION OF § 9-306(2) TO CASE AT BAR 

Both BCSB and Haake moved for summary judgment before 
trial. In Haake’s summary judgment motion, he alleged that the 
uncontroverted facts, including BCSB’s actual knowledge of 
the Duhacheks’ sale of milk from their cows without prior writ- 
ten authorization from BCSB and BCSB’s allowance of the 
Duhacheks’ application of the milk sales proceeds to other cred- 
itors, established BCSB’s consent to the Duhacheks’ acts and 
implied waiver of BCSB’s security interest as a matter of law, 
before and after the amendment of § 9-306(2). The trial court 
denied Haake’s summary judgment motion in its entirety. 

In BCSB’s summary judgment motion, relying on the amend- 
ment to § 9-306(2), it sought an order that as a matter of law, 
Haake should not be permitted to offer evidence that BCSB 
impliedly waived its security interest at any time after April 19, 
1994, This claim, too, was overruled by the trial court, which 
found that there was a genuine issue of material fact for the 
jury’s determination as to whether BCSB had at any point 
waived its security interest in the Duhacheks’ milk and milk pro- 
ceeds and, if so, the nature, scope, and duration of that waiver. 

In our determination on appeal as to whether the trial court 
correctly applied § 9-306(2), before and after its amendment in 
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1994, to the facts of this case, we are guided by the presump- 
tion that the Legislature intended a sensible, rather than an 
absurd, result in enacting the statute and its amendments. 
Veskerna v. City of West Point, 254 Neb. 540, 578 N.W.2d 25 
(1998). In construing a statute, we must look to the statute’s 
purpose and give to the statute a reasonable construction which 
best achieves that purpose, rather than a construction which 
would defeat it. Jd. Where the terms of a statute are plain and 
unambiguous, no interpretation is needed to ascertain their 
meaning and they are considered in their plain, ordinary, and 
popular sense. Cox Cable of Omaha v. Nebraska Dept. of 
Revenue, 254 Neb. 598, 578 N.W.2d 423 (1998). Further, when 
considering a series or collection of statutes pertaining to a cer- 
tain subject matter which are in pari materia, they may be con- 
junctively considered and construed to determine the intent of 
the Legislature, so that different provisions of the act are con- 
sistent and sensible. Jd. 


(a) Period Before April 19, 1994: 
Should 1994 Amendments to § 9-306(2) 
Be Applied Retroactively? 

Noting that the 1994 amendments to § 9-306(2) tend to make 
establishing an implied waiver more difficult, BCSB claims on 
appeal that the trial court erred in its evidentiary rulings and in 
its instructions to the jury by declining to retroactively apply the 
1994 amendments to § 9-306(2) to the period ending April 18, 
1994, a period which predates the April 19, 1994, effective date 
of the amendments to § 9-306(2). We do not agree. 

The payments made by the Duhacheks to Haake which 
BCSB claims were converted and which BCSB seeks to recover 
from Haake in this action were made on a monthly basis to 
Haake throughout the period of August 15, 1993, to December 
15, 1994. In its pretrial summary judgment order and in the jury 
instructions, the trial court allocated the total sum received by 
Haake from the Duhacheks into two separate periods: August 
15, 1993, through April 18, 1994, and April 19, 1994, the effec- 
tive date of the amendments to § 9-306(2), through December 
15, 1994, 
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BCSB claims that the trial court erred, inter alia, in failing to 
apply the 1994 amendments to § 9-306(2) to both periods of 
time before and after the amendments and, in particular, to the 
period from March 24, 1992, which was the date of the agree- 
ment between BCSB and the Duhacheks that all milk proceeds 
would be deposited by the Duhacheks at BCSB, to April 18, 
1994. Haake asserted the defense of BCSB’s implied waiver of 
its security interest during the time periods before and after the 
1994 amendments, and the trial court allowed Haake to present 
evidence to the jury of BCSB’s alleged waiver of its secured 
interest for both periods of time. BCSB claims on appeal that in 
allowing the jury to consider Haake’s evidence of waiver for 
both periods, the trial court erroneously and prejudicially 
restricted the application of § 9-306(2), as amended. BCSB 
claims, in effect, that the 1994 amendments to § 9-306(2) 
should be applied retroactively to April 19 and that such appli- 
cation would result in no implied waiver of its security interest 
prior to April 19. 

In Nebraska, in noncriminal cases, statutes are generally not 
given retroactive effect unless the Legislature has clearly 
expressed an intention that the new statute is to be applied 
retroactively. Larson vy. Jensen, 228 Neb. 799, 424 N.W.2d 352 
(1988). See, also, Proctor v. Minnesota Mut. Fire & Cas., 248 
Neb. 289, 534 N.W.2d 326 (1995). This is particularly so in the 
case of an amendment or change to substantive matters, as 
opposed to changes in procedural matters which may, in some 
cases, impact a pending action. Denver Wood Products Co. vy. 
Frye, 202 Neb. 286, 275 N.W.2d 67 (1979); Lindgren v. School 
Dist. of Bridgeport, 170 Neb. 279, 102 N.W.2d 599 (1960). See, 
also, Macku v. Drackett Products Co., 216 Neb. 176, 343 
N.W.2d 58 (1984). In determining whether statutory amend- 
ments should be applied retroactively, we may look to the leg- 
islative history of the statute in general and in particular to the 
legislative intent, if any, regarding retroactivity. Nickel v. Saline 
Cty. Sch. Dist. No. 163,251 Neb. 762, 559 N.W.2d 480 (1997). 

According to the Statement of Intent accompanying L.B. 
974, the legislative objective in the proposed amendment to 
§ 9-306(2) was to provide that notwithstanding a secured 
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party’s authorization of the sale, exchange, or other disposition 
of farm products, acreditor’s security interest would not be con- 
sidered waived, modified, released, or terminated if the creditor 
had filed the Nebraska Effective Financing Statement, in accor- 
dance with § 52-1301 et seq., or if the buyer of the secured farm 
products received “‘pre-notification’” of the secured party’s 
interest in the farm products before purchase in accord with 7 
U.S.C. § 1631(e)(1)(A). Statement of Intent, L.B. 974, Com- 
mittee on Banking, Commerce, and Insurance, 93d Leg., 2d 
Sess. (Jan. 25, 1994). 

The bill’s introducer, Senator Doug Kristensen, stated that 
L.B. 974 was not intended to and did not alter the primary 
responsibility of secured parties to perfect their secured inter- 
ests according to the U.C.C. as well as to properly execute an 
effective financing statement, and if secured parties failed to 
properly document and/or perfect their security interest, they 
would find no relief under § 9-306(2), as amended. 

Senator Kristensen articulated several principles which the 
Legislature sought to effectuate with the passage of L.B. 974. 
These objectives included eliminating uncertainty regarding the 
status of secured interests in farm products at purchase, both for 
the buyer and the secured party, and emphasizing the continued 
duty of creditors to properly perfect their security interests 
according to Nebraska statutes. 

L.B. 974 was debated at length in the Legislature’s 
Committee on Banking, Commerce, and Insurance. There was 
considerable discussion by the legislators of past cases in which 
farm products purchasers had asserted the implied waiver of 
interest defense in the face of actions brought by secured cred- 
itors. The legislative history of L.B. 974 reveals, however, no 
indication of a legislative intent to make the amendments effec- 
tive retroactively. 

We observe that § 9-306(2) is but one section of the U.C.C., 
a series of statutes pertaining to commercial transactions which 
are in pari materia. Therefore, we conjunctively consider and 
construe these statutes so that different provisions of the act are 
consistent and sensible. See Cox Cable of Omaha v. Nebraska 
Dept. of Revenue, 254 Neb. 598, 578 N.W.2d 423 (1998). 
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Senator Kristensen aptly noted in legislative committee dis- 
cussion that the provisions of the U.C.C. should not be inter- 
preted and applied independently of each other. Decisions per- 
taining to § 9-306(2) have included consideration of other 
portions of the U.C.C., which of necessity, and by design, 
impact the § 9-306(2) determination and priority of interests in 
the disposition of collateral pledged as security for a debt. See, 
e.g., Farmers State Bank v. Farmland Foods, 225 Neb. 1, 402 
N.W.2d 277 (1987) (contrasting § 1-205(4) with § 2-208(3), 
which addresses postagreement course of performance); Five 
Points Bank v. Scoular-Bishop Grain Co., 217 Neb. 677, 350 
N.W.2d 549 (1984); State Bank v. Scoular-Bishop Grain Co., 
217 Neb. 379, 349 N.W.2d 912 (1984) (discussing § 1-205(4) 
governing preagreement course of dealing). 

In the instant case, neither the statutory language taken as a 
whole nor the legislative history of the amendments to 
§ 9-306(2) presents a circumstance in which there is a need, or 
an intent, to deviate from Nebraska jurisprudence regarding the 
interdependent and comprehensive nature of the U.C.C., or the 
general rule that statutory amendments are not to be applied 
retroactively. We conclude that the 1994 amendments to 
§ 9-306(2) are not to be applied retroactively. Thus, we find no 
error in the trial court’s evidentiary rulings and jury instructions 
declining to apply the 1994 amendments to § 9-306(2) retroac- 
tive to the effective date of the amendments, April 19, 1994, 
thereby allowing the jury to consider the implied consent 
defense asserted by Haake for that period without reference to 
subsequent statutory amendments. 


(b) Period From April 19 to December 15, 1994: 
Application of § 9-306(2) to Facts 

The first sentence of § 9-306(2), which was not changed by 
the 1994 amendments, provides that except where article 9 oth- 
erwise provides, a security interest continues in collateral and 
its identifiable proceeds, notwithstanding the sale, exchange, or 
other disposition of the collateral, “unless the disposition was 
authorized by the secured party in the security agreement or 
otherwise.” (Emphasis supplied.) There being no evidence that 
BCSB specifically authorized the disposition of the Duhacheks’ 
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goods or proceeds to Haake in the security agreement, the trial 
court correctly found that Haake’s claim that BCSB impliedly 
waived its security interest in the milk proceeds fell within the 
“or otherwise” clause. See Gretna State Bank v. Cornbelt 
Livestock Co., 236 Neb. 715, 463 N.W.2d 795 (1990). 

The second sentence of the April 19, 1994, amendments to 
§ 9-306(2) provides, inter alia, that authorization to sell, 
exchange, or otherwise dispose of farm products shall not be 
implied or otherwise result from any course of conduct, course 
of performance, or course of dealing between the parties or by 
any trade usage, nor shall a waiver of a security interest be 
implied in any case in which: (1) The secured party has filed an 
effective financing statement in accordance with § 52-1301 et 
seq. or (2) the buyer of the farm products has received notice 
from the secured party or seller of the products in accordance 
with 7 U.S.C. § 1631(e)(1)(A), unless the buyer has secured a 
waiver or release of the security interest specified in the effec- 
tive financing statement or notice received from the secured 
party. 

As noted above, an effective financing statement created pur- 
suant to § 52-1301 et seq. represents a separate statement in 
addition to the security interests referenced generally in the 
U.C.C. The effective financing statement statutory scheme 
arose as a result of the passage of the FSA. See Battle Creek 
State Bank v. Preusker, 253 Neb. 502, 571 N.W.2d 294 (1997). 
An effective financing statement pertains to rights between a 
seller of collateral in which a security interest has been asserted 
and a buyer of farm products in the ordinary course of business. 
An effective financing statement does not govern the rights of a 
third party such as Haake, who is not a buyer of farm products 
in the ordinary course of business. See id. 

In the instant case, BCSB filed effective financing statements 
in Madison and Holt Counties describing BCSB’s security 
interest in property owned by the Duhacheks. These effective 
financing statements are relevant merely to Haake’s defense of 
waiver. Brestel testified that at all times during BCSB’s lending 
relationship with the Duhacheks from 1986 through 1994, 
BCSB knew that the Duhacheks were engaged in dairy produc- 
tion which entailed the sale of milk on an ongoing basis. The 
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effective financing statement forms filed by BCSB contained 
spaces and terms which expressly provided for possible security 
interests in numerous products, including milk and the proceeds 
therefrom, which the preparer must check off to properly iden- 
tify the products covered by the effective financing statement. 
In its effective financing statements, BCSB specifically claimed 
a security interest in Duhacheks’ corn, soybeans, hay, hogs, and 
cattle and calves. BCSB did not claim a security interest in 
Duhacheks’ milk and milk proceeds in either of the effective 
financing statements it filed relative to its economic relationship 
with the Duhacheks. Although the failure of BCSB to list the 
Duhacheks’ milk and the proceeds therefrom in its effective 
financing statements is relevant evidence of Haake’s defense 
that BCSB waived its security interest in the milk and the milk 
proceeds, because Haake is not a buyer of farm products in the 
ordinary course of business, BCSB’s failure to list milk, stand- 
ing alone, is not a waiver of BCSB’s security interest as against 
Haake. See Preusker, supra. 

The second provision set forth in § 9-306(2) pursuant 
to which a defense of implied waiver might be defeated applies 
to secured parties or sellers who provide buyers of farm 
products in the ordinary course of business with disclosure of 
the claimed security interest as prescribed by 7 U.S.C. 
§ 1631(e)(1)(A). That federal statute provides that buyers of 
farm products are subject to a preexisting security interest in 
collateral created by the seller if, within 1 year preceding the 
sale of the farm products, the buyer receives written notice of 
the security interest from the seller or secured party and that 
notice contains the name and address of the debtor and the 
secured party, the Social Security number or federal tax identi- 
fication number of the debtor, and a description of the farm 
products subject to the security interest. 

Brestel testified that he provided Northeast Nebraska Milk 
Producers Co-op, which purchased the milk produced by the 
Duhacheks’ cows, with a photocopy of at least one of BCSB’s 
filings made to perfect its security interest under the U.C.C. 
There is no evidence, however, that BCSB ever provided Haake 
with information regarding BCSB’s security interest in the 
Duhacheks’ milk and milk proceeds. More importantly, Haake 
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was not a “buyer” of farm products in the ordinary course of 
business with the Duhacheks because Haake sold dairy cows to 
the Duhacheks, but he purchased nothing from them. It is clear 
that Haake was not within the class of purchasers of farm prod- 
ucts in the ordinary course of business who are restricted from 
asserting the implied consent or waiver of security interest due 
to proper notice of another’s interest provided for in § 9-306(2), 
as amended. See Battle Creek State Bank v. Preusker, 253 Neb. 
502, 571 N.W.2d 294 (1997). 

Section 9-306(2) contains no other specific limitations upon 
the assertion of the claim that a secured party impliedly waived 
its security interest, and we decline to add any further limita- 
tions. We are guided by the well-established principle expressio 
unius est exclusio alterius, that is, the expression of one thing is 
the exclusion of another. PLPSO v. Papillion/LaVista School 
Dist., 252 Neb. 308, 562 N.W.2d 335 (1997). Had the 
Legislature intended to further expand the circumstances in 
which the defense of implied waiver was foreclosed from a lit- 
igant as a matter of law, the terms of § 9-306(2) would so 
reflect. They do not. 

Whether requested to do so or not, a trial court has the duty 
to instruct the jury on issues presented by the pleadings and evi- 
dence. State v. Yeutter, 252 Neb. 857, 566 N.W.2d 387 (1997). 
Furthermore, the trial court need not instruct the jury where the 
facts do not justify the instruction. See State v. Marshall, 253 
Neb. 676, 573 N.W.2d 406 (1998), relying on State v. Allison, 
238 Neb. 142, 469 N.W.2d 360 (1991). In the instant case, the 
trial court instructed the jury as to the existence of the amended 
provisions of § 9-306(2) for the period after April 19, 1994, to 
which the provisions apply. It did not further elaborate on the 
application of the amendments to § 9-306(2) regarding effective 
financing statements or presale notification, as the evidence did 
not support such instructions. We find no error in the trial 
court’s evidentiary rulings, in its refusal to apply the amend- 
ments to § 9-306(2) retroactively, or in its jury instructions 
allowing Haake to introduce evidence of his claim that BCSB 
waived its security interest in the proceeds of the Duhacheks’ 
sale of milk during 1993 and 1994, before and after the amend- 
ments to § 9-306(2) took effect. 
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Vv. CONCLUSION 

It has long been the rule that a party who seeks to assert that 
a secured creditor has impliedly waived its security interest in 
farm products bears the burden of proving such a waiver by 
clear and convincing evidence. Five Points Bank v. Scoular- 
Bishop Grain Co., 217 Neb. 677, 350 N.W.2d 549 (1984). 
Haake did so to the jury’s satisfaction in the case at bar as to the 
period both before and after the 1994 amendments to § 9-306(2). 
We conclude that the 1994 amendments to § 9-306(2) are not to 
be retroactively applied. We further conclude that based on the 
facts of this case, in general, there was no error in the trial 
court’s rulings and instructions to the jury and, in particular, in 
its refusal to apply the 1994 amendments to § 9-306(2) retroac- 
tively. Because the facts did not justify such specific instruc- 
tions, the trial court properly declined to instruct the jury on the 
application of the amendments to § 9-306(2) with respect, inter 
alia, to the effective financing statements and presale notifica- 
tion. The trial court’s rulings and the jury’s verdict in favor of 
Haake are, therefore, affirmed. 

AFFIRMED. 


Gary L. STIVER, APPELLANT, V. 
ALLSUP, INC., AND KAREN TRETTER, APPELLEES. 
587 N.W.2d 77 


Filed December 4, 1998. No. S-97-780. 


1. Summary Judgment. Summary judgment is proper when the pleadings, depositions, 
admissions, stipulations, and affidavits in the record disclose that there is no genuine 
issue as to any material fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as a matter of law. 

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

3. Summary Judgment: Proof. The party moving for summary judgment has the bur- 
den to show that no genuine issue of material fact exists and must produce sufficient 
evidence to demonstrate that the moving party is entitled to judgment as a matter of 
law. 
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____: ___. A movant for summary judgment makes a prima facie case by produc- 
ing enough evidence to demonstrate that the movant is entitled to a judgment if the 
evidence were uncontroverted at trial. 

5. Negligence: Malpractice: Proximate Cause. Proximate causation is a necessary 
element of both ordinary negligence and professional malpractice actions. 

6. Summary Judgment: Evidence: Appeal and Error. Ordinarily, the erroneous 
admission of evidence in a summary judgment hearing is not reversible error if other 
relevant evidence, admitted without objection or properly admitted over objection, 
sustains the trial court’s necessary factual findings. 

7. Negligence: Proximate Cause. A proximate cause is a cause that (1) produces a 
result in a natural and continuous sequence and (2) without which, the result would 
not have occurred. This is commonly known as the “but for’ test. 

8. Appeal and Error. A party who claims error in a proceeding is required to point out 

the factual and legal bases that show the error. 


Appeal from the District Court for Lincoln County: DONALD 
E. RowLANDS II, Judge. Affirmed. 


James E. Schneider, of Schneider Law Office, P.C., for 
appellant. 


David Pederson, of Murphy, Pederson, Waite & McWha, for 
appellees. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 

The district court granted the motion for summary judgment 
of appellees Allsup, Inc., and Karen Tretter (collectively 
Allsup), determining that Allsup’s negligence, if any, was not 
the proximate cause of appellant Gary L. Stiver’s damages as a 
matter of law. In this appeal, we are asked to reverse the district 
court’s summary judgment order on grounds that the district 
court improperly admitted evidence and/or improperly took 
judicial notice of certain documents over Stiver’s objection. We 
conclude that sufficient evidence was admitted, without objec- 
tion, to support the district court’s summary judgment, and thus 
we need not reach these assignments of error. We affirm the dis- 
trict court’s order. 


BACKGROUND 
Stiver, who resides in Sutherland, Nebraska, was injured on 
the job in 1991 and was diagnosed with a herniated disk. Stiver 
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returned to work in February 1992 but left within a month, stat- 
ing that despite surgery, the 1991 injury and lingering effects of 
a work-related 1987 back injury left him physically unable to 
perform the duties of his job. He has remained unemployed. 

Stiver’s employer, Nebraska Public Power and Irrigation 
District, provided disability insurance for Stiver through North ~ 
American Life Assurance Company. The policy provided Stiver 
benefits through February 1994, with such benefits to be 
reduced by any benefits payable under federal Social Security. 
North American Life Assurance referred Stiver to Allsup, Inc., 
to represent Stiver in his claim for disability benefits under title 
II of the Social Security Act. The principal office of Allsup, 
Inc., is located in Belleville, Illinois. North American Life 
Assurance agreed to pay Allsup’s fees. The fees would not be 
deducted from any Social Security benefits awarded to Stiver. 
Social Security Administration (SSA) regulation allows non- 
lawyers to represent individuals with all claims and administra- 
tive appeals that are handled within the SSA. 20 C.ER. 
§ 404.1705(b) (1998). Stiver accepted Allsup’s representation. 
Subsequently, Allsup filed a Social Security disability applica- 
tion on Stiver’s behalf in November 1992, claiming entitlement 
to disability benefits beginning March 31, 1992. SSA denied 
Stiver’s claim at the initial and reconsideration levels. 

Stiver’s case was transferred to Tretter, an Allsup, Inc., 
employee who handled appeals to SSA administrative law 
judges (ALJ) and the SSA appeals council, the third and fourth 
levels of appeal within the SSA. A request for a hearing was 
filed May 3, 1993. 

Tretter informed Stiver by telephone that he had a right toa 
hearing in which he could personally appear and testify before 
an ALJ. Tretter understood that Sutherland was “near Omaha.” 
Tretter told Stiver that the hearing would have to be in either 
Lincoln or Omaha. Tretter did not know and did not inform 
Stiver that the SSA conducts hearings in North Platte, about 20 
miles from Stiver’s home. Stiver signed both a written waiver of 
his right to personally appear before an ALJ and a written 
waiver of his right to a hearing, based upon Tretter’s advice and 
the fact that his back injury made long automobile trips very 
painful. However, Stiver believed the only thing that he had 
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waived was his personal appearance; he believed that a hearing 
would still be held before an ALJ and that Tretter would repre- 
sent him at the hearing. The waiver documents also did not state 
that Stiver could have his hearing in North Platte. 


SSA DETERMINATION AND APPEALS 

ALJ Franklin Carroll resolved the appeal without a hearing 
and on the record submitted to him, as the waiver documents 
requested. On September 23, 1993, ALJ Carroll determined that 
the extent of Stiver’s disability, combined with his age and level 
of education, was not sufficient to characterize Stiver as “dis- 
abled” under the pertinent SSA regulations and, thus, held 
Stiver was not entitled to Social Security disability benefits. See 
20 C.F.R. § 404 subpt. P, app. 2, tbl. 1 (1998). Tretter requested 
a review of the ALJ decision from the SSA appeals council, 
which denied the request in March 1994. Tretter discussed the 
possibility of an appeal to the U.S. District Court with Stiver. 
However, Stiver told Tretter that he had retained an attorney for 
that purpose. 

Stiver, through his counsel in the instant case, appealed to the 
U.S. District Court, requesting reversal of the unfavorable ALJ 
decision. Stiver v. Shalala, 879 F. Supp. 1021 (D. Neb. 1995). 
Stiver contended that his waiver of a hearing before ALJ Carroll 
was invalid. He argued that if Tretter had told him that he could 
have had a hearing in North Platte, he would not have waived 
the right to a hearing. The court granted Stiver’s summary judg- 
ment motion, finding that Stiver’s waiver was not knowing and 
voluntary, and remanded Stiver’s claim. /d. 

On rehearing of his disability claim, Stiver personally 
appeared at a hearing before ALJ Hugh Stuart and was repre- 
sented at the hearing by his counsel in the instant case. On 
August 18, 1995, ALJ Stuart held that Stiver was not entitled to 
benefits until Stiver turned 50 years old on September 9, 1994. 
ALJ Stuart also held that based upon his findings, the SSA reg- 
ulations that required a denial of benefits prior to Stiver’s 50th 
birthday required a finding of disability once Stiver turned 50. 
See 20 C.ER. § 404 subpt. P, app. 2, tbl. 1, rules 201.10 and 
201.19 (1998). 

In October 1995, Stiver filed a request for review of ALJ 
Stuart’s decision with the SSA appeals council. In June 1996, 
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the appeals council remanded the case to an ALJ for a de novo 
hearing because the trial record upon which ALJ Stuart had 
made his decision was lost. 

On August 7, 1996, Stiver personally appeared at a second 
rehearing before ALJ Emily Cameron Shattil and was again rep- 
resented by his counsel in the instant case. In a September 23, 
1996, decision, ALJ Shattil came to the same ultimate conclu- 
sion as the previous ALJ—that Stiver was not entitled to disabil- 
ity benefits before he turned 50 but was entitled to benefits after 
he turned 50. Stiver did not proceed further in the SSA venue. 


LINCOLN CounTy DIsTRICT COURT PROCEEDINGS 

On September 22, 1995, after ALJ Stuart issued his decision, 
Stiver filed the instant case in Lincoln County District Court, 
suing Allsup for money damages. Stiver claimed that Allsup 
inadequately represented him on the appeal to ALJ Carroll and 
that its negligence and inadequate representation resulted in 
ALJ Carroll’s unfavorable decision. Specific negligent acts 
Stiver alleged were (1) Tretter’s failure to advise him that he 
could have had a hearing before an ALJ in North Platte and (2) 
Tretter’s advice to waive the right to a hearing and, implicit 
within that allegation, that Tretter did not make clear that waiv- 
ing the right would mean there would be no hearing at all. 

In June 1997, Allsup moved for summary judgment. Allsup’s 
counsel offered an exhibit which included an affidavit of Tretter 
and a copy of ALJ Shattil’s decision. The exhibit was received 
into evidence over the objection of Stiver’s counsel. Allsup’s 
counsel also moved the district court to take judicial notice of 
items attached to an affidavit of Robert Sylvia, an Allsup 
employee. The items consisted of purported copies of (1) ALJ 
Carroll’s decision, (2) the SSA appeals council’s denial of a 
request to review ALJ Carroll’s decision, (3) ALJ Stuart’s deci- 
sion, and (4) the Stiver v. Shalala, supra, decision. Stiver’s 
counsel objected to the taking of judicial notice of these items; 
however, the district court overruled the objection and took 
judicial notice of the documents. Stiver’s evidence, admitted 
without objection, consisted of an affidavit of his counsel, a 
deposition of Tretter taken during the Stiver v. Shalala proceed- 
ing, and an affidavit of Stiver. 
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The district court granted Allsup’s motion for summary judg- 
ment. The court found that “it is obvious as a matter of law” that 
any negligence that Allsup may have committed in its represen- 
tation of Stiver, in regard to Stiver’s November 16, 1992, Social 
Security application, did not proximately cause Stiver any dam- 
ages. The district court noted that ALJ Stuart’s and ALJ Shattil’s 
decisions were consistent with ALJ Carroll’s earlier decision in 
that all three held that Stiver was ineligible for benefits prior to 
the time he turned 5O years old. Considering those subsequent 
ALJ decisions, there was “no evidence that [Stiver] was entitled 
to social security disability benefits had he personally appeared 
with a competent representative before Administrative Law 
Judge Carroll . . . .” Stiver appealed the district court’s order 
granting summary judgment. 


ASSIGNMENTS OF ERROR 

Stiver assigns the district court erred in (1) finding as a mat- 
ter of law that the acts, omissions, commissions, misrepresenta- 
tions, or negligence of Allsup did not proximately cause Stiver 
any damages; (2) finding as a matter of fact that the acts, omis- 
sions, Commissions, misrepresentations, or negligence of 
Alisup did not proximately cause Stiver any damages; (3) find- 
ing as a matter of fact that there was no genuine issue as to any 
material fact or as to the ultimate inferences that may be drawn 
from those facts; (4) finding that Allsup was entitled to judg- 
ment as a matter of law; (5) considering exhibits offered in evi- 
dence over objection by Stiver; (6) taking judicial notice of 
exhibits not properly made a part of the record; and (7) taking 
judicial notice of the truth of purported exhibits which were not 
orders, judgments, findings of fact, or conclusions of law made 
by a court. 


SCOPE OF REVIEW 

Summary judgment is proper when the pleadings, deposi- 
tions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. Battle Creek State Bank v. Preusker, 253 Neb. 502, 571 
N.W.2d 294 (1997). 
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In reviewing a summary judgment, an appellate court views 
the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. Barnett v. 
Peters, 254 Neb. 74, 574 N.W.2d 487 (1998); Chalupa v. 
Chalupa, 254 Neb. 59, 574 N.W.2d 509 (1998). 

The party moving for summary judgment has the burden to 
show that no genuine issue of material fact exists and must pro- 
duce sufficient evidence to demonstrate that the moving party is 
entitled to judgment as a matter of law. Battle Creek State Bank 
v. Preusker, supra. A movant for summary judgment makes a 
prima facie case by producing enough evidence to demonstrate 
that the movant is entitled to a judgment if the evidence was 
uncontroverted at trial. Kramer v. Kramer, 252 Neb. 526, 567 
N.W.2d 100 (1997); Brown v. American Tel. & Tel. Co., 252 
Neb. 95, 560 N.W.2d 482 (1997). 


ANALYSIS 

Stiver alleges that Allsup’s negligent representation of his 
November 1992 Social Security disability claim caused the 
denial of benefits. Stiver claims that Allsup negligently repre- 
sented him through its failure to present oral arguments before 
ALJ Carroll and failure to inform Stiver that he could have per- 
sonally appeared at a hearing in North Platte. 

Whether Stiver’s action sounds in ordinary negligence or 
professional malpractice, which we need not decide, proximate 
causation is an element of Stiver’s cause of action that he must 
establish to succeed. See, Ratigan v. K.D.L., Inc., 253 Neb. 640, 
573 N.W.2d 739 (1998) (negligence); Sacco v. Carothers, 253 
Neb. 9, 567 N.W.2d 299 (1997) (negligence); Giese v. Stice, 252 
Neb. 913, 567 N.W.2d 156 (1997) (medical malpractice); 
Gravel v. Schmidt, 247 Neb. 404, 527 N.W.2d 199 (1995) (legal 
malpractice). 

The district court granted summary judgment for Allsup 
because it found that there was no genuine issue of material fact 
regarding the element of proximate causation. Specifically, the 
court noted that ALJ Stuart and ALJ Shattil subsequently con- 
sidered the same disability claim and also denied Stiver benefits 
for the time prior to his 50th birthday and that in both those 
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instances, Stiver had a hearing before the ALJ and was not rep- 
resented by Allsup. The district court determined that there was 
no evidence in the record showing that Stiver was entitled to 
Social Security disability benefits had he personally appeared 
with a competent representative before ALJ Carroll. 

Stiver argues as part of his assignments of error that the court 
improperly admitted evidence and improperly utilized judicial 
notice at the summary judgment hearing. We have often stated 
that a finding of an erroneous admission of evidence does not 
necessarily require reversal. Ordinarily, the erroneous admis- 
sion of evidence in a summary judgment hearing is not 
reversible error if other relevant evidence, admitted without 
objection or properly admitted over objection, sustains the trial 
court’s necessary factual findings. See John Markel Ford v. 
Auto-Owners Ins. Co., 249 Neb. 286, 543 N.W.2d 173 (1996). 
See, also, Neb. Evid. R. 103(1) (“[e]rror may not be predicated 
upon a ruling which admits . . . evidence unless a substantial 
right of the party is affected”). We need not reach any of these 
assigned errors because we conclude that even if all the con- 
tested evidence was improperly admitted or improperly judi- 
cially noticed, the district court had sufficient evidence before it 
to support its grounds for granting Allsup summary judgment. 

Exhibit 5 comprises an affidavit of Tretter and a copy of ALJ 
Shattil’s decision. When Allsup submitted exhibit 5 at the sum- 
mary judgment hearing, Stiver objected only to nine paragraphs 
of the affidavit. ALJ Shattil’s decision was admitted into evi- 
dence in its entirety without objection. Relevant facts within the 
decision are the following: (1) ALJ Shattil reviewed the same 
claim for benefits as ALJ Carroll; (2) Stiver’s current counsel, 
i.e., someone other than Allsup, represented Stiver at an oral 
hearing before ALJ Shattil; (3) Stiver personally testified at the 
oral hearing; and (4) ALJ Shattil determined that Stiver was not 
entitled to Social Security disability benefits for the time prior 
to his 50th birthday. 

Thus, the uncontroverted evidence indicates that Allsup’s 
alleged negligence could not have been the proximate cause of 
Stiver’s being denied benefits he would have been potentially 
entitled to at the time of ALJ Carroll’s decision. 
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A proximate cause is a cause that (1) produces a result in a 
natural and continuous sequence and (2) without which the 
result would not have occurred. This is commonly known as the 
“but for” test. See Sacco v. Carothers, supra. Clearly, Allsup’s 
alleged negligence could not be the “but for” cause of Stiver’s 
failure to recover, since an ALJ refused recovery even when 
Stiver appeared with nonnegligent counsel. It is axiomatic that 
Stiver’s alleged damages were not the result of the natural and 
continuous sequence of Allsup’s alleged negligence, because as 
ALJ Shattil’s decision indicates, Stiver suffered no injury. 

ALJ Shattil’s decision alone sustains the trial court’s neces- 
sary factual findings concluding that proximate cause does not 
exist. See John Markel Ford vy. Auto-Owners Ins. Co., supra. 
Without any evidence from Stiver to controvert the effect of 
ALJ Shattil’s decision, the trial court’s grant of summary judg- 
ment was proper. 

Stiver also asserts in his brief that Allsup is liable for the fact 
that he did not receive the benefits he was entitled to on his 50th 
birthday (through ALJ Stuart’s decision) until about 11 months 
after his birthday. However, Stiver presents no argument as to 
why or how Allsup’s actions proximately caused a delay in 
Stiver’s receiving benefits that Stiver was entitled to only after 
Allsup ceased representing him. We have held that a party who 
claims error in a proceeding is required to point out the factual 
and legal bases that show the error. State v. Dwyer, 226 Neb. 
340, 411 N.W.2d 341 (1987); State v. Copple, 224 Neb. 672, 401 
N.W.2d 141 (1987). See Miller v. City of Omaha, 253 Neb. 798, 
573 N.W.2d 121 (1998) (stating that assertion of trial court 
error, absent argument as to how error affects issue in case, will 
not be considered). Absent accompanying arguments, we 
decline to speculate as to the reasoning behind Stiver’s 
assertion. 


CONCLUSION 
Allsup’s alleged negligence cannot be the proximate cause of 
Stiver’s damages. The fact that Stiver’s Social Security disabil- 
ity claim was also rejected by ALJ Shattil, before whom Stiver 
personally testified while represented by someone other than 
Allsup, precludes the possibility that Allsup’s failure to obtain 


696 


255 NEBRASKA REPORTS 


an oral hearing on Stiver’s claim was the proximate cause of 
Stiver’s being denied benefits. We affirm the district court’s 
grant of summary judgment. 


AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. 
DAvID D. DITTER, APPELLANT. 
587 N.W. 2d 73 


Filed December 4, 1998. No. S-97-1212. 


Postconviction: Proof: Appeal and Error. A defendant requesting postconviction 
relief must establish the basis for such relief, and the findings of the district court will 
not be disturbed unless they are clearly erroneous. 

Postconviction: Constitutional Law: Proof. A defendant moving for postconvic- 
tion relief must allege facts which, if proved, constitute a denial or violation of his or 
her rights under the Nebraska or U.S. Constitution. 

Postconviction. Once a motion for postconviction relief has been judicially deter- 
mined, any subsequent motion for such relief from the same conviction and sentence 
may be dismissed unless the motion affirmatively shows on its face that the basis 
relied upon for relief was not available at the time the prior motion was filed. 
Postconviction: Appeal and Error. A motion for postconviction relief cannot be 
used to secure review of issues which were known to the defendant and could have 
been litigated on direct appeal. 

Postconviction: Constitutional Law: Proof. An evidentiary hearing on a motion for 
postconviction relief is required on an appropriate motion containing factual allega- 
tions which, if proved, constitute an infringement of the movant’s rights under the 
State or federal Constitution. 

Postconviction. An evidentiary hearing may be denied on a motion for postconvic- 
tion relief when the records and files affirmatively show that the defendant is entitled 
to no relief. 

Effectiveness of Counsel: Proof. In order to establish a right to postconviction relief 
based on a claim of ineffective counsel, the defendant has the burden to first show 
that counsel’s performance was deficient; that is, counsel’s performance did not 
equal that of a lawyer with ordinary training and skill in criminal law in the area. 
Next, the defendant must show that counsel’s deficient performance prejudiced the 
defense in his or her case. 

Effectiveness of Counsel: Pleas. When the defendant has entered a guilty plea, 
counsel’s deficient performance constitutes prejudice if the defendant shows with a 
reasonable probability that but for counsel’s errors, the defendant would have insisted 
on going to trial rather than pleading guilty. 

Effectiveness of Counsel. The record must affirmatively show that the party is enti- 
tled to no relief due to ineffective assistance of counsel, and the ineffectiveness is not 
to be judged by hindsight. 
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10. Peas. The standard for determining the validity of a guilty plea is whether or not it 
represents a voluntary and intelligent choice among the altemative courses of action 
Open to the defendant. 

11. Postconviction. A motion for postconviction relief may not be used to obtain a fur- 
ther review of issues already litigated, and the mere fact that the issues are rephrased 
does not change that rule. 


Appeal from the District Court for Hall County: ROBERT R. 
STEINKE, Judge. Affirmed. 


David D. Ditter, pro se. 


Don Stenberg, Attorney General, and Kimberly A. Klein for 
appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


McCormMéck, J. 
NATURE OF CASE 
David D. Ditter appeals from the district court’s dismissal 
without an evidentiary hearing of his second motion for post- 
conviction relief. We affirm. 


SCOPE OF REVIEW 
A defendant requesting postconviction relief must establish 
the basis for such relief, and the findings of the district court 
will not be disturbed unless they are clearly erroneous. State v. 
Dandridge, ante p. 364, 585 N.W.2d 433 (1998). 


BACKGROUND 

This is the third appearance of this case before this court. 
Ditter was charged with murder in the first degree for killing his 
wife. Ditter, pursuant to a plea agreement, entered a plea of 
guilty to the charge, and was sentenced to life imprisonment. 
Ditter instituted a direct appeal from his conviction and sen- 
tence, but because of jurisdictional defects, the only issue 
addressed on appeal was excessiveness of sentence. This court 
affirmed, noting that the trial court could not have imposed a 
lesser sentence. See State v. Ditter, 209 Neb. 452, 308 N.W.2d 
350 (1981) (Ditter 1). 

Ditter thereafter instituted his first postconviction action pur- 
suant to the Nebraska Postconviction Act, Neb. Rev. Stat. 
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§ 29-3001 et seq. (Reissue 1989). Ditter was appointed new 
counsel to assist him in his attempt to gain postconviction 
relief. The trial court determined that the pleadings and the file 
did not present grounds for postconviction relief and summarily 
denied the petition without an evidentiary hearing. Ditter 
appealed, and this court considered two consolidated assign- 
ments of error: (1) that Ditter’s guilty plea was not knowingly, 
intelligently, and voluntarily made and (2) that Ditter’s guilty 
plea was entered due to ineffective assistance of counsel. See 
State v. Ditter, 232 Neb. 600, 441 N.W.2d 622 (1989) (Ditter 
IN). 

In reviewing the record, this court concluded in Ditter I] that 
the trial court, in accepting Ditter’s plea, had fully complied 
with the procedures set out in State v. Irish, 223 Neb. 814, 394 
N.W.2d 879 (1986). This court further concluded that the tran- 
script and records demonstrated that Ditter’s trial counsel “did 
not coerce [Ditter] into. changing his plea, but patiently and 
carefully explained the available options.” Ditter IJ, 232 Neb. at 
603, 441 N.W.2d at 624. In addition, this court concluded that 
Ditter’s trial counsel competently represented him and that 
there was no evidence in the record, other than Ditter’s “ ‘sud- 
den’” change of mind, indicating that his plea was not volun- 
tary. Id. at 607, 441 N.W.2d at 626. This court affirmed the trial 
court’s denial of postconviction relief. 

In his second motion for postconviction relief, Ditter again 
argues that his trial counsel rendered him ineffective assistance 
and that his guilty plea was coerced and was not knowingly, 
intelligently, and voluntarily made. However, Ditter alleges that 
the grounds relied upon in this motion did not exist at the time 
his first motion for postconviction relief was filed. Ditter 
alleges that it was not until his parole board hearing, which 
occurred after his first motion for postconviction relief, that he 
discovered his trial counsel had misled him about the benefits 
of his guilty plea. Ditter specifically alleges that before the 
parole board hearing, he was unaware that the parole board was 
not bound by any plea agreements and was unaware that the 
parole board could not parole him until he went to the pardons 
board and requested commutation of his sentence to a set num- 
ber of years. Ditter alleges that because his trial counsel failed 
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to tell him these things, his guilty plea was involuntary because 
“he was misled about its’ [sic] benefits and value,” and that his 
trial counsel was ineffective for “misinforming him as to the 
real benefits (or lack thereof) of the plea bargain.” Brief for 
appellant at 12. 

The trial court held that any additional facts alleged in 
Ditter’s second postconviction motion were clearly available at 
the time he filed his first postconviction relief motion. In addi- 
tion, the trial court concluded that both of the issues raised in 
the second motion for postconviction relief were decided in the 
first motion. The trial court summarily denied the motion with- 
out an evidentiary hearing. The trial court also overruled 
Ditter’s motion to produce, in which he asked for the transcript 
of his parole board hearing, and overruled his motion for the 
appointment of counsel. 


ASSIGNMENTS OF ERROR 
Ditter assigns, restated, that the trial court erred (1) in failing 
to produce the transcript of the parole board hearing as 
requested by Ditter, (2) in dismissing Ditter’s motion for post- 
conviction relief, and (3) in failing to grant an evidentiary 
hearing. 


ANALYSIS 

A defendant moving for postconviction relief must allege 
facts which, if proved, constitute a denial or violation of his or 
her rights under the Nebraska or U.S. Constitution. State v. 
Burlison, ante p. 190, 583 N.W.2d 31 (1998). 

Once a motion for postconviction relief has been judicially 
determined, any subsequent motion for such relief from the 
same conviction and sentence may be dismissed unless the 
motion affirmatively shows on its face that the basis relied upon 
for relief was not available at the time the prior motion was 
filed. Id. 

A motion for postconviction relief cannot be used to secure 
review of issues which were known to the defendant and could 
have been litigated on direct appeal. Jd. 

An evidentiary hearing on a motion for postconviction relief 
is required on an appropriate motion containing factual allega- 
tions which, if proved, constitute an infringement of the 
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movant’s rights under the state or federal Constitution. State v. 
Dandridge, ante p. 364, 585 N.W.2d 433 (1998). 
An evidentiary hearing may be denied on a motion for post- 
conviction relief when the records and files affirmatively show 
that the defendant is entitled to no relief. Jd. 
In order to establish a right to postconviction relief based on 
a claim of ineffective counsel, the defendant has the burden to 
first show that counsel’s performance was deficient; that is, 
counsel’s performance did not equal that of a lawyer with ordi- 
nary training and skill in criminal law in the area. State v. 
Johnson, 243 Neb. 758, 502 N.W.2d 477 (1993). Next, the 
defendant must show that counsel’s deficient performance prej- 
udiced the defense in his or her case. Jd. When the defendant 
has entered a guilty plea, counsel’s deficient performance con- 
stitutes prejudice if the defendant shows with a reasonable 
probability that but for counsel’s errors, the defendant would 
have insisted on going to trial rather than pleading guilty. Jd. 
The record must affirmatively show that Ditter is entitled to no 
relief due to ineffective assistance of counsel, and the ineffec- 
tiveness is not to be judged by hindsight: 
We do not examine the claim of ineffective assistance of 
counsel as “Monday-morning quarterbacks” attempting to 
determine whether something might have been done that 
might have produced better results in light of what in fact 
transpired. What we are called upon to do is to determine 
whether a defendant was afforded his constitutional right 
by receiving effective assistance of counsel in light of rec- 
ognized standards. 

State v. Hochstein, 216 Neb. 515, 519, 344 N.W.2d 469, 472 

(1984). 

The standard for determining the validity of a guilty plea is 
whether or not it represents a voluntary and intelligent choice 
among the alternative courses of action open to the defendant. 
State v. Shepard, 208 Neb. 188, 302 N.W.2d 703 (1981). 

Ditter seeks to ground his allegations of ineffective assis- 
tance of counsel and a coerced plea in errors allegedly commit- 
ted by counsel different than those cited for the same purpose in 
his prior postconviction relief attempt. The fact remains that a 
motion for postconviction relief may not be used to obtain a fur- 
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ther review of issues already litigated, and the mere fact that the 
issues are rephrased does not change that rule. See State v. 
Luna, 230 Neb. 966, 434 N.W.2d 526 (1989). 

This court concluded in Ditter IJ that it was clear from the 
record that the trial court fully complied with the procedures set 
out in State v. Irish, 223 Neb. 814, 394 N.W.2d 879 (1986), for 
instructing defendants before they enter a guilty plea. This court 
also determined that the transcript demonstrated that Ditter’s 
trial counsel did not coerce Ditter into changing his plea from 
not guilty to guilty, but, rather, patiently and carefully explained 
the available options. This court further concluded that the 
record indicated that Ditter’s trial counsel competently repre- 
sented Ditter. There was no evidence in the record, other than 
Ditter’s “sudden” change of mind, indicating that his plea was 
not voluntary. Therefore, this court held that Ditter failed to 
show how he was prejudiced in the defense of his case by his 
attorney. 

Ditter alleges that the grounds he is relying on in this motion 
for postconviction relief did not exist at the time of the filing of 
his first motion. Ditter claims that his trial counsel failed to 
fully instruct him on the effects of his guilty plea and that he did 
not discover this until his parole board hearing. However, dur- 
ing the first postconviction proceedings, Ditter was appointed a 
new attorney, different from his trial counsel. Therefore, Ditter 
and his new counsel had an opportunity to review the transcript 
and check the accuracy and completeness of what Ditter’s trial 
counsel told him. As such, any relevant question concerning the 
accuracy and completeness of what Ditter’s trial counsel told 
him about pleading guilty could have been litigated in Ditter’s 
first motion for postconviction relief. We conclude that the trial 
court was correct in finding that the additional facts alleged in 
Ditter’s second postconviction motion were available at the 
time he filed his first motion for postconviction relief. 

On appeal from denial of Ditter’s first motion for postcon- 
viction relief, this court rejected the claim of trial counsel’s 
alleged ineffectiveness and the claim that Ditter did not enter 
his plea knowingly, intelligently, and voluntarily. Therefore, the 
issues Ditter raises in his second motion for postconviction 
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relief generally relate to the issues determined in Ditter IT and 
were properly rejected for relitigation by the district court. 

We further conclude that the trial court was correct in over- 
ruling Ditter’s motion for order to produce. 


CONCLUSION 
Since the file and record in this case affirmatively show that 
Ditter is entitled to no relief, the trial court properly denied 
Ditter’s motion without an evidentiary hearing. The trial court 
also properly overruled Ditter’s motion for order to produce. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. 
THOMAS J. SILVERS, APPELLANT. 
587 N.W. 2d 325 


Filed December 4, 1998. No. S-98-126. 


1. Jurisdiction: Final Orders: Appeal and Error. Before reaching the legal issues 
presented for review, it is the duty of an appellate court to determine whether it has 
jurisdiction over the matter before it. The three types of final orders which may be 
reviewed on appeal under the provisions of Neb. Rev. Stat. § 25-1902 (Reissue 1995) 
are (1) an order which affects a substantial right in an action and which in effect 
determines the action and prevents a judgment, (2) an order affecting a substantial 
right made during a special proceeding, and (3) an order affecting a substantial right 
made on summary application in an action after a judgment is rendered. 

2. Actions: Statutes. Special proceedings entail civil statutory remedies not encom- 
passed in chapter 25 of the Nebraska Revised Statutes. Special proceedings have also 
been described as every special statutory remedy which is not in itself an action. 

3. Postconviction: Proof. An evidentiary hearing on a motion for postconviction relief 
is required on an appropriate motion containing factual allegations which, if proved, 
constitute an infringement of the movant’s rights under the state or federal 
Constitution. 

4, Postconviction. An evidentiary hearing is not required when a motion for postcon- 
viction relief alleges only conclusions of fact or law. 

5. ___. An evidentiary hearing may be denied on a motion for postconviction relief 
when the records and files affirmatively show that the defendant is entitled to no 
relief. 

6. Postconviction: Case Disapproved. To the extent that State v. Jones, 254 Neb. 212, 
575 N.W.2d 156 (1998), and State v. Boppre. 252 Neb. 935, 567 N.W.2d 149 (1997), 
suggest that an evidentiary hearing on an adequately pled motion for postconviction 


10. 


11. 


12. 


13. 


14. 


15. 
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relief is required only where the files and records establish entitlement to relief, they 
are disapproved. 

Postconviction: Pleas: Waiver: Effectiveness of Counsel. Normally, a voluntary 
guilty plea waives all defenses to a criminal charge. However, in a postconviction 
action brought by a defendant convicted on the basis of a guilty plea, a court will con- 
sider an allegation that the plea was the result of ineffective assistance of counsel. 
Postconviction: Effectiveness of Counsel: Pleas: Proof. When a defendant in a 
postconviction motion alleges a violation of his or her constitutional right to effective 
assistance of counsel as a basis for relief, the standard for determining the propriety 
of the claim is whether the attomey, in representing the accused, performed at least 
as well as a lawyer with ordinary training and skill in the criminal law in the area. 
Further, the defendant must make a showing of how the defendant was prejudiced in 
the defense of his or her case as a result of his or her attomey’s actions or inactions. 
When a conviction is based upon a guilty plea, the prejudice requirement is satisfied 
if the defendant shows a reasonable probability that but for the errors of counsel, the 
defendant would have insisted on going to trial rather than pleading guilty. 
Effectiveness of Counsel: Presumptions: Appeal and Error. The entire ineffec- 
tiveness analysis is viewed with a strong presumption that counsel’s actions were rea- 
sonable and that even if found unreasonable, the error justifies setting aside the judg- 
ment only if there was prejudice. 

Warrantless Searches: Constitutional Law. Three factors govern the constitution- 
ality of warrantless and nonconsensual entries onto premises that are damaged by 
fire: whether there are legitimate privacy interests in the fire-damaged property that 
are protected by the Fourth Amendment, whether exigent circumstances justify the 
government intrusion regardless of any reasonable expectation of privacy, and 
whether the object of the search is to determine the cause of the fire or to gather evi- 
dence of criminal activity. 

Search and Seizure. If reasonable privacy interests remain in the property damaged 
by fire, in the absence of consent, any official entry must be made pursuant to a war- 
rant or pursuant to exigent circumstances. 

Warrantless Searches: Evidence. A buming building creates an exigency that jus- 
tifies the warrantless entry of fire officials to fight the blaze. In addition, once fire 
Officials are in the building, they may remain there without a warrant for a reasonable 
time to ensure that the fire will not reignite and to investigate the cause of the fire 
after it has been extinguished. During this time, warrantless seizures of evidence 
found in plain view while inspecting the premises are also constitutional. 

Search and Seizure. When reasonable expectations of privacy exist, additional 
investigations after the fire has been extinguished and officials have left the scene 
must be made pursuant to a warrant or a new exigency. 

Search Warrants: Evidence: Probable Cause. When a warrant is necessary, the 
object of the search dictates the type of warrant required. If the primary objective is 
to determine the cause of the fire, an administrative warrant will suffice. However, if 
the primary objective is to gather evidence of criminal activity, a criminal search war- 
rant must be obtained upon a showing of probable cause. 

Arson; Search Warrants: Evidence. Once investigators determine arson as the 
cause of a blaze, a search warrant must be obtained in order to gather evidence of 
criminal activity that was not seized in plain view during the initial search. 
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16. Pleas: Waiver. Guilty pleas are grave and solemn acts which waive certain consti- 
tutional rights, and they therefore must be knowing, intelligent acts done with suffi- 
cient awareness of the relevant circumstances and likely consequences. 

17. Pleas: Effectiveness of Counsel. A plea of guilty will be found to be freely and vol- 
untarily entered upon the advice of counsel if that advice is within the range of com- 
petence demanded of attomeys in criminal cases. 

18. Postconviction: Right to Counsel. Under the Nebraska Postconviction Act, it is 
within the discretion of the trial court as to whether counsel shal! be appointed to rep- 
resent the defendant. 

19. Pestconviction: Justiclable Issues: Right to Counsel: Appeal and Error. Where 
the assigned errors in the postconviction petition before the district court are either 
procedurally barred or without merit, establishing that the postconviction action con- 
tained no justiciable issue of law or fact, it is not an abuse of discretion to fail to 
appoint appellate counsel for an indigent defendant. However, where the defendant’s 
petition presents a justiciable issue to the district court for postconviction determina- 
tion, an indigent defendant is entitled to the appointment of counsel. 


Appeal from the District Court for Buffalo County: JoHN P. 
ICENOGLE, Judge. Reversed and remanded with directions. 


Thomas J. Silvers, pro se. 


Don Stenberg, Attorney General, and Mark D. Starr for 
appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorRMACK, and MILLER-LERMAN, JJ. 


STEPHAN, J. 

In 1986, following a fire at his home that caused the death of 
his stepdaughter, Thomas J. Silvers pled guilty to first degree 
arson and first degree felony murder and is currently serving 
sentences for those convictions. In this action filed in the dis- 
trict court for Buffalo County, Silvers sought postconviction 
relief on two theories: (1) The arson conviction violated double 
jeopardy because arson is an underlying felony of first degree 
felony murder and (2) he was denied effective assistance of 
counsel because his attorney failed to file a motion to suppress 
evidence seized by fire and police officials without warrants at 
various times after the fire and failed to inform him of the via- 
bility of such a motion. The district court allowed the State 30 
days to show cause or request a hearing as to why the court 
should not summarily dismiss the arson conviction based upon 
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a violation of double jeopardy. However, the court denied 
Silvers’ request for relief regarding the felony murder convic- 
tion on the basis that Silvers’ pleadings did not allege sufficient 
facts to justify an evidentiary hearing. We conclude that Silvers’ 
pro se motion alleges sufficient facts to state a claim for post- 
conviction relief and that it cannot be determined from the files 
and records before us that he is not entitled to such relief. 
Accordingly, we reverse, and remand with directions that 
Silvers be granted an evidentiary hearing with the assistance of 
appointed counsel. 


FACTUAL ALLEGATIONS 

In his motion for postconviction relief filed in January 1998, 
Silvers alleges that a fire broke out at his home in Kearney, 
Nebraska, on May 3, 1986, and that his stepdaughter, Sheila 
Heard, died on May 11 as a result of extensive burns she 
suffered in the fire. Silvers alleges that he was arrested by 
Kearney police on May 6 and that he was eventually charged 
with first degree felony murder and first degree arson. Shortly 
after his arrest, Silvers retained an attorney to represent him. 
After initially pleading not guilty to both charges, Silvers 
changed his pleas to guilty and was convicted and sentenced to 
life imprisonment for felony murder and a consecutive term of 
5 to 10 years’ imprisonment for arson. In his brief, Silvers 
asserts that his guilty pleas were not entered pursuant to any 
plea agreement. 

Silvers alleges that the alarm which summoned the Kearney 
Fire Department to his home was turned in at 1:23 a.m. on May 
3, 1986, and that firefighters arrived a short time later and extin- 
guished the fire within approximately 5 to 6 minutes of their 
arrival. He alleges that the fire was confined to a bedroom area 
and that investigators were able to enter the home and examine 
the scene shortly after the fire had been extinguished. 

Silvers alleges that after determining the point of the fire’s 
origin, investigators contacted Gary Nelson, a deputy State Fire 
Marshal, who arrived at the scene at 1:48 a.m. Silvers alleges 
that based on Nelson’s experience and the observance of certain 
burn patterns, Nelson determined that the fire had been inten- 
tionally set. Silvers further alleges that a Detective Dreyer of 
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the Kearney Police Department was then contacted and 
requested to photograph the area of the home where the arson 
was believed to have occurred. Silvers states that firefighters 
departed the scene at 2:25 a.m., leaving only a guard outside the 
home, and that Dreyer left at 3 a.m, leaving no police officials 
either inside or outside of the home. 

Silvers alleges that while Dreyer was investigating the fire 
scene, Nelson went to the hospital where Heard was being 
treated for extensive burns she received in the fire. Upon detect- 
ing a strong odor of gasoline on her clothing, he seized it as evi- 
dence. Silvers alleges that several meetings and telephone calls 
occurred during which various investigators and a senior deputy 
State Fire Marshal concluded the fire was caused by arson and 
that a call was made requesting assistance from the Nebraska 
State Patrol. 

According to Silvers’ motion, beginning at 6:30 a.m. on May 
3, 1986, two deputy State Fire Marshals and a detective with the 
sheriff’s office began searching his home for the sole purpose of 
gathering evidence. He alleges that a mobile crime unit from the 
Nebraska State Patrol arrived at 7:30 a.m. and also began to par- 
ticipate in the search. Silvers alleges that the searches were car- 
ried out in the absence of any exigent circumstances, that they 
were not accomplished pursuant to either an administrative war- 
rant or a search warrant, and that 17 items of evidence which 
had not been discovered during the initial investigation were 
removed from his home. Silvers states that the evidence seized 
was then used to “coerce” him and his wife to consent to further 
searches of his home, which resulted in the seizure of 18 more 
items of evidence. Silvers further alleges that in mid-July, 
another warrantless and nonconsensual search occurred, which 
resulted in the seizure of a barbell. 

Silvers alleges in his motion that his attorney never advised 
him of the illegality of the searches, did not file a motion to sup- 
press evidence seized during the searches, and failed to advise 
him of the true strength of his case had the evidence been sup- 
pressed. Silvers further alleges that his attorney did not provide 
him with documents concerning the searches and did not allow 
him to review any of his discovery files. Silvers asserts that he 
would not have entered pleas of guilty if his attorney had 
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advised him of the viability of a motion to suppress and that his 
guilty pleas were therefore not intelligently made due to inef- 
fective assistance of counsel. 


FILES AND RECORDS 

The record before us does not include a transcript or bill of 
exceptions from the 1986 criminal proceedings which resulted 
in Silvers’ convictions. Other than the transcript of the postcon- 
viction proceeding, the only files and records presented are 
those contained in a presentence investigation file compiled 
during the original prosecution. This file contains a copy of a 
journal entry entered on August 29, 1986, which reflects the 
entry and acceptance of Silvers’ plea of guilty to the charge of 
first degree arson, as well as various statements and investiga- 
tive reports. Silvers refers to the presentence investigation file 
in his motion for postconviction relief, alleging that it supports 
the factual allegations upon which he bases his claim for post- 
conviction relief, 


PROCEDURAL BACKGROUND 

Upon review of Silvers’ motion for postconviction relief, the 
district court entered an order filed January 23, 1998, in which 
it allowed the State 30 days to show cause or request a hearing 
as to why the court should not summarily dismiss the arson con- 
viction based upon a violation of double jeopardy. In the same 
order, the district court denied Silvers’ requested relief regard- 
ing his felony murder conviction based upon a finding that he 
had not alleged sufficient facts to warrant an evidentiary hear- 
ing or appointment of counsel. The record does not reflect 
whether the State responded to the show cause order pertaining 
to the arson conviction, and its time for doing so had not expired 
when Silvers perfected this appeal on February 9. Although 
Silvers filed his appellate briefs pro se, he was represented by 
counsel at oral argument. 


ASSIGNMENTS OF ERROR 
Silvers assigns that the district court erred in (1) failing to 
find a violation of Silvers’ Fourth Amendment right to be free 
from unreasonable searches and seizures, (2) finding that 
Silvers had received effective assistance of counsel, (3) failing 
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to grant an evidentiary hearing, and (4) failing to appoint 
counsel. 


STANDARD OF REVIEW 
A defendant requesting postconviction relief must establish 
the basis for such relief, and the findings of the district court 
will not be disturbed unless they are clearly erroneous. State v. 
Dandridge, ante p. 364, 585 N.W.2d 433 (1998). 


ANALYSIS 


JURISDICTION 

Because the district court left the issue of double jeopardy 
open to further proceedings and Silvers filed his appeal during 
that timeframe, we must first consider whether there is a final, 
appealable order. Before reaching the legal issues presented for 
review, it is the duty of an appellate court to determine whether 
it has jurisdiction over the matter before it. Fitzke v. City of 
Hastings, ante p. 46, 582 N.W.2d 301 (1998); Olsen v. Olsen, 
254 Neb. 293, 575 N.W.2d 874 (1998). The three types of final 
orders which may be reviewed on appeal under the provisions 
of Neb. Rev. Stat. § 25-1902 (Reissue 1995) are (1) an order 
which affects a substantial right in an action and which in effect 
determines the action and prevents a judgment, (2) an order 
affecting a substantial right made during a special proceeding, 
and (3) an order affecting a substantial right made on summary 
application in an action after a judgment is rendered. O’Connor 
v. Kaufman, ante p. 120, 582 N.W.2d 350 (1998); State v. Kula, 
254 Neb. 962, 579 N.W.2d 541 (1998); SID No. 1 v. Nebraska 
Pub. Power Dist., 253 Neb. 917, 573 N.W.2d 460 (1998). While 
the order from which Silvers appeals clearly affected a substan- 
tial right, namely, his claim that his conviction for felony mur- 
der is void because of ineffective assistance of counsel, it does 
not fall within the first or third above-listed categories estab- 
lished by § 25-1902, and we must therefore determine whether 
it was made during a special proceeding so as to be appealable 
under § 25-1902. 

Special proceedings entail civil statutory remedies not 
encompassed in chapter 25 of the Nebraska Revised Statutes. 
SID No. 1 v. Nebraska Pub. Power Dist., supra. Special pro- 
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ceedings have also been described as “every special statutory 
remedy which is not in itself an action.” State v. Gibbs, 253 
Neb. 241, 245, 570 N.W.2d 326, 329 (1997). 

Although we have never specifically addressed the issue of 
whether postconviction actions constitute special proceedings, 
we have held that various proceedings under Chapter 29 of the 
Nebraska Revised Statutes constitute special proceedings 
affecting substantial rights. See, State v. Gibbs, supra (order 
overruling motion for discharge based on violation of speedy 
trial provisions of Neb. Rev. Stat. § 29-1207 (Reissue 1995)); 
State v. Kula, supra (reaffirming holding in State v. Gibbs, 
supra); State v. Guatney, 207 Neb. 501, 299 N.W.2d 538 (1980) 
(order issued pursuant to procedures under chapter 29 finding 
defendant not competent to stand trial); Jn re Application of 
Tail, Tail v. Olson, 144 Neb. 820, 14 N.W.2d 840 (1944) (appli- 
cation for writ of habeas corpus). Further indication that a post- 
conviction action should be considered a “special proceeding” 
within the context of § 25-1902 lies in the fact that a postcon- 
viction action is a civil statutory remedy which is not encom- 
passed in chapter 25. See Neb. Rev. Stat. § 29-3001 (Reissue 
1995) (stating that postconviction proceedings “shall be civil in 
nature”). We therefore conclude that the order of the district 
court is appealable under § 25-1902. 


POSTCONVICTION PROCEDURE 
The Nebraska Postconviction Act provides in part: 

A prisoner in custody under sentence and claiming a 
right to be released on the ground that there was such a 
denial or infringement of the rights of the prisoner as to 
render the judgment void or voidable under the Constitu- 
tion of this state or the Constitution of the United States, 
may file a verified motion at any time in the court which 
imposed such sentence, stating the grounds relied upon, 
and asking the court to vacate or set aside the sentence. 

Unless the motion and the files and records of the case 
show to the satisfaction of the court that the prisoner is 
entitled to no relief, the court shall cause notice thereof to 
be served on the county attorney [and] grant a prompt 
hearing thereon.... 
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§ 29-3001. An evidentiary hearing on a motion for postconvic- 
tion relief is required on an appropriate motion containing fac- 
tual allegations which, if proved, constitute an infringement of 
the movant’s rights under the state or federal Constitution. State 
v. Dandridge, ante p. 364, 585 N.W.2d 433 (1998); State v. 
Parmar, 249 Neb. 462, 544 N.W.2d 102 (1996). However, an 
evidentiary hearing is not required when a motion for postcon- 
viction relief alleges only conclusions of fact or law. State v. 
Jones, 254 Neb. 212, 575 N.W.2d 156 (1998); State v. Boppre, 
252 Neb. 935, 567 N.W.2d 149 (1997); State v. Lyman, 241 
Neb. 911, 492 N.W.2d 16 (1992). Also, an evidentiary hearing 
may be denied on a motion for postconviction relief when the 
records and files affirmatively show that the defendant is enti- 
tled to no relief. State v. Dandridge, supra; State v. Parmar, 
supra. Such files and records may include the presentence 
report. State v. Rivers, 226 Neb. 353, 411 N.W.2d 350 (1987). 
Thus, we have stated that an evidentiary hearing must be 
granted “when the facts alleged would justify relief, if true, or 
when a factual dispute arises as to whether a constitutional right 
is being denied.” State v. Lofquest, 223 Neb. 87, 90, 388 N.W.2d 
115, 117 (1986). ; 

We pause here to note that in State v. Jones, 254 Neb. at 215, 
575 N.W.2d at 159, we articulated the test for denying an evi- 
dentiary hearing on the basis of the files and records somewhat 
differently, stating that a court need not conduct an evidentiary 
hearing in a postconviction case when “notwithstanding proper 
pleadings of facts in a motion for postconviction relief, the files 
and records in the movant’s case do not show a denial or viola- 
tion of the movant’s constitutional rights causing the judgment 
against the movant to be void or voidable.” Accord State v. 
Boppre, supra. To the extent that this statement suggests that an 
evidentiary hearing on an adequately pled motion for postcon- 
viction relief is required only where the files and records estab- 
lish entitlement to relief, it is disapproved. The plain language 
of § 29-3001 provides that an evidentiary hearing is required 
under such circumstances “[uJnless the motion and the files and 
records of the case show to the satisfaction of the court that the 
prisoner is entitled to no relief... 2’ (Emphasis supplied.) As 
we stated in State v. Dandridge, a motion for postconviction 
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relief may be denied “when the records and files affirmatively 
show that the defendant is entitled to no relief.” Ante at 367, 585 
N.W.2d at 435. 


INEFFECTIVE ASSISTANCE OF COUNSEL 
Normally, a voluntary guilty plea waives all defenses to a 
criminal charge. State v. Lyman, supra. However, in a postcon- 
viction action brought by a defendant convicted on the basis of 
a guilty plea, a court will consider an allegation that the plea 
was the result of ineffective assistance of counsel. Jd. When a 
defendant in a postconviction motion alleges a violation of his 
or her constitutional right to effective assistance of counsel as a 
basis for relief, the standard for determining the propriety of the 
claim is whether the attorney, in representing the accused, per- 
formed at least as well as a lawyer with ordinary training and 
skill in the criminal law in the area. State v. Russell, 248 Neb. 
723, 539 N.W.2d 8 (1995). Further, the defendant must make a 
showing of how the defendant was prejudiced in the defense of 
his or her case as a result of his or her attorney’s actions or inac- 
tions. State v. Russell, supra; State v. Escamilla, 245 Neb. 13, 
511 N.W.2d 58 (1994). When a conviction is based upon a 
guilty plea, the prejudice requirement is satisfied if the defend- 
ant shows a reasonable probability that but for the errors of 
counsel, the defendant would have insisted on going to trial 
rather than pleading guilty. State v. Lyman, supra. The entire 
ineffectiveness analysis is viewed with a strong presumption 
that counsel’s actions were reasonable and that even if found 
unreasonable, the error justifies setting aside the judgment only 
if there was prejudice. Strickland v. Washington, 466 U.S. 668, 
104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984); State v. Lyman, supra. 
Silvers’ ineffective assistance of counsel claim centers upon 
his allegation that his attorney did not adequately assert and 
advise him of his Fourth Amendment rights pertaining to evi- 
dence seized from his home after the fire. The U.S. Supreme 
Court has set out three factors that govern the constitutionality 
of warrantless and nonconsensual entries onto premises that are 
damaged by fire: 
whether there are legitimate privacy interests in the fire- 
damaged property that are protected by the Fourth 
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Amendment; whether exigent circumstances justify the 
government intrusion regardless of any reasonable expec- 
tations of privacy; and, whether the object of the search is 
to determine the cause of the fire or to gather evidence of 
criminal activity. 
Michigan v. Clifford, 464 U.S. 287, 292, 104 S. Ct. 641, 78 L. 
Ed. 2d 477 (1984). If reasonable privacy interests remain in the 
property damaged by fire, in the absence of consent, any offi- 
cial entry must be made pursuant to a warrant or pursuant to 
exigent circumstances. Id. 

A burning building creates an exigency that justifies the war- 
rantless entry of fire officials to fight the blaze. Jd. In addition, 
once fire officials are in the building, they may remain there 
without a warrant “for a reasonable time” to ensure that the fire 
will not reignite and to investigate the cause of the fire after it 
has been extinguished. 464 U.S. at 293. See, also, Michigan v. 
Tyler, 436 U.S. 499, 98 S. Ct. 1942, 56 L. Ed. 2d 486 (1978). 
During this time, warrantless seizures of evidence found in 
plain view while inspecting the premises are also constitutional. 
Michigan v. Tyler, supra. However, when reasonable expecta- 
tions of privacy exist, additional investigations after the fire has 
been extinguished and officials have left the scene must be 
made pursuant to a warrant or a new exigency. Id. 

What constitutes a “reasonable time” depends upon the cir- 
cumstances of the case. The U.S. Supreme Court has held that 
when officials could not remain in a building following a fire to 
investigate its cause due to darkness and smoke, a search that 
occurred after the officials left the scene and returned during 
daylight was a continuation of the initial search and did not 
require a warrant. Michigan v. Tyler, supra. See, also, U.S. v. 
Veltmann, 869 F. Supp. 929 (M.D. Fla. 1994), aff’d 87 F.3d 
1329 (11th Cir. 1996) (delay justified due to darkness, smoke, 
and haze). However, the Court has also held that when officials 
left a private residence and returned after the owner had taken 
steps to secure the area, reentry without a warrant was imper- 
missible. Michigan v. Clifford, supra. 

When a warrant is necessary, the object of the search dictates 
the type of warrant required. Jd. If the primary objective is to 
determine the cause of the fire, an administrative warrant will 
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suffice. Id. However, if the primary objective is to gather evi- 
dence of criminal activity, a criminal search warrant must be 
obtained upon a showing of probable cause. Jd. See, also, U.S. 
v. Veltmann, supra (warrant required to seize evidence not in 
plain view when searching for evidence of criminal activity). 
Further, once investigators determine arson as the cause of a 
blaze, a search warrant must be obtained in order to gather evi- 
dence of criminal activity that was not seized in plain view dur- 
ing the initial search. Michigan v. Clifford, supra; U.S. v. 
Veltmann, supra. See, also, Rose v. State, 586 So. 2d 746, 754 
(Miss. 1991) (once search has become “curiosity adventure” 
which might lead to evidence of criminal activity, warrant is 
necessary ). 

We conclude that Silvers alleged sufficient facts which, if 
proved to be true, would have formed the basis for a viable 
motion to suppress at least some of the evidence seized from his 
home after the fire based upon a violation of Silvers’ rights 
under the Fourth Amendment. In particular, he has made spe- 
cific factual allegations that warrantless searches and seizures 
occurred without his consent after the fire had been extin- 
guished and its cause determined. He has further alleged that as 
of the date he entered his guilty plea, his attorney had not filed 
a motion to suppress on his behalf or advised him of his right to 
move for suppression of evidence which may have been unlaw- 
fully seized. Taken at face value, these alleged facts would be 
sufficient to satisfy the first part of the aforementioned test for 
ineffective assistance of counsel; i.e., performance below the 
standard expected of reasonable criminal defense counsel. 

The question then becomes whether Silvers has alleged facts 
sufficient to satisfy the second part of the test, i.e., that he was 
prejudiced as the result of a deficiency in the performance of his 
attorney. The State argues that because, with the exception of a 
“barbell,” Silvers’ motion for postconviction relief does not 
identify the specific items of evidence alleged to have been 
unlawfully seized, there is no factual allegation sufficient to 
establish the element of prejudice. Although it is true that 
Silvers does not specifically identify the evidence which he 
contends should have been suppressed, he does allege that 35 
items of evidence were seized during warrantless searches con- 


714 255 NEBRASKA REPORTS 


ducted after the fire had been extinguished and its cause deter- 
mined. He also alleges that his attorney did not provide him 
with reports or documents concerning these searches or permit 
him to review any discovery files and that his attorney did not 
advise him as to the viability of a motion to suppress and its 
potential impact on the strength of the prosecution’s case prior 
to the time that he entered his guilty plea. “Guilty pleas are 
‘grave and solemn’ acts which waive certain constitutional 
rights, and they therefore must be ‘* * * knowing, intelligent 
acts done with sufficient awareness of the relevant circum- 
stances and likely consequences.’” United States ex rel. Watson 
v. Mazurkiewicz, 326 F. Supp. 622, 625 (E.D. Pa. 1971), quot- 
ing Brady v. United States, 397 U.S. 742, 90 S. Ct. 1463, 25 L. 
Ed. 2d 747 (1970). A plea of guilty will be found to be freely 
and voluntarily entered upon the advice of counsel if that advice 
is within the range of competence demanded of attorneys in 
criminal cases. State v. Escamilla, 245 Neb. 13, 511 N.W.2d 58 
(1994). 

Certainly, competent criminal defense counsel would be 
expected to evaluate evidence seized from a defendant’s resi- 
dence by law enforcement personnel and advise the defendant 
regarding the probability of its suppression as a part of advising 
him whether or not to enter a guilty plea. One inference which 
can be drawn from Silvers’ motion is that the evidence which he 
alleges to have been unlawfully seized was the only evidence of 
his guilt. If that were proved to be true, it could establish a rea- 
sonable probability that Silvers would have chosen to go to trial 
instead of pleading guilty, had the evidence been suppressed. 

The question before us is not whether Silvers is entitled to 
postconviction relief, but whether an evidentiary hearing should 
be held to determine that question. Taken as a whole and con- 
sidering that Silvers filed his motion pro se, we conclude that 
Silvers’ allegations of ineffective assistance of counsel are suf- 
ficiently specific to require us to examine files and records to 
determine whether they affirmatively show that Silvers is not 
entitled to postconviction relief. See State v. Russ, 193 Neb. 
308, 226 N.W.2d 775 (1975). In some postconviction cases 
involving claims that counsel was ineffective in failing to seek 
suppression of inadmissible evidence, we have concluded that 
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no evidentiary hearing was required because information con- 
tained in files and records showed that the movant was not enti- 
tled to relief. See, e.g., State v. Dixon, 237 Neb. 630, 467 
N.W.2d 397 (1991) (suppression motion would have been 
unsuccessful under circumstances); State v. Britt, 237 Neb. 163, 
465 N.W.2d 466 (1991) (objection to seized evidence would not 
have been successful); State v. Apodaca, 223 Neb. 258, 388 
N.W.2d 837 (1986) (record showed that counsel raised Fourth 
Amendment issue that defendant alleged he was not informed 
of, and actually did file motion to suppress); State v. Bartlett, 
199 Neb. 471, 259 N.W.2d 917 (1977) (hearing not required in 
absence of any grounds which would be source for counsel’s 
challenge to search). 

However, in State v. Jackson, 226 Neb. 857, 415 N.W.2d 465 
(1987), we held that an evidentiary hearing was necessary based 
upon allegations that the defense counsel was ineffective in fail- 
ing to file a motion to suppress evidence vital to the State’s case 
and in failing to object to the evidence at trial on the basis that 
it had been unconstitutionally seized from the defendant at the 
time of his arrest. We wrote: 

The facts concerning the defendant’s arrest, as shown 
by the files and records, are almost completely unknown 
to this court. Defendant’s amended postconviction peti- 
tion, while not as artful as it might be, is sufficient to raise 
the issue of the lawfulness of his arrest. Defendant alleges 
an illegal search. The files and records of the case do not 
show that “defendant is entitled to no relief.” If defendant 
can establish his allegations, he might be entitled to relief. 

226 Neb. at 862, 415 N.W.2d at 468. 

We are unable to conclude from our review of Silvers’ pre- 
sentence investigation file that he is not entitled to postconvic- 
tion relief. At least to some degree, the information contained in 
the file is consistent with the chronology of events alleged in 
Silvers’ motion. One investigative memo makes reference to a 
search warrant, but neither its scope nor time of issuance is 
reflected, and a copy of the warrant itself is not contained in the 
file. Another investigative memo indicates that a consent to 
search was executed by Silvers and his wife at some time on 
May 3, 1986, but the consent form itself is not contained in the 
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file and there is no information upon which to evaluate Silvers’ 
claim that the consent was “coerced” other than a statement 
taken from Silvers’ wife on that date in which she stated that she 
did not understand the consent form she was being asked to 
sign. The file contains some indication that law enforcement 
personnel searched Silvers’ home, took photographs, and seized 
certain evidence on the morning of May 3 without a warrant or 
consent and at a time when Silvers may have had a reasonable 
expectation of privacy in the premises. The file does not indi- 
cate any confession prior to the guilty plea, and we are unable 
to ascertain from its contents whether there was incriminating 
evidence other than that seized from his home. The file does not 
indicate whether a motion to suppress was filed or whether 
Silvers was counseled by his attorney on this issue before he 
entered his plea. Thus, we conclude that an evidentiary hearing 
is necessary to resolve Silvers’ claim for postconviction relief 
and that the district court’s determination to the contrary was 
clearly erroneous. 


APPOINTMENT OF COUNSEL 

Silvers also assigns as error the failure of the district court to 
appoint counsel to represent him. Under the Nebraska 
Postconviction Act, it is within the discretion of the trial court 
as to whether counsel shall be appointed to represent the 
defendant. State v. Boppre, 252 Neb. 935, 567 N.W.2d 149 
(1997). Where the assigned errors in the postconviction petition 
before the district court are either procedurally barred or with- 
out merit, establishing that the postconviction action contained 
no justiciable issue of law or fact, it is not an abuse of discre- 
tion to fail to appoint appellate counsel for an indigent defend- 
ant. Jd. However, where the defendant’s petition presents a jus- 
ticiable issue to the district court for postconviction 
determination, an indigent defendant is entitled to the appoint- 
ment of counsel. Id. 

As previously discussed, Silvers’ petition presents a justicia- 
ble issue for postconviction determination. Accordingly, it was 
an abuse of discretion for the district court to deny Silvers’ 
request for the appointment of counsel. We reverse, and remand 
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with directions to appoint counsel for Silvers and conduct an 
evidentiary hearing on his motion for postconviction relief. 
REVERSED AND REMANDED WITH DIRECTIONS. 


GRAMERCY HILL ENTERPRISES, A GENERAL PARTNERSHIP, 
APPELLANT, V. STATE OF NEBRASKA, DEPARTMENT OF HEALTH, 
APPELLEE, AND AMBASSADOR LINCOLN, INC., 
INTERVENOR-APPELLEE. 

587 N.W. 2d 378 
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1. Administrative Law: Judgments: Final Orders: Appeal and Error. An aggrieved 
party may obtain review of any judgment or final order entered by a district court 
under the Administrative Procedure Act. A final order rendered by a district court in 
a judicial review pursuant to the Administrative Procedure Act may be reversed, 
vacated, or modified by an appellate court for errors appearing on the record. 

2. Administrative Law: Final Orders: Appeal and Error. When reviewing an order 
of a district court under the Administrative Procedure Act for errors appearing on the 
record, the inquiry is whether the decision conforms to the law, is supported by com- 
petent evidence, and is neither arbitrary, capricious, nor unreasonable. 

3. Administrative Law: Judgments: Appeal and Error. On an appeal under the 
Administrative Procedure Act, an appellate court reviews the judgment of the district 
court for errors appearing on the record and will not substitute its factual findings for 
those of the district court where competent evidence supports those findings. 

4. Statutes: Constitutional Law. A litigant who invokes the provisions of a statute 
may not challenge its validity nor seek the benefit of such statute and in the same 
action and at the same time question its constitutionality, 

5. Equal Protection: Proof. The initial inquiry in an equal protection analysis focuses 
on whether one has demonstrated that one was treated differently than others simi- 
larly situated. Absent this threshold showing, one lacks a viable equal protection 
claim. 
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HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCoRMACK, and MILLER-LERMAN, JJ. 


MILLER-LERMAN, J. 

Gramercy Hill Enterprises (Gramercy), appellant, is a resi- 
dential retirement center which sought to add 60 skilled nursing 
beds to its existing facility. Gramercy appeals the district 
court’s order affirming the decision of the Certificate of Need 
Review Committee (Review Committee) which had affirmed 
the decision of the Nebraska Department of Health, now known 
as the Department of Health and Human Services (Department), 
to deny Gramercy a certificate of need (CON). For the reasons 
recited below, we affirm the district court’s order. 


BACKGROUND 

On October 6, 1995, Gramercy filed an application for .a 
CON with the Department. Gramercy presently operates 89 
independent living and 59 personal care apartments in Lincoln, 
Nebraska. In its application, Gramercy proposed to construct a 
three-story addition to its existing facility. The addition would 
consist of an additional 26 residential apartments on the third 
floor and 60 skilled nursing beds on the first and second floors. 
The 60 skilled nursing beds would be situated in 42 rooms, 18 
semiprivate and 24 private. A CON is required only for the 
skilled nursing bed portion of the addition. The estimated cost 
of the skilled nursing bed portion of the addition was approxi- 
mately $2.34 million. The proposed addition would be located 
within the “Region 2” health planning area. 

On October 25, 1995, a public hearing was held on 
Gramercy’s application. On December 29, the Department 
issued extensive findings and denied Gramercy’s application. 
On January 3, 1996, Gramercy appealed to the Review 
Committee regarding the denial of its application. On January 
12, Ambassador Lincoln, Inc. (Ambassador), one of Gramercy’s 
competitors, filed a petition to intervene, contending that the 
Department’s decision to deny Gramercy a CON should be 
affirmed. Gramercy waived the requirement set forth in Neb. 
Rev. Stat. § 71-5866 (Reissue 1996) that the Review Committee 
render a decision within 45 days of the request for appeal. 
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On April 12 and 13, 1996, a hearing was held before the 
Review Committee. The transcription of that 2-day hearing 
comprises 557 pages of testimony. Several witnesses appeared 
at the hearing, including the following who testified on 
Gramercy’s behalf: Donald Smith, financial feasibility analyst 
with the Department; John Strauss, manager of the strategic and 
facilities planning division of Coopers & Lybrand’s Chicago 
health care practice; Shirley Travis, vice president of patient 
care services at Lincoln General Hospital; Andrew Jacobs, pres- 
ident of the Gramercy Hill corporation, the general partnership 
which owns Gramercy; John Austin, research associate at the 
Nebraska Bureau of Business Research; and Larry Morrison, of 
the Department. Several of the Department’s employees testi- 
fied on behalf of the Department: Kathleen Kelly, a research 
analyst; Rodney Laucomer, an architect with the licensing and 
data section; Smith; and Stephen Frederick, an administrator in 
the health assistance planning and development section. Lastly, 
Michael Ryan, director of operations at Ambassador, spoke in 
opposition to Gramercy’s application. 

At the hearing, a copy of the Department’s “Findings, Con- 
clusion, and Decision” was received into evidence by the 
Review Committee. After its review, the Review Committee 
affirmed the Department’s denial of a CON to Gramercy. 
Gramercy appealed to the district court, pursuant to the 
Administrative Procedure Act, Neb. Rev. Stat. § 84-901 et seq. 
(Reissue 1994 & Supp. 1995), which affirmed the decision of 
the Review Committee. Gramercy appeals. 


ASSIGNMENTS OF ERROR 

Gramercy’s eight assignments of error may be consolidated 
for purposes of this appeal. On appeal, Gramercy generally con- 
tends that the district court’s judgment is not supported by the 
evidence; is contrary to law; and is arbitrary, capricious, and 
unreasonable. Specifically, Gramercy argues that the district 
court erred (1) in determining that Gramercy had failed to sat- 
isfy the criteria for a CON set out in the Nebraska Health Care 
Certificate of Need Act (CON Act), Neb. Rev. Stat. §§ 71-5801 
through 71-5870 (Reissue 1990 & Cum. Supp. 1994), and in the 
CON regulations promulgated thereunder, 182 Neb. Admin. 
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Code, ch. 2, §§ 001 through 006 (1983); (2) in concluding that 
the CON Act, as written and applied by the Department, does 
not violate procedural due process protections; and (3) in fail- 
ing to address and therefore rejecting Gramercy’s equal protec- 
tion claim. 


STANDARD OF REVIEW 

An aggrieved party may obtain review of any judgment or 
final order entered by a district court under the Administrative 
Procedure Act. Vinci v. Nebraska Dept. of Corr. Servs., 253 
Neb. 423, 571 N.W.2d 53 (1997). A final order rendered by a 
district court in a judicial review pursuant to the Administrative 
Procedure Act may be reversed, vacated, or modified by an 
appellate court for errors appearing on the record. Id. 

When reviewing an order of a district court under the Admin- 
istrative Procedure Act for errors appearing on the record, the 
inquiry is whether the decision conforms to the law, is sup- 
ported by competent evidence, and is neither arbitrary, capri- 
cious, nor unreasonable. Id. 

On an appeal under the Administrative Procedure Act, an 
appellate court reviews the judgment of the district court for 
errors appearing on the record and will not substitute its factual 
findings for those of the district court where competent evi- 
dence supports those findings. Id. 


ANALYSIS 


1, GRAMERCY’S FAILURE TO SATISFY CON CRITERIA 

Gramercy argues that the district court erred in determining 
that Gramercy failed to satisfy the criteria for a CON set out in 
the CON Act and the CON regulations. The Department and 
Ambassador argue that Gramercy failed to meet the criteria set 
out in the Nebraska statutes and the CON regulations. 

Section 71-5830(7) requires that a CON be obtained prior to 
“{aJny capital expenditure or obligation incurred by or on 
behalf of a health care facility in excess of the capital expendi- 
ture minimum made .. . [i]n preparation for the offering or 
developing of a new institutional health service [or] in prepara- 
tion for initiating a substantial change in an existing health ser- 
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vice... .” Section 71-5805.01 defines capital expenditure min- 
imum as a “base amount of one million two hundred thousand 
dollars . . . .’ Because the cost of Gramercy’s new addition for 


skilled nursing beds exceeds this amount, a CON was required 
for the addition. 

In § 71-5802, the Legislature stated that the purpose of the: 
CON Act is 

to conserve the limited health care resources of personnel 
and health care facilities in order to provide quality health 
care to all citizens of the state, to minimize unnecessary 
duplication of facilities and services, to encourage devel- 
opment of appropriate alternative methods of delivering 
health care, to promote wherever appropriate a more com- 
petitive health care delivery system, to encourage the pro- 
vision of high-quality health care which is available and 
accessible to all citizens of the state, and to maximize the 
effectiveness of expenditures made for health care. 

The consideration of a CON application is governed by three 
authorities: (1) the CON Act, (2) Department regulations pro- 
mulgated under the act, and (3) the state health plan. Beverly 
Enter.-Nebraska v. Columbus Health Care, 2 Neb. App. 410, 
510 N.W.2d 569 (1993), citing Department of Health v. Grand 
Island Health Care, 223 Neb. 587, 391 N.W.2d 582 (1986). 

Under the Nebraska Administrative Code, “the applicant 
bears the burden of demonstrating in its application that the pro- 
posal satisfies all of the review criteria in [the Department] reg- 
ulations which are appropriate and significant to the proposal.” 
182 Neb. Admin. Code, ch. 2, § 003.02C (1983). Additionally, 
“[{iJn an appeal of a decision to deny a [CON], the person 
requesting the appeal shall bear the burden of proving that the 
project meets the applicable criteria... .” § 71-5865. 

In its order, the district court affirmed the Review Commit- 
tee’s decision and set forth specific findings, stating that 
Gramercy had not met several of the criteria for a CON set out 
in the CON regulations. As noted above, an applicant must meet 
all of the applicable criteria in order to be granted a CON. The 
failure of Gramercy to meet at least two criteria for a CON dis- 
poses of this appeal. 
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(a) Least Costly of Alternatives 
The district court found, inter alia, that Gramercy had not 
met its burden in establishing that its proposed facility is the 
most cost-efficient alternative. This finding is amply supported 
by the record. 
Section 005.02A2 states in relevant part: 

The applicant must demonstrate that the proposed pro- 
ject is the least costly of the alternatives for meeting the 
need established under part 005.01A above, or if it is not 
the least costly, that it is the most effective alternative for 
meeting such need. In determining which alternative is the 
least costly, consideration shall include (but without limi- 
tation to) the following: the total cost of the project; 
charges to all consumers and payers, including govern- 
ment reimbursement programs; the effect of the proposed 
means of financing on consumers and payers considered as 
a whole; and, in the case of construction projects (includ- 
ing remodeling), the design, methods, and materials of 
construction and the long-term energy costs for the project. 

In its order, the district court stated: 

The record reflects that Gramercy’s proposed facility will 
have nursing stations on separate floors which is unusual 
because the typical long-term care facility incorporates a 
one-story design. Evidence suggests that such a design 
will not be the most cost efficient. . . . The Appellant 
Gramercy emphasis [sic] that “a multi-story design was 
the most efficient for purposes of the actual building site 
of the proposed structure”. Appellant’s brief at 36. 
However, the issue is not what is the best design for that 
particular building site but rather what is the best alterna- 
tive for the community. While a multi-story design may be 
the best plan for that site, it is not a justification for grant- 
ing a certificate when a more efficient facility could exist 
at another site. As a result, the Appellant Gramercy has not 
met, its burden to establish that the proposed facility is the 

most cost efficient alternative. 
There is sufficient competent evidence in this record to sup- 
port the district court’s findings. At the hearing before the 
Review Committee, Laucomer remarked on Gramercy’s two- 
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story addition for the skilled nursing beds and stated that “there 
could be more efficient ways . . . of providing care for sixty 
beds.” Laucomer stated that the cost of the project for 
Gramercy’s proposed two-story addition would be more expen- 
sive than a one-story design on a square-foot basis. Laucomer 
further testified that Gramercy’s proposed addition would not 
be as efficient as a one-story design, because Gramercy’s pro- 
posed multistory design would require duplication of and pro- 
vision for certain items that a single-story design would not, 
including multiple nursing stations and an elevator. The district 
court did not err in concluding that Gramercy’s proposed addi- 
tion was not the least costly of alternatives, and therefore, 
Gramercy failed to meet the criteria for a CON on this basis. 


(b) Financially Feasible 

The district court found, inter alia, that Gramercy had not met 
its burden of establishing that its project would remain finan- 
cially feasible. This finding is amply supported by the record. 

The regulations state, “The resources and proposed means of 
financing the proposed project must in fact be available.” 182 
Neb. Admin. Code, ch. 2, § 005.02C (1983). Additionally, “{iJt 
must be reasonably certain that the proposed project will be 
financially feasible for the period of life of the assets.” Jd. 

In its order, the district court quoted Jacobs’ testimony at the 
hearing before the Review Committee, stating that “under at 
least one analysis, when taking the ‘capital in minus the losses 
— the partners’ capital accounts are negative. . . . There have 
been more losses than there has been cash contributed.” The 
district court concluded that “the record reflects that if the cer- 
tificate is granted, Gramercy’s total debt will increase to 
approximately $10,000,000. The losses along with limited cap- 
ital contributions and increased debt does not suggest financial 
soundness.” 

A review of the record on appeal reveals that there is suffi- 
cient competent evidence to support the district court’s finding 
that Gramercy’s project would not remain financially feasible 
for the life of its assets. Therefore, the district court did not err 
in finding that Gramercy failed to meet the criteria for a CON 
set out in §§ 005.02A2 and 005.02C. 
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2. CONSTITUTIONAL ISSUES 


(a) Due Process 

Gramercy argues that “[t]he district court erred in determin- 
ing that the CON Act, as written and applied by the Department, 
does not violate procedural due process protections.” Brief for 
appellant at 5. The Department contends that Gramercy’s due 
process rights were not violated, and Ambassador makes no 
comment on this issue in its brief. 

In the instant case, Gramercy questions the constitutionality 
of the CON regulations set forth pursuant to the CON Act, 
while asking this court to direct the Department to grant its 
request for a CON under those same regulations. The inconsis- 
tency of Gramercy’s actions as to its argument that the CON Act 
is unconstitutional as written is precluded by the rule that “a lit- 
igant who invokes the provisions of a statute may not challenge 
its validity nor seek the benefit of such statute and in the same 
action and at the same time question its constitutionality.” Jn re 
Application of Nebraskaland Leasing & Assocs., 254 Neb. 583, 
590, 578 N.W.2d 28, 33 (1998). Therefore, Gramercy’s due pro- 
cess argument as to the constitutionality of the CON Act as 
written is without merit. 


(b) Equal Protection 

Gramercy contends that the Department violated its equal 
protection rights by evaluating its proposed project differently 
than other projects that the Department had previously reviewed 
and approved. Specifically, Gramercy argues that the Depart- 
ment treated its application for a CON differently than applica- 
tions submitted by Northfield Villa, Inc. (Northfield), Lincoln 
General Hospital (Lincoln General), and Bryan Hospital 
(Bryan). The Department denies that Gramercy’s equal protec- 
tion rights were violated in any way, and Ambassador makes no 
comment in its brief. We conclude that Gramercy’s equal pro- 
tection claims are without merit. 


(i) Northfield 
It is fundamental that “the initial inquiry in an equal protec- 
tion analysis focuses on whether one has demonstrated that one 
was treated differently than others similarly situated. Absent 
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this threshold showing, one lacks a viable equal protection 
claim.” State v. Atkins, 250 Neb. 315, 320-21, 549 N.W.2d 159, 
163 (1996), citing Klinger v. Department of Corrections, 31 
F.3d 727 (8th Cir. 1994), cert. denied 513 U.S. 1185, 115 S. Ct. 
1177, 130 L. Ed. 2d 1130 (1995). 

In June 1991, Northfield filed an application for a CON, 
more than 4 years before Gramercy’s filing on October 6, 1995. 
Northfield proposed to build 94 residential apartments and 20 
long-term skilled nursing beds in Scottsbluff, Nebraska, outside 
Lancaster County or Region 2 in which Gramercy proposes to 
build its addition. 

The record shows that Northfield’s 20 beds were exclusively 
for Northfield’s own residents and not open to the public, in 
contrast to Gramercy’s proposed addition of 60 skilled nursing 
beds, which would become only partially occupied by 
Gramercy’s current residents. Additionally, in Northfield’s case, 
there were no other retirement care facilities in the Scottsbluff 
area besides a retirement facility already operated by Northfield 
in Gering, Nebraska, whereas in Gramercy’s case, other entities 
in Region 2 offer services similar to those of Gramercy. 
Gramercy and Northfield are not similarly situated with respect 
to their respective applications for a CON. Therefore, we need 
not reach the merits of Gramercy’s equal protection claim 
regarding Northfield. 


(ii) Lincoln General and Bryan 

With regard to Lincoln General and Bryan, Gramercy argues 
that it was held to a different standard of need than Lincoln 
General or Bryan. The CON regulations state, “The applicant 
[for a CON] must establish that there is an unmet need for 
health care services for a specific population.” 182 Neb. Admin. 
Code, ch. 2, § 005.01A (1983). Gramercy argues that when the 
Department assessed the need for Gramercy’s proposed addi- 
tion, the Department used different numbers to calculate the 
need for Gramercy’s proposed addition than those used to cal- 
culate the need for Lincoln General’s and Bryan’s recent addi- 
tions. Both Lincoln General and Bryan are located in Region 2 
and applied for and were granted CON’s shortly before 
Gramercy applied for a CON. 
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While we do not endorse the Department’s use of different 
figures in calculating the need for Gramercy’s proposed addi- 
tion, the Department’s act is of no legal consequence on the 
facts of this case, because regardless of need, Gramercy failed 
to meet other criteria, detailed above, necessary for the 
Department to grant Gramercy a CON. That is, regardless of the 
Department’s conduct with respect to the provision of figures 
for Gramercy’s use in its effort to establish unmet need, 
Gramercy’s application failed because it did not meet other cri- 
teria, including a failure to demonstrate that the project was the 
least costly of alternatives and that the project was financially 
feasible for the life of the assets. 


CONCLUSION 

We have reviewed the district court’s order for errors appear- 
ing on the record and conclude that the order is supported by 
competent evidence and is neither arbitrary, capricious, nor 
unreasonable. To the extent that Gramercy properly raises con- 
Stitutional issues, they are without merit. Therefore, we affirm 
the district court’s order affirming the Review Committee’s and 
the Department’s conclusions to deny Gramercy a CON. 

AFFIRMED. 


DENNIS D. SCHUELKE, APPELLANT, 
v. DAvID L. WILSON, APPELLEE. 
587 N.W. 2d 369 


Filed December 11, 1998. No. S-97-827. 


1. Breach of Contract: Damages. A suit for damages arising from breach of a contract 
presents an action at law. 

2. Judgments: Appeal and Error. In a bench trial of a law action, a trial court’s fac- 
tual findings have the effect of a jury verdict and will not be set aside unless clearly 
erroneous. 

3. Contracts: Actions: Pleadings. A counterclaim may be asserted by a defendant 
against a plaintiff in the same action where the counterclaim arises from the same 
contract or transaction set forth in the plaintiffs petition as the foundation of the 
plaintiff's claim. 

4. Contracts: Pleadings. Matters which seek to avoid a valid contract are affirmative 
defenses. 
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5. Pleadings: Proof. The burden of proving an affirmative defense rests upon the party 
alleging the defense. 

6. Res Judicata. Under the traditional rule of res judicata, sometimes called claim 
preclusion, any rights, facts, or matter in issue directly adjudicated or necessarily 
involved in the determination of an action before a competent court in which a judg- 
ment or decree is rendered upon the merits is conclusively settled by the judgment 
therein and cannot again be litigated by the parties and privies. 

7. Proof: Trial: Appeal and Error. All matters expressly or by necessary implication 
adjudicated by the Nebraska Supreme Court become the law of the case on remand 
for new trial and will not be considered again unless it is shown that the facts pre- 
sented at the second trial are materially and substantially different from the facts pre- 
sented at the first trial. The burden of showing a material and substantial difference 
in the facts is on the party asserting the difference. 

8. Contracts: Pleadings: Consideration. Generally, there is an entire failure of con- 
sideration where property purchased is entirely worthless, but there is no failure of 
consideration if the property is not entirely worthless or if it has any substantial value, 
although less than the consideration paid, as where, by reason of some unsoundness 
or imperfection, it is merely diminished in value. 

9. Attorney Fees: Appeal and Error. An appellate court may award attorney fees on 
appeal regardless of whether they were requested or ordered in the trial court. 

10. Actions: Words and Phrases. An action is frivolous or in bad faith when a party 
attempts to relitigate the same issue previously resolved in an action involving 
the same parties or when a legal position is wholly without merit, that is, without 
rational argument based on law and evidence to support a litigant’s position. 

11. Attorney Fees: Actions, Any doubt as to whether a legal position is frivolous so as 
to warrant an award of attorney fees should be resolved in favor of the party whose 
legal position is in question. 


Appeal from the District Court for Lancaster County: PAUL 
D. MERRIT, JR., Judge. Affirmed. 


Terry K. Barber for appellant. 


Mark J. Peterson, of Erickson & Sederstrom, P.C., for 
appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, MCCORMACK, 
and MILLER-LERMAN, JJ. 


MILLER-LERMAN, J. 

Dennis D. Schuelke appeals a judgment of the Lancaster 
County District Court, ordering him to pay David L. Wilson 
$268,607 plus interest, in connection with two promissory notes 
which Schuelke executed in favor of Wilson for the purchase of 
a business. We affirm. 
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STATEMENT OF FACTS 

In October 1989, Schuelke entered into a contract with 
Wilson for the purchase of a Maaco automobile painting busi- 
ness that Wilson had owned in Lincoln, Nebraska, since 1980. 
The sales agreement between Schuelke and Wilson was the 
product of at least 4 months of discussion between the parties. 
The purchase price upon which they agreed was $250,000. 
Schuelke paid Wilson $140,000 in cash at the time of purchase. 
Schuelke executed two promissory notes in favor of Wilson to 
finance the remainder of the purchase price. 

Schuelke executed both promissory notes on October 6, 
1989. One note was in the principal amount of $65,000. The 
first payment on this note was $15,000, due on June 12, 1991. 
This note provided that interest would accrue at the rate of 16 
percent per annum on all overdue installment payments. The 
second promissory note was for the principal sum of $45,000, 
all of which was due and payable on October 6, 1994. The sec- 
ond note also provided for interest accruing on unpaid sums due 
and owing at the rate of 16 percent per annum. 

Schuelke assumed operation of the Maaco business in mid- 
October 1989. Within less than a month, Schuelke sent a letter 
to Wilson, stating that he desired to rescind the sales contract. 
Schuelke claimed that Wilson had materially misrepresented, 
inter alia, the revenue and operating costs of the Maaco business 
in order to induce Schuelke to purchase it. Wilson refused to 
consent to Schuelke’s request to rescind the contract. 

Schuelke operated the Maaco business from October 1989 
through June 1990, at which time he closed and abandoned the 
business premises. Maaco Enterprises, Inc., which authorized 
Schuelke to operate the Lincoln business, terminated his fran- 
chise agreement. 

Schuelke filed an action against Wilson in the district court 
for Lancaster County on January 12, 1990, to compel rescission 
of the sales contract. Wilson counterclaimed, alleging that 
he was entitled to an award of damages occasioned by 
Schuelke’s default on the terms of the two promissory notes, by 
Schuelke’s failure to continue operating the Maaco business, by 
Schuelke’s sale without notice to Wilson of collateral that 
Schuelke had pledged to secure his debt to Wilson, and by 
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Schuelke’s filing of the action seeking rescission of the sales 
contract. Schuelke denied Wilson’s counterclaim, and he affir- 
matively alleged that Wilson’s right to recover on the promis- 
sory notes was barred by a failure of consideration, as well as 
Wilson’s alleged fraudulent representations to Schuelke, which 
were described in detail in Schuelke’s petition seeking rescis- 
sion of the contract. The parties’ claims against each other were 
tried to the court during an 8-day trial in late 1992. In an order 
filed on October 8, 1993, the trial court ordered rescission of the 
sales contract between Schuelke and Wilson on the basis of 
fraudulent misrepresentation. 

On appeal, in Schuelke v. Wilson, 250 Neb. 334, 549 N.W.2d 
176 (1996), this court reversed the trial court’s rescission order. 
We found that Schuelke had failed to prove by clear and con- 
vincing evidence that Wilson intended for Schuelke to rely upon 
certain representations, and we further held that Schuelke’s 
reliance upon these representations was neither justified nor 
undertaken in an ordinary and prudent manner. We concluded 
Schuelke by reversing the rescission order entered by the trial 
court and remanding the cause to the trial court to address 
Wilson’s counterclaim for payment of the promissory notes. 

On remand, the district court conducted a trial of Wilson’s 
counterclaim for payment of the promissory notes on February 
5, 1997. In a brief hearing, counsel for the parties agreed that 
the trial court could decide the counterclaim based upon the evi- 
dence submitted in the 1992 trial of Schuelke’s rescission 
claim, all of which was contained in the 10-volume bill of 
exceptions submitted on appeal in Schuelke. The parties jointly 
introduced one new exhibit, a stipulation signed by counsel for 
both parties which stated that as of the date of trial, no money 
payments had been made by Schuelke to Wilson to satisfy either 
of the promissory notes executed by Schuelke in favor of 
Wilson. 

In an order filed on May 29, 1997, the trial court noted that 
with the exception of the parties’ written stipulation that no 
money payments had been made by Schuelke to Wilson on the 
promissory notes, no evidence submitted on remand was “mate- 
rially and substantially different from the evidence considered 
by the Supreme Court in Schuelke [v. Wilson, 250 Neb. 334, 549 
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N.W.2d 176 (1996)].” On the basis of the law-of-the-case doc- 
trine, the trial court held that Wilson was entitled to payment by 
Schuelke of $268,607, plus interest accruing on the judgment at 
the rate of $75.98 per day from and inclusive of February 6, 
1997, the day after the trial on Wilson’s counterclaim. Schuelke 
appeals. 


ASSIGNMENTS OF ERROR 
Schuelke claims, restated, that the trial court erroneously 
failed to consider, and to find, that Schuelke’s “legal” defenses 
to Wilson’s claim for payment of the promissory notes were 
valid and precluded the judgment rendered against him for 
default on the promissory notes. 


STANDARD OF REVIEW 

A suit for damages arising from breach of a contract; includ- 
ing breach of the terms of a promissory note, presents an action 
at law. Production Credit Assn. v. Eldin Haussermann Farms, 
247 Neb. 538, 529 N.W.2d 26 (1995). In a bench trial of a law 
action, a trial court’s factual findings have the effect of a jury 
verdict and will not be set aside unless clearly erroneous. 
Richardson v. Mast, 252 Neb. 114, 560 N.W.2d 488 (1997). 


ANALYSIS 

Schuelke’s assigned errors regarding his “legal” defenses to 
Wilson’s claim for damages due to Schuelke’s default on the 
notes necessitate that we commence our analysis by distin- 
guishing the nature of the claims asserted by the parties against 
each other. 

Schuelke initiated this action by seeking rescission of his 
contract with Wilson for the purchase of the Maaco business. 
An action for rescission sounds in equity, and it is subject to de 
novo review upon appeal. Schuelke v. Wilson, 250 Neb. 334, 549 
N.W.2d 176 (1996). In a rescission case, a party alleging fraud 
as the basis for rescission must prove all of the elements of the 
fraudulent conduct by clear and convincing evidence. /d., rely- 
ing on Kracl v. Loseke, 236 Neb. 290, 461 N.W.2d 67 (1990). 

Wilson counterclaimed against Schuelke for an award of 
money damages based upon Schuelke’s breach of two promis- 
sory notes. Wilson’s counterclaim constituted an action at law. 
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It required proof by only a preponderance of evidence, as 
opposed to the higher “clear and convincing” standard neces- 
sary in an equitable fraud action. Schuelke, supra. Factual find- 
ings in judgments in law actions tried to the bench are generally 
affirmed on appeal unless they are determined to be clearly 
erroneous. Richardson v. Mast, supra. 

While Schuelke’s claim against Wilson was equitable in 
nature and Wilson’s counterclaim against Schuelke was an 
action at law, the two claims nonetheless were capable of exist- 
ing in the same suit. A counterclaim may be asserted by a 
defendant against a plaintiff in the same action where, inter alia, 
the counterclaim arises from the same contract or transaction 
set forth in the plaintiff’s petition as the foundation of the plain- 
tiff’s claim. Neb. Rev. Stat. §§ 25-812 and 25-813 (Reissue 
1995). See, also, Klitzing v. Didier, 215 Neb. 122, 337 N.W.2d 
418 (1983). 

After the trial court’s order granting rescission was reversed 
by this court in Schuelke, supra, Wilson’s counterclaim against 
Schuelke for payment on the notes was the sole matter in need 
of resolution upon remand. The parties stipulated on remand 
that the trial court could consider all of the evidence introduced 
at the first trial in lieu of introducing live testimonial evidence. 
The evidence before the court at the hearing on remand thus 
consisted entirely of the record from the first trial, except for the 
written stipulation introduced by the parties that Schuelke had 
made no money payments on the notes to Wilson as of the date 
of the second trial. As noted above, the trial court subsequently 
entered judgment in Wilson’s favor. 

In Wilson’s brief, he inaccurately claims that the trial court’s 
order in his favor must be affirmed because in Schuelke, this 
court “dismissed the basis of Schuelke’s claims and merely 
requested that the District Court calculate the exact amount of 
the judgment to be entered against Schuelke given that the 
[sales] contract between the parties is wholly enforceable.” 
Brief for appellee at 10. In fact, we made no findings in 
Schuelke regarding either the merits of Wilson’s claim for dam- 
ages against Schuelke on the promissory notes or the amount of 
those damages, if any. In Schuelke, this court determined 
merely that Schuelke had failed to prove by clear and convinc- 
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ing evidence that Wilson had fraudulently misrepresented the 
Maaco business and, thus, that Schuelke had failed to prove that 
rescission of the contract was warranted. On remand, Wilson 
therefore was obligated to proceed on his counterclaim in 
effect, as the plaintiff, carrying the burden of proof as to his 
entire claim for liability and damages against Schuelke for 
breach of the two promissory notes. See Klitzing v. Didier, 215 
Neb. at 126, 337 N.W.2d at 421 (holding that where claim by 
plaintiff dismissed, defendant would proceed on counterclaim 
“in effect, [as] plaintiff”). 

In his timely filed answer to Wilson’s counterclaim, Schuelke 
specifically alleged the defenses of failure of consideration and 
Wilson’s alleged fraudulent misrepresentation in inducing 
Schuelke to execute the sales contract and promissory notes. 
Matters which seek to avoid a valid contract are affirmative 
defenses, and the burden of proving an affirmative defense rests 
upon the party alleging the defense. Production Credit Assn. v. 
Eldin Haussermann Farms, 247 Neb. 538, 529 N.W.2d 26 
(1995). Failure of consideration is an affirmative defense, 
which Schuelke was obligated to plead or else forgo as a basis 
of defense. See Larsen v. First Bank, 245 Neb. 950, 515 N.W.2d 
804 (1994). 

At the trial on remand, as well as in this appeal, Schuelke 
claims generally that the condition of the Maaco business he 
bought from Wilson was so deficient that it failed to constitute 
meaningful consideration for the promissory notes executed in 
connection with the purchase. Specifically, Schuelke alleged 
that the business’ equipment was “ ‘old and moldy’ ” at best 
and, in some instances, nonexistent. Brief for appellant at 8. 
Schuelke further claimed that unbeknownst to him, Wilson 
depleted the business’ inventory immediately prior to 
Schuelke’s purchase by conducting a paint sale. Schuelke also 
claimed that the Maaco business’ financial status was much less 
stable than Wilson had represented it to be. 

Wilson asserts in the case at bar that our findings in Schuelke 
v. Wilson, 250 Neb. 334, 549 N.W.2d 176 (1996), precluded 
Schuelke, on remand, from introducing evidence to support any 
and all of the affirmative defenses Schuelke pled in response to 
Wilson’s prayer for enforcement of the promissory notes. 
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Wilson argues that this is so based on the doctrines of res judi- 
cata and the law of the case. Wilson misperceives the effect of 
Schuelke. 

With respect to Wilson’s reliance on res judicata, we observe 
that under the traditional rule of res judicata, sometimes called 
claim preclusion, 

any rights, facts, or matter in issue directly adjudicated or 
necessarily involved in the determination of an action 
before a competent court in which a judgment or decree is 
rendered upon the merits is conclusively settled by the 
judgment therein and cannot again be litigated between 
the parties and privies. 
Hickman vy. Southwest Dairy Suppliers, Inc., 194 Neb. 17, 20, 
230 N.W.2d 99, 102 (1975). In the first trial, which culminated 
in our ruling in Schuelke, supra, neither the trial court nor this 
court rendered findings of fact or conclusions of law pertaining 
to the merits of Wilson’s counterclaim raising Schuelke’s 
alleged breach of the promissory notes or of the merits of 
Schuelke’s affirmative defense thereto. Neither Wilson’s coun- 
terclaim nor Schuelke’s affirmative defenses are res judicata. 
The elements of proof in Schuelke’s initial claim against Wilson 
for rescission based upon fraudulent misrepresentation and 
Wilson’s counterclaim against Schuelke for breach of contract 
are not the same, and claim preclusion was properly not invoked 
by the trial court upon remand to bar Schuelke’s presentation of 
evidence in support of his affirmative defense to Wilson’s coun- 
terclaim alleging default on the notes. See, e.g., Lincoln Lumber 
Co. v. Fowler, 248 Neb. 221, 533 N.W.2d 898 (1995) (holding 
that where elements of proof differ between causes, judgment in 
one action may, but does not necessarily, preclude judgment in 
another, factually related action). 

With respect to the doctrine of the law of the case, we 
observe that in its decision awarding Wilson damages for 
Schuelke’s breach of the two promissory notes, the trial court 
upon remand properly relied upon the law of the case estab- 
lished in Schuelke. Matters which have been expressly adjudi- 
cated in prior proceedings become the law of the case on 
remand, and such matters will not be considered again unless it 
is shown that the facts presented at the second trial are materi- 
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ally and substantially different from the facts presented at the 
first trial. State v. Jacob, 253 Neb. 950, 574 N.W.2d 117 (1998), 
cert. denied __ U.S. ___, 119 S. Ct. 219, 142 L. Ed. 2d 180. 
The burden of showing a material and substantial difference in 
the facts is on the party asserting the difference, in order to 
avoid the effect of the law of the case created as a result of the 
prior proceedings. Jd., relying on Tank v. Peterson, 228 Neb. 
491, 423 N.W.2d 752 (1988). 

At trial on remand, Schuelke and Wilson each elected to rely, 
with the exception of the stipulation of nonpayment, upon the 
written record of evidence introduced in the first trial. Wilson 
offered the prior evidence in order to prove his counterclaim for 
breach of contract and damages, and Schuelke offered it to 
prove his affirmative defenses. In doing so, each party forwent 
the opportunity to present new evidence to demonstrate a mate- 
rial and substantial change in the facts. Given our opinion in 
Schuelke v. Wilson, 250 Neb. 334, 549 N.W.2d 176 (1996), and 
the ensuing trial upon remand, the trial court was justified in 
relying upon the law of the case to the extent set forth in 
Schuelke. See, also, State v. Jacob, supra. 

Upon remand, the trial court correctly found that one of 
Schuelke’s affirmative defenses, that Wilson fraudulently mis- 
represented the matters material to the contract, failed because 
of the law of the case articulated in Schuelke. As noted above, 
in Schuelke, this court expressly found that Wilson had not 
fraudulently misrepresented any matter pertaining to the sales 
contract from which the promissory notes were generated. 
Thus, the sole remaining basis upon which Schuelke could 
avoid liability for his failure to pay on the promissory notes was 
the affirmatively pled defense of failure of consideration. The 
trial court found insufficient proof of failure of consideration, a 
finding amply supported by the record. 

Failure of consideration occurs where, inter alia, the purpose 
of the parties’ agreement or contract wholly fails. For example, 
in Cotner College v. Estate of Hester, 155 Neb. 279, 281, 51 
N.W.2d 612, 614 (1952), a case relied upon by Schuelke, this 
court found that the consideration for a testamentary “endow- 
ment note” intended by the decedent to fund religious education 
scholarships at a seminary in Bethany, Nebraska, failed and 
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could not be enforced because the seminary had changed loca- 
tions and it no longer offered the course of instruction for which 
the scholarships were expressly intended. Failure of considera- 
tion is an affirmative defense to enforcement of a contract 
which may be proved in law cases, Blaha GMC-Jeep, Inc. v. 
Frerichs, 211 Neb. 103, 317 N.W.2d 894 (1982), as well as in 
equity cases, Eliker v. Chief Indus., 243 Neb. 275, 498 N.W.2d 
564 (1993). In the instant claim for damages for breach of con- 
tract, the burden of proving failure of consideration was upon 
Schuelke, the party asserting it as an affirmative defense. See 
Production Credit Assn. v. Eldin Haussermann Farms, 247 Neb. 
$38, 529 N.W.2d 26 (1995). 

Generally, sufficient consideration for an agreement will be 
found if there is some benefit to one of the parties or a detriment 
to the other. Valuable consideration for a contract, including a 
promissory note, “‘“ ‘need not be one translatable into dollars 
and cents[.]’”’” Hyde v. Shapiro, 216 Neb. 785, 788, 346 
N.W.2d 241, 243 (1984). Sufficiency of consideration is not 
dependent upon a contracting party’s realization of the profit or 
gain which he or she expected as a result of the contract. It has 
been stated: 

The motive to contract and the consideration for the 
contract are distinct and different. 1 S. Williston, A 
Treatise on the Law of Contracts § 111 (3d ed. 1957). “An 
expectation of results often leads to the formation of a 
contract, but neither the expectation nor the result is ‘the 
cause or meritorious occasion requiring a mutual recom- 
pense in fact or in law.” Philpot v. Gruninger, 81 U.S. 
570, 577 (14 Wall.), 20 L. Ed. 743 (1871). Parties are led 
into agreement by many inducements, such as the hope of 
profit, the expectation of acquiring what they could not 
otherwise obtain. These inducements are not legal or equi- 
table considerations, and compose no part of a contract. 
See 17 Am. Jur. 2d Contracts § 93 (1964). 

Hyde v. Shapiro, 216 Neb. at 790-91, 346 N.W.2d at 245. 

In the case at bar, Schuelke assumed the ownership and oper- 
ation of the Maaco business in mid-October 1989. There is no 
evidence in the record that Wilson impeded Schuelke’s posses- 
sion or operation of the business for a profit or that the business 
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was not in active operation when Schuelke purchased it. 
Schuelke operated the business until June 1990, when he closed 
and abandoned it. The record contains no evidence that Wilson 
or any other party forced or induced Schuelke to close and 
abandon the Maaco business. Schuelke testified that when he 
did so, he simply left behind all of the business equipment, 
except for some paint. 

It is the law of the case that Schuelke failed to prove facts 
which entitled him to rescission of the sales contract. See 
Schuelke v. Wilson, 250 Neb. 334, 549 N.W.2d 176 (1996). 
While there is evidence in the record that Schuelke lost money 
during his operation of the Maaco business, the record is devoid 
of proof that Wilson failed to perform his contractual duty to 
transfer title and ownership of the Maaco business to Schuelke. 
The fact that the business failed to generate profit in the manner 
and time anticipated by Schuelke does not, on the facts of this 
case, amount to a failure of consideration for the contract. 

The case Nathan v. McKernan, 170 Neb. 1, 101 N.W.2d 756 
(1960), provides useful guidance in evaluating Schuelke’s affir- 
mative defense. In Nathan, after considerable negotiation, the 
buyers purchased a meat locker business, including the locker 
itself, from the seller. Soon after assuming ownership and oper- 
ation of the business, the buyers claimed, inter alia, that the 
locker’s physical facilities were grossly defective and that the 
business was without an adequate customer base, all contrary to 
the seller’s representations during sales negotiations. Like the 
instant case, the seller in Nathan had financed the buyers’ pur- 
chase of the business and the buyers operated the business for a 
relatively short period of time and then “ ‘turned the key and 
walked away.’ ” 170 Neb. at 15, 101 N.W.2d at 766. 

The buyers in Nathan defaulted on their repayment obliga- 
tion and sought to avoid the seller’s claim for damages by 
asserting the defense of failure of consideration. On appeal, this 
court declined to find a failure of consideration, stating: 

“As a general rule there is an entire failure of considera- 
tion where the property purchased is entirely worthless . . 
.. [T]here is not a failure of consideration if the property 
is not entirely worthless, or if it has any substantial value, 
although less than the consideration paid . . . as where, by 
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reason of some unsoundness or imperfection, it is merely 
diminished in value... .” 
(Emphasis supplied.) Nathan v. McKernan, 170 Neb. at 16, 101 
N.W.2d at 766. See, also, 77A C.J.S. Sales § 27b (1994). 

The evidence contained in the record suggests that the grava- 
men of Schuelke’s defense of failure of consideration is, at best, 
a claim that the Maaco business had higher operating costs than 
he had anticipated and that it failed to generate profits in the 
manner that he had hoped it would. Such facts do not rise to the 
level of failure of consideration. The trial court properly con- 
sidered all of Schuelke’s defenses, and its conclusion that 
Schuelke failed to demonstrate failure of consideration is sup- 
ported by the record. The court’s order awarding damages to 
Wilson for Schuelke’s breach of the two promissory notes is 
correct and is affirmed. 

Wilson has moved this court for an award of attorney fees on 
appeal pursuant to Neb. Rev. Stat. § 25-824 (Reissue 1995), 
claiming that Schuelke’s appeal is frivolous. Wilson did not 
seek attorney fees at the second trial before the district court, 
and no attorney fees or costs were assessed against Schuelke. 
An appellate court may award attorney fees on appeal regard- 
less of whether they were requested or ordered in the trial court. 
Foiles v. Midwest Street Rod Assn. of Omaha, 254 Neb.-552, 578 
N.W.2d 418 (1998). 

In support of his request for attorney fees, Wilson asserts that 
Schuelke’s instant appeal is frivolous because of our holding in 
Schuelke, supra. Wilson further notes in his appellate brief that 
Schuelke’s burden in this appeal is difficult, given the standard 
of review. 

For purposes of § 25-824, “frivolous” means an attempt to 
relitigate the same issues resolved in prior proceedings with the 
same parties, see Cedars Corp. v. Sun Valley Dev. Co., 253 Neb. 

999, 573 N.W.2d 467 (1998), or a legal position wholly without 
merit, that is, without rational argument based on law and evi- 
dence to support a litigant’s position, see Foiles v. Midwest 
Street Rod Assn. of Omaha, supra. Any doubt as to whether a 
legal position is frivolous should be resolved in favor of the 
party whose legal position is in question. /d. 
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Following our review of the record, we observe that Schuelke 
did not take a frivolous approach either to the trial on Wilson’s 
counterclaim for damages or on appeal. Although Schuelke’s 
defense and appeal ultimately failed, Schuelke’s approach to the 
litigation was not frivolous. Wilson’s motion for attorney fees 
on appeal is denied. 


CONCLUSION 
We affirm the trial court’s order awarding Wilson damages 
for breach of the promissory notes. Wilson’s motion for attor- 


ney fees on appeal is denied. 
AFFIRMED. 


STEPHAN, J., not participating. 


STATE OF NEBRASKA, APPELLEE, V. 
TERRY W. LYTLE, APPELLANT. 
587 N.W. 2d 665 


Filed December 11, 1998. No. S-97-1221. 


1. Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 
Cause: Appeal and Error. A trial court’s ruling on a motion to suppress, apart from 
determinations of reasonable suspicion to conduct investigatory stops and probable 
cause to perform warrantless searches, is to be upheld on appeal unless its findings 
of fact are clearly erroneous. In making this determination, an appellate court does 
not reweigh the evidence or resolve conflicts in the evidence, but, rather, recognizes 
the trial court as the finder of fact and takes into consideration that it observed the 
witnesses. 

2. Search Warrants: Affidavits: Probable Cause: Appeal and Error. A search war- 
rant, to be valid, must be supported by an affidavit establishing probable cause, or 
reasonable suspicion founded upon articulable facts. In evaluating probable cause for 
the issuance of a search warrant, a magistrate must make a practical, commonsense 
decision whether, given the totality of the circumstances set forth in the affidavit 
before the magistrate, including the veracity of and basis of knowledge of the persons 
supplying hearsay information, there is a fair probability that contraband or evidence 
of a crime will be found in a particular place. The duty of the reviewing court is to 
ensure that the magistrate issuing a search warrant had a substantial basis for deter- 
mining that probable cause existed. 

3. Search Warrants: Affidavits. When a search warrant is obtained on the strength of 
an informant’s information, the affidavit in support of the issuance of the warrant 
must (1) set forth facts demonstrating the basis of the informant’s knowledge of crim- 
inal activity and (2) establish the informant’s credibility, or the informant’s credibil- 
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ity must be established in the affidavit through a police officer’s independent inves- 
tigation. An affidavit in support of the issuance of a search warrant must affirma- 
tively set forth the circumstances from which the status of the informant can reason- 
ably be inferred. 

4. Search Warrants: Affidavits: Appeal and Error. An appellate court is restricted 
to consideration of the information and circumstances contained within the four cor- 
ners of the affidavit underlying a search warrant. 

5. Search Warrants: Affidavits. Among the ways in which the reliability of an infor- 
mant may be established are by showing in the affidavit to obtain a search warrant 
that (1) the informant has given reliable information to police officers in the past, (2) 
the informant is a citizen informant, (3) the informant has made a statement that is 
against his or her penal interest, and (4) a police officer’s independent investigation 
establishes the informant’s reliability or the reliability of the information the infor- 
mant has given. : 

6. Search Warrants: Affidavits: Probable Cause. The status of citizen informant can- 
not attach unless the affidavit used to obtain a search warrant affirmatively sets forth 
the circumstances from which the existence of the status can reasonably be inferred. 
When considering the sufficiency of probable cause based on information supplied 
by an informant, it is important to distinguish the police tipster, who acts for money, 
leniency, or some other selfish purpose, from the citizen informer, whose only motive 
is to help law officers in the suppression of crime. Unlike the professional informant, 
the citizen informant is without motive to exaggerate, falsify, or distort the facts to 
serve his or her own ends. A citizen informant is a citizen who purports to have been 
the witness of a crime who is motivated by good citizenship and acts openly in aid of 
law enforcement. 

7. Probable Cause. An anonymous Crimestoppers tip, by itself, is not adequate to sup- 
port probable cause without further investigation to verify or corroborate the infor- 
mation contained in the tip. 


Appeal from the District Court for Douglas County: ROBERT 
V. BURKHARD, Judge. Reversed and remanded with directions to 
dismiss. 


Barbara Thielen, of Fabian & Thielen, for appellant. 


Don Stenberg, Attorney General, and Kimberly A. Klein for 
appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 

Search warrants authorizing searches of appellant Terry W. 
Lytle’s home and business were issued solely on the basis of a 
tip provided by an anonymous informant using the “Crime- 
stoppers” program. Lytle filed a motion to suppress evidence 
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seized from his home and business pursuant to the search war- 
rants. The trial court denied Lytle’s motion to suppress, finding 
that the magistrate’s determination of probable cause was cor- 
rect. The question presented is whether a tip provided by an 
anonymous informant using the Crimestoppers program, which 
is unsupported by other corroborating evidence, is sufficient to 
support a finding of probable cause for the purpose of issuing a 
search warrant. Specifically, is such an informant a “citizen 
informant,” such that she/he is presumptively reliable? We con- 
clude that anonymous informants using the Crimestoppers pro- 
gram are not citizen informants and that the search warrant in 
the instant case was not supported by probable cause. We 
reverse, and remand with directions to dismiss. 


BACKGROUND 

Officer Robert C. Laney received a telephone call from an 
anonymous person who stated that Lytle was storing stolen 
Harley-Davidson motorcycles in the garage at his residence and 
using stolen motorcycle parts at his shop, One-Stop 
Motorcycles. The anonymous person also indicated that there 
would be some Harley-Davidsons that properly belonged to 
Lytle stored with the stolen ones. The anonymous person indi- 
cated that she/he had called before and nothing had been done 
and that she/he wanted something done. She/he indicated that 
the stolen motorcycles had been in Lytle’s garage for 8 months. 
The anonymous person gave Laney no information as to how 
she/he was aware of these facts. Laney suggested that the 
anonymous person call the Crimestoppers program. 

Another anonymous person, believed to be the same person 
that called Laney, later called Sgt. William Connelly through 
Crimestoppers. This anonymous person reiterated the informa- 
tion that had been given to Laney by the previous anonymous 
person, with the addition of some detail concerning the types of 
Harley-Davidsons stored at the two locations. 

Laney drafted an affidavit and application for issuance of a 
search warrant based on the above telephone calls. The affidavit 
and application stated: 

The complaint and affidavit of Officer Robert C. Laney 
#1206, on this 19 day of SEPTEMBER, 1996, who, being 
first duly sworn, upon oath says: 
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That he has just and reasonable grounds to believe, and 
does believe that there is concealed or kept as hereinafter 
described, the following property, to wit: 

A1992 Or 93 Maroon or Brown HARLEY DAVIDSON 
with silver panels and gold pinstripes and full touring 
equipment believed to be stolen. 

A 1992 or 93 Silver HARLEY DAVIDSON FAT BOY 
thought to have been stolen in late summer of [sic] fall of 
1995. 

A_1985 to 90 Black HARLEY DAVIDSON Sportster 
thought to have been stolen out of state along with other 
stolen motorcycles and motorcycle parts[,] false identifi- 
cation tags, titles, numbers, and/or implements, tools, and 
materials for fabricating same. 

That said property is concealed or kept in, on, or about 
the following described places or person(s), to wit: 

#1 6309 Boyd St. a tan single story family dwelling 
with the front door facing to the north with the numbers 
6309 to the left of the front door and a detached single car 
garage with lean on addition built on to the rear of the 
garage. The garage is sitting to the south east of the house. 

#2 1125 NORTHWEST RADIAL HIGHWAY, 
OMAHA, DOUGLAS COUNTY NEBRASKA, doing 
business as ONE STOP MOTORCYCLE SHOP. The busi- 
ness name is painted on a sign which is hung on the front 
door of 1125 NORTHWEST RADIAL HIGHWAY. The 
building is a single garage tan in color with a stucco fin- 
ish. The numbers 1125 appear on the left side of the front 
door[.] To the left or North of the front door is a roll up 
garage door facing west toward NORTHWEST RADIAL 
HIGHWAY. The address 1125 is adjoined to a two story 
tan stucco building which has the address of 1123 
NORTHWEST RADIAL HIGHWAY. 

That said property is under the control or custody of 
LYTLE. Terry, W. 

W/M, DOB 5-12-50 
5’10’ 150 Lbs. 
Data#... 
SSN#... 
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That the following are the grounds for issuance of a 
search warrant for said property and the reasons for his 
belief to wit: 

Omaha Police Sgt. CONNELLY #832 took a crime 
stoppers tip from an anonymous source who said they [sic] 
had personal knowledge that within the past forty eight 
hours, concealed in an addition to a detached garage to the 
rear of 6309 Boyd St, Omaha Douglas County NE were 
several stolen HARLEY DAVIDSON Motorcycles. The 
caller said that a party by the name of LYTLE, TERRY 
who lives at that address has stored the stolen HARLEY 
DAVIDSON MOTORCYCLES at that location under a 
large blue tarp. The caller said that LYTLE pays unknown 
parties up to two thousand dollars for each HARLEY 
DAVIDSON MOTORCYCLE that they steal for him. The 
caller went on to say that LYTLE uses these motorcycles 
for parts at LYTLES motorcycle shop which is ONE- 
STOP MOTORCYCLE PARTS at 1125 NORTHWEST 
RADIAL HIGHWAY. The caller also said that LYTLE has 
been doing this for several years. 

The Omaha Police Department Auto Theft Unit has 
numberous [sic] unrecovered stolen Harley Davidson 
Motorcycles on file. 

The Omaha Police Division, in 1982, began a Crime 
Stoppers Program. This program is a [sic] one by which 
the Omaha Police Division obtains information from the 
public about various Crimes and Fugitives in an effort to 
solve crimes reported to the Police, apprehend Fugitives, 
and recover stolen property. Since the inception of this 
program in 1982 over 1600 felony arrests have been made 
which cleared over 3155 reported crimes with a conviction 
rate of over 90% as a result of Omaha Police division 
Crime Stoppers tips. The value of property recovered as a 
result of tips is in excess of $2,811,427. Callers are 
promised anonymity and may be granted a reward if the 
information proves to be true and accurate and leads to the 
arrest and conviction of perpatrators [sic] and/or the 
recovery of stolen property or other contraband. , 
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Affiant officer did confirm through the 1996 Polk City 
directory that LYTLE, Terry is the listed resident at 6309 
Boyd St., Omaha, Douglas County NE. Affiant officer also 
confirmed through M.U.D. that LYTLE, Terry is the party 
being billed for gas and water services at 1125 Northwest 
Radial Highway. 

WHEREFORE, he prays that a Search Warrant may be 
issued according to law. 

The county court issued two search warrants. The first autho- 
rized the search of Lytle’s shop and the second authorized the 
search of his home. 

Both Lytle’s shop and residence were simultaneously 
searched pursuant to the warrants. Officer Charles J. Venditte 
was involved in the search of Lytle’s shop. When Venditte 
arrived, he asked Lytle if he had any weapons. Lytle stated that 
he did and told Venditte where the weapon was located. 

Laney was involved in the search of Lytle’s residence. Lytle, 
who was at the shop when the search began, was brought to his 
residence while the garage was searched. When Lytle arrived at 
his residence, Laney asked him whether there was anything in 
the house that would be of any danger to the police officers. 
Lytle stated that there were two loaded guns in a dresser by his 
bed. Lytle then showed Laney the location of the guns. The 
weapons at both locations and some motorcycles were seized. 

Lytle was charged with one count of theft by receiving stolen 
property and three counts of possession of a deadly weapon by 
a felon. Lytle filed a motion to suppress the evidence seized 
during the search of his home and shop and a motion to dismiss 
the three felon in possession of a deadly weapon counts, both of 
which were denied. The jury found Lytle guilty on all three 
felon in possession of a deadly weapon charges, and he was sen- 
tenced to probation. However, the jury could not reach a verdict 
on the theft charge, and thus, the trial court declared a mistrial 
thereon. 


ASSIGNMENTS OF ERROR 
Lytle contends that the trial court erred in (1) failing to grant 
his motion to suppress and admitting evidence at trial which 
was obtained in violation of his constitutional rights to be free 
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from unreasonable search and seizure; (2) failing to grant his 
pretrial motion to dismiss the three felon in possession of a 
deadly weapon counts, which was based upon the plenary 
restoration of civil rights; and (3) granting the State’s motion in 
limine and excluding at trial testimony and evidence regarding 
the restoration of Lytle’s civil rights. 


SCOPE OF REVIEW 

A trial court’s ruling on a motion to suppress, apart from 
determinations of reasonable suspicion to conduct investigatory 
stops and probable cause to perform warrantless searches, is to 
be upheld on appeal unless its findings of fact are clearly erro- 
neous. In making this determination, an appellate court does not 
reweigh the evidence or resolve conflicts in the evidence, but, 
rather, recognizes the trial court as the finder of fact and takes 
into consideration that it observed the witnesses. State v. Chitty, 
253 Neb. 753, 571 N.W.2d 794 (1998). 

A search warrant, to be valid, must be supported by an affi- 
davit establishing probable cause, or reasonable suspicion 
founded upon articulable facts. State v. Morrison, 243 Neb. 469, 
500 N.W.2d 547 (1993). In evaluating probable cause for the 
issuance of a search warrant, a magistrate must make a practi- 
cal, commonsense decision whether, given the totality of the 
circumstances set forth in the affidavit before the magistrate, 
including the veracity of and basis of knowledge of the persons 
supplying hearsay information, there is a fair probability that 
contraband or evidence of a crime will be found in a particular 
place. State v. Grimes, 246 Neb. 473, 519 N.W.2d 507 (1994), 
overruled on other grounds, State v. Burlison, ante p. 190, 583 
N.W.2d 31 (1998). The duty of the reviewing court is to ensure 
that the magistrate issuing a search warrant had a substantial 
basis for determining that probable cause existed. Id. 


ANALYSIS 
Lytle argues that the trial court erred in failing to suppress the 
evidence seized during the searches of his residence and busi- 
ness because the affidavit did not establish the basis of the 
informant’s knowledge of criminal activity or that the anony- 
mous informant was reliable. 
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When a search warrant is obtained on the strength of an 
informant’s information, the affidavit in support of the issuance 
of the warrant must (1) set forth facts demonstrating the basis of 
the informant’s knowledge of criminal activity and (2) establish 
the informant’s credibility, or the informant’s credibility must 
be established in the affidavit through a police officer’s inde- 
pendent investigation. State v. Grimes, supra. An affidavit in 
support of the issuance of a search warrant must affirmatively 
set forth the circumstances from which the status of the infor- 
mant can reasonably be inferred. Jd. Moreover, an appellate 
court is restricted to consideration of the information and cir- 
cumstances contained within the four corners of the affidavit 
underlying a search warrant. Id.; State v. Morrison, supra. 

Among the ways in which the reliability of an informant may 
be established are by showing in the affidavit to obtain a search 
warrant that (1) the informant has given reliable information to 
police officers in the past, (2) the informant is a citizen infor- 
mant, (3) the informant has made a statement that is against his 
or her penal interest, and (4) a police officer’s independent 
investigation establishes the informant’s reliability or the relia- 
bility of the information the informant has given. State ‘v. 
Grimes, supra. 

It is clear that there is nothing in the affidavit indicating that 
the informant in the instant case had given reliable information 
in the past or that the informant’s statement was against his or 
her penal interest. Likewise, the police officers did not conduct 
an independent investigation establishing the informant’s relia- 
bility. See id. Thus, the question is whether the informant was a 
citizen informant. 

The status of citizen informant cannot attach unless the affi- 
davit used to obtain a search warrant affirmatively sets forth the 
circumstances from which the existence of the status can rea- 
sonably be inferred. Id.; State v. Utterback, 240 Neb. 981, 485 
N.W.2d 760 (1992). When considering the sufficiency of prob- 
able cause based on information supplied by an informant, it is 
important to distinguish the police tipster, who acts for money, 
leniency, or some other selfish purpose, from the citizen 
informer, whose only motive is to help law officers in the sup- 
pression of crime. State v. Detweiler, 249 Neb. 485, 544 N.W.2d 
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83 (1996). Unlike the professional informant, the citizen infor- 
mant is without motive to exaggerate, falsify, or distort the facts 
to serve his or her own ends. Id. A citizen informant is a citizen 
who purports to have been the witness of a crime who is moti- 
vated by good citizenship and acts openly in aid of law enforce- 
ment. Id. 

Relying on Detweiler, the State argues that an anonymous 
caller using the Crimestoppers program who is capable of iden- 
tifying certain motorcycles by year, color, and model, such as 
the informant in the instant case, is reliable. 

In State v. Detweiler, supra, a confidential informant told the 
police that a friend had taken photographs inside the Detweiler 
residence of an elaborate marijuana-growing operation. The 
police told the confidential informant to tell the friend to give 
the photographs to the police and to make an anonymous report 
regarding the photographs to Crimestoppers. The police later 
received the photographs and an anonymous telephone call 
from a person who acknowledged sending the photographs and 
requested a Crimestoppers identification number. The anony- 
mous person subsequently made another telephone call to 
Crimestoppers, again acknowledging the photographs and stat- 
ing that they were taken in an upstairs room of the Detweiler 
residence. The caller had also observed many cars at, and dif- 
ferent people going in and out of, the Detweiler residence. 

In analyzing whether the caller was a citizen informant, the 
Detweiler court first noted that a tipster may be a citizen infor- 
mant even though the tipster remained anonymous. We stated 
that an anonymous tipster’s explicit and detailed description of 
alleged wrongdoing, along with a statement that the event was 
observed firsthand, entitles the tip to greater weight than might 
otherwise be the case. We noted that the caller made an anony- 
mous report to Crimestoppers, claiming to have taken pho- 
tographs of a crime in progress; had sent those photographs to 
the police; and then had verified the photographs’ contents. We 
Stated that there was “no evidence that the caller had any self- 
ish motivation for working with the police, such as promises of 
leniency or financial benefit,’ and that there was “no indication 
that the caller had any incentive to exaggerate the information 
made available to [the police] in pursuit of personal ends.” Jd. 


STATE v. LYTLE 747 
Cite as 255 Neb. 738 | 


at 493, 544 N.W.2d at 89. We stated that there was a “signifi- 
cant basis,” id., for finding that the anonymous caller was a cit- 
izen informant, but did not so hold. Rather, we held that under 
the “totality of the circumstances, probable cause existed to jus- 
tify the issuance of the search warrant.” Id. at 493, 544 N.W.2d 
at 90. 

Lytle relies on this court’s analysis in State v. Utterback, 240 
Neb. 981, 485 N.W.2d 760 (1992), to support his contention 
that the affidavit did not affirmatively indicate that the infor- 
mant in the instant case was a citizen informant. 

In Utterback, the affidavit set forth information indicating 
that an anonymous informant had told the police that a certain 
“Randy,” living at a certain residence, had sold the informant 
marijuana and that the informant had observed the sale of ille- 
gal drugs at the residence. The informant also had been in the 
residence within the last 5 days and had seen a large quantity of 
marijuana, along with lesser amounts of hashish, cocaine, LSD, 
and PCP. The informant had also observed and personally 
inspected an AK-47 assault rifle and an Uzi submachine gun at 
the residence, along with other weapons. The affidavit stated 
that the informant was neither a paid nor a habitual informant 
and that the informant’s physical description of “Randy” 
matched the physical description of Randall Utterback, an indi- 
vidual documented in police files. 

This court held that there was nothing in the affidavit “even 
hinting that the informant was ‘motivated by good citizenship,’ ” 
Id. at 988, 485 N.W.2d at 768. 

This court’s holding in Utterback indicates that the fact that 
an anonymous tipster is not paid for information, in and of 
itself, does not affirmatively show that the tipster is a citizen 
informant. Utterback also held that a tip from an anonymous 
caller who is not a citizen informant detailing a crime in 
progress, absent some other corroborating information, is insuf- 

ficient to support a finding of probable cause to support the 
issuance of a warrant. 

Our holding in State v. Detweiler, 249 Neb. 485, 544 N.W.2d 
83 (1996), is consistent with that in State v. Utterback, supra. 
Detweiler did not hold that informants using the Crimestoppers 
program are citizen informants. Rather, the fact that the tipster 
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was an anonymous informant using the Crimestoppers program 
was but one element of the totality of the circumstances indi- 
cating that the informant was sufficiently reliable. In Detweiler, 
unlike Utterback, there were additional circumstances beyond 
the fact that the tipster was an anonymous informant using the 
Crimestoppers program. These circumstances indicated that the 
informant and the information provided thereby was reliable. 

The Montana Supreme Court has addressed the reliability of 
an anonymous informant using the Crimestoppers program. See 
State v. Rinehart, 262 Mont. 204, 864 P.2d 1219 (1993). In 
Rinehart, the court stated: 

The anonymous Crimestoppers’ tip, by itself, is not ade- 
quate to support probable cause without further investiga- 
tion to verify or corroborate the information contained in 
the tip. . . . This does not mean, however, that the anony- 
mous tip has absolutely no probative value in the probable 
cause determination. Factors which have little probative 
value on their own can still provide a basis for a determi- 
nation of substantial evidence to conclude probable cause 
existed to issue a search warrant when such factors are 
considered in combination with other information under 
the totality of the circumstances test. 

(Citations omitted.) /d. at 211, 864 P.2d at 1223. We agree with 
this analysis. 

In the instant case, the only evidence in the affidavit which 
tended to show that the anonymous tipster was a citizen infor- 
mant, or was otherwise reliable, was the fact that the tipster 
used the Crimestoppers program. Although that fact may be a 
factor tending to support a finding of probable cause, it is not 
enough, in and of itself, to render a tipster a citizen informant. 
See, Illinois v. Gates, 462 U.S. 213, 103 S. Ct. 2317, 76 L. Ed. 
2d 527 (1983); State v. Detweiler, supra. The fact that a tipster 
uses the Crimestoppers program is likewise not enough, in and 
of itself, to otherwise support a finding of probable cause. See 
State v. Rinehart, supra. 

Indeed, the affidavit stated that persons using the Crime- 
stoppers program “may be granted a reward if the information 
proves to be true and accurate.” That fact indicates that such an 
informant may be motivated by money, rather than solely by 
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“good citizenship.” See State v. Detweiler, supra. For example, 
someone who has only the barest suspicion of criminal activity 
would not likely implicate another person in a crime. Such 
would not be “good citizenship.” However, when presented with 
the opportunity for reward, such speculation may prompt a per- 
son to make a report. If the suspicion turns out to be incorrect, 
the anonymous informant is not harmed. However, if the suspi- 
cion is correct, the anonymous informant will likely be paid. 
Thus, such an informant would have a “‘“ ‘motive to exagger- 
ate, falsify or distort the facts to serve his own ends.’ ”’” Id. at 
492, 544 N.W.2d at 89. 

Based on the foregoing analysis, we conclude that the anony- 
mous informant in the instant case was not a citizen informant 
and that the affidavit did not otherwise establish that the infor- 
mant was reliable. “When it is not established that an informant 
is reliable, a search warrant issued upon information supplied 
by such unreliable source is invalid.” State v. Utterback, 240 
Neb. 981, 996, 485 N.W.2d 760, 773 (1992). Accordingly, 
Lytle’s suppression motion should have been granted and the 
evidence suppressed. Under the totality of the circumstances, 
“[t]he magistrate would have no way of ascertaining whether 
this tip was rumor, speculation, vendetta, reprisal, or gossip.” 
State v. Valley, 252 Mont. 489, 494, 830 P.2d 1255, 1258 (1992). 

Our conclusion does not mean that anonymous tips obtained 
through the Crimestoppers program have no value. It is clear 
that information received from such a program can be a useful 
tool for law enforcement. But, standing alone, without corrobo- 
ration of details by law enforcement, the information gleaned 
from such an informant is insufficient to establish the infor- 
mant’s reliability or establish probable cause. In this regard, we 
note that the mere confirmation of Lytle’s address and verifica- 
tion of utilities was insufficient to establish, along with the tip, 
probable cause to issue the search warrant. See State v. 
Utterback, supra (holding police verification of defendant’s 
address, car registration, utilities, and physical description are 
insufficient to corroborate informant’s information for purpose 
of issuing warrant). 

Because we have already concluded that the affidavit failed 
to establish the informant’s reliability and that Lytle’s motion to 
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suppress should have been granted, we do not address Lytle’s 
remaining assignments of error. 


CONCLUSION 
The affidavit in support of the issuance of the search warrant 
was insufficient to establish the reliability of the informant and, 
therefore, insufficient to establish probable cause. Accordingly, 
the evidence seized pursuant to the search warrant should have 
been suppressed. Moreover, because the illegally seized evi- 
dence was the only evidence as to Lytle’s guilt, this cause is 
remanded with directions to vacate Lytle’s convictions and dis- 
miss the charges against him. 
REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 


REBECCA S. DUKAT, APPELLANT, V. LEISERV, INC., 
DOING BUSINESS AS MOCKINGBIRD LANES, APPELLEE. 
587 N.W.2d 96 


Filed December 18, 1998. No. S-96-1257. 


1. Jury Instructions: Proof: Appeal and Error. In an appeal based on a claim of an 
erroneous jury instruction, the appellant has the burden to show that the questioned 
instruction was prejudicial or otherwise adversely affected a substantial right of the 
appellant. 

2. Jury Instructions: Appeal and Error. A jury instruction is not error if, taken as a 
whole, it correctly states the law, is not misleading, and adequately covers the issues. 

3. Negligence: Proof: Trial. Before the issue of assumption of risk may be submitted 
to the jury, the defendant has the burden to establish the elements of assumption of 
risk, which are that the plaintiff knew of the danger, understood the danger, and vol- 
untarily exposed himself or herself to the danger which proximately caused the plain- 
tiff’s injury. 

4, Negligence. Assumption of risk is predicated upon the plaintiff’s voluntary exposure 
to the known danger caused by the defendant’s negligence. 

5. ___. A plaintiff does not assume a risk of harm unless he voluntarily accepts the 
tisk. The plaintiff's acceptance of a risk is not voluntary if the defendant’s tortious 
conduct has left him no reasonable altemative course of conduct in order to (a) avert 
harm to himself or another, or (b) exercise or protect a right or privilege of which the 
defendant has no right to deprive him. 

6. ___. If the person against whom the doctrine of assumption of risk is applied 
is deprived of a choice in the matter, the risk is not assumed, although it may be 
encountered. 
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7, ____. The standard to be applied in determining whether a plaintiff has assumed the 
risk of injury is a subjective one based upon the particular facts and circumstances of 
the event. 

8. ___. The subjective standard which is applied to assumption of risk involves what 
the particular plaintiff in fact sees, knows, understands, and appreciates. In this it dif- 
fers from the objective standard which is applied to contributory negligence. 


Petition for further review from the Nebraska Court of 
Appeals, HANNON, SIEVERS, and MUES, Judges, on appeal thereto 
from the District Court for Douglas County, MARY G. LIKEs, 
Judge. Judgment of Court of Appeals affirmed. 


Daniel W. Ryberg for appellant. 


Richard J. Gilloon, of Erickson & Sederstrom, P.C., for 
appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


McCormack, J. 
NATURE OF CASE 

This is a petition for further review of the Nebraska Court of 
Appeals’ order of reversal and remand for a new trial on the 
negligence claim of appellant, Rebecca S. Dukat, against 
appellee, Leiserv, Inc., doing business as Mockingbird Lanes. 
Leiserv asserts that the Court of Appeals erred in determining 
that the trial court should not have instructed the jury on the the- 
ory of assumption of risk. We affirm. 


BACKGROUND 

Dukat arrived at Mockingbird Lanes, a bowling alley in 
Omaha, Nebraska, at approximately 6 p.m. on February 2, 
1994, to bowl in her league games. Dukat walked from her car 
to the bowling alley on the only sidewalk provided to and from 
the building. Dukat testified that she noticed the sidewalk was 
icy. She bowled three games in her league that night. Dukat left 
the bowling alley around 9 p.m. and retraced her steps on the 
same sidewalk, which was still ice-covered. As Dukat proceeded 
along the sidewalk toward her car, she slipped and fell. Dukat 
suffered a fracture of both bones in her left ankle and a ruptured 
ligament. 
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Dukat sued Leiserv and Brunswick Corporation, the parent 
company of Leiserv, in the district court for Douglas County. 
Dukat alleged that Leiserv and Brunswick were negligent in 
failing to keep the sidewalk in a reasonably safe condition, in 
failing to warn Dukat of a dangerous condition, and in failing to 
take adequate and reasonable measures to protect Dukat. 
Leiserv and Brunswick alleged two affirmative defenses: con- 
tributory negligence and assumption of risk. At the end of 
Dukat’s evidence at trial, the court granted Brunswick’s motion 
for a directed verdict on the ground that there was no evidence 
of Brunswick’s responsibility or control over the employees of 
Mockingbird Lanes. 

The trial court instructed the jury on the contributory negli- 
gence and assumption of risk defenses, and the jury returned a 
general verdict for Leiserv. Dukat appealed, asserting among 
other assignments of error that the trial court erred in instruct- 
ing the jury on contributory negligence and assumption of risk. 

The Court of Appeals concluded that Leiserv did not meet its 
burden of proving that Dukat voluntarily exposed herself to the 
risk of injury by walking on the icy sidewalk, because “Leiserv 
did not introduce any evidence of an alternative safe route or 
course of conduct which would have allowed [Dukat] to safely 
leave the bowling alley as she had a right to do and wanted to 
do.” Dukat v. Leiserv, Inc., 6 Neb. App. 905, 916, 578 N.W.2d 
486, 494 (1998). The Court of Appeals concluded that it was 
error for the trial court to submit the issue of assumption of risk 
to the jury. After concluding the assumption of risk instruction 
was reversible error, the Court of Appeals “deem[ed] it neces- 
sary to discuss Dukat’s other assignments of error because those 
questions may recur on retrial.” Jd. The Court of Appeals con- 
tinued its opinion with an analysis of whether the instruction on 
contributory negligence was properly given. It concluded that 
based on Dukat’s testimony that she knew of the icy condition 
of the sidewalk, she might have done things a reasonably care- 
ful person might not have. The Court of Appeals stated that a 
reasonable person might have decided not to navigate the same 
icy path she had taken earlier without asking the assistance of a 
friend and that a reasonable person also might have asked a 
Mockingbird Lanes employee to spread an ice-melting sub- 
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stance on the sidewalk. Therefore, the Court of Appeals con- 
cluded that reasonable minds could arrive at the conclusion that 
Dukat did not act as a reasonable person and that the slip and 
fall were contributed to by Dukat’s own negligence. As such, 
the Court of Appeals determined that the trial court was correct 
in submitting to the jury the question of Dukat’s contributory 
negligence. 

Leiserv now asserts the Court of Appeals erred in determin- 
ing that the record did not contain evidence of an alternative 
course of conduct. Leiserv focuses on the Court of Appeals’ 
recognition in its contributory negligence analysis that Dukat 
could have asked a friend for assistance in getting to her car or 
that she could have asked a Mockingbird Lanes employee to 
spread an ice-melting substance on the sidewalk. Leiserv argues 
that this shows the record did contain evidence of an alternative 
course of conduct. Leiserv further argues that what is seen as a 
reasonable alternative course of conduct for a contributory neg- 
ligence instruction should be seen as a reasonable alternative 
course of conduct for an assumption of risk instruction. 


ASSIGNMENT OF ERROR 
Leiserv assigns that the Court of Appeals erred in reversing 
the jury verdict in favor of Leiserv after concluding that the jury 
should not have been instructed on assumption of risk. 


STANDARD OF REVIEW 

In an appeal based on a claim of an erroneous jury instruc- 
tion, the appellant has the burden to show that the questioned 
instruction was prejudicial or otherwise adversely affected a 
substantial right of the appellant. Tapp v. Blackmore Ranch, 254 
Neb. 40, 575 N.W.2d 341 (1998); Sacco v. Carothers, 253 Neb. 
9, 567 N.W.2d 299 (1997). 

A jury instruction is not error if, taken as a whole, it correctly 
states the law, is not misleading, and adequately covers the 
issues. Scharmann v. Dayton Hudson Corp., 247 Neb. 304, 526 
N.W.2d 436 (1995). 


ANALYSIS 
There is not an issue in this case of an alternate route avail- 
able to Dukat. In answers to interrogatories entered into evi- 
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dence, Leiserv admitted that Dukat did not have an alternate 
route. Therefore, the only issue as to assumption of risk is 
whether there was an alternative course of conduct. 

Before the issue of assumption of risk may be submitted to 
the jury, the defendant has the burden to establish the elements 
of assumption of risk, which are that the plaintiff knew of the 
danger, understood the danger, and voluntarily exposed himself 
or herself to the danger which proximately caused the plaintiff’s 
injury. Williamson v. Provident Group, Inc., 250 Neb. 553, 550 
N.W.2d 338 (1996). Assumption of risk is predicated upon the 
plaintiff’s voluntary exposure to the known danger caused by 
the defendant’s negligence. McDermott v. Platte Cty. Ag. Socy., 
245 Neb. 698, 515 N.W.2d 121 (1994). 

“(1) A plaintiff does not assume a risk of harm unless he 
voluntarily accepts the risk. (2) The plaintiff’s acceptance 
of a risk is not voluntary if the defendant’s tortious con- 
duct has left him no reasonable alternative course of con- 
duct in order to (a) avert harm to himself or another, or (b) 
exercise or protect a right or privilege of which the defend- 
ant has no right to deprive him.” 
Makovicka v. Lukes, 182 Neb. 168, 170-71, 153 N.W.2d 733, 
735 (1967), quoting Restatement (Second) of Torts § 496 E 
(1965). If the person against whom the doctrine of assumption 
of risk is applied is deprived of a choice in the matter, the risk 
is not assumed, although it may be encountered. Schwab y. 
Allou Corp., 177 Neb. 342, 128 N.W.2d 835 (1964). 

The standard to be applied in determining whether a plaintiff 
has assumed the risk of injury is a subjective one based upon the 
particular facts and circumstances of the event. Williamson v. 
Provident Group, Inc., supra. The subjective standard involves 
what “ ‘the particular plaintiff in fact sees, knows, understands 
and appreciates. In this it differs from the objective standard 
which is applied to contributory negligence.’” Makovicka v. 
Lukes, 182 Neb. at 171, 153 N.W.2d at 735, quoting the Restate- 
ment, supra, § 496 D, comment c. 

Leiserv argues that Dukat assumed the risk under the theory 
of alternative course of conduct by failing to ask someone to 
assist her outside when she knew of the icy condition of the 
sidewalk. This conduct would only have exposed two persons to 
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the risk and would not necessarily have provided Dukat with 
safe passage to her automobile. Therefore, it is not an alterna- 
tive course of conduct that would entitle Leiserv to an assump- 
tion of risk instruction. 

Leiserv also argues that Dukat could have reported the icy 
conditions to a Mockingbird Lanes employee and requested that 
an ice-melting substance or sand be applied. Leiserv did not 
introduce evidence that such action on the part of Dukat would 
have alleviated the icy condition of the sidewalk. 

The Court of Appeals found that Leiserv did not introduce 
any evidence of an alternative course of conduct and, thus, 
failed to prove the prerequisites for an assumption of risk 
instruction. We agree and, therefore, affirm. 


. CONCLUSION 

The burden to prove the defense of assumption of risk was 
Leiserv’s. There was no issue of an alternate route by reason of 
Leiserv’s answers to interrogatories. The only issue was alter- 
native course of conduct, and Leiserv did not offer proof to sup- 
port this theory. We agree with the Court of Appeals that an 
assumption of risk instruction should not have been submitted 
to the jury. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. 
TALLULAH WOODS, APPELLANT. 
587 N.W. 2d 122 


Filed December 18, 1998. No. S-97-642. 


1. Statutes: Appeal and Error. Interpretation of a statute presents a question of law, 
in connection with which an appellate court has the obligation to reach an indepen- 
dent conclusion irrespective of the decision made by the court below. 

2. Rules of the Supreme Court: Appeal and Error. A petition for further review by 
the Supreme Court and supporting memorandum brief must specifically set forth and 
discuss any error assigned to the Court of Appeals. 

3. Appeal and Error. The Supreme Court will not consider errors not properly 
assigned in a petition for further review and discussed in the supporting memoran- 
dum brief. 
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4. 


10. 


11. 


12, 


13. 


14. 


15. 
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____.. An error in an opinion of the Court of Appeals concerning which no complaint 
is made in a petition for further review by the Supreme Court, but which is encom- 
passed within the errors raised before the Court of Appeals and which, if uncorrected, 
would result in an erroneous direction for retrial of a cause, constitutes plain error for 
consideration on further review. 

____. Consideration of plain error occurs at the discretion of an appellate court, and 
a party who fails to properly assign an error on further review does so at its peril. 
___. Plain error will be noted only where an error is evident from the record, preju- 
dicially affects a substantial right of a litigant, and is of such a nature that to leave it 
uncorrected would cause a miscarriage of justice or result in damage to the integrity, 
reputation, and fairness of the judicial process. 

Moot Question. A case becomes moot when the issues initially presented in litiga- 
tion cease to exist or the litigants lack a legally cognizable interest in the outcome of 
litigation. 

Moot Question: Appeal and Error. The public interest exception to the rule pre- 
cluding consideration of moot issues requires a consideration of the public or private 
nature of the question presented, the desirability of an authoritative adjudication for 
further guidance of public officials, and the likelihood of future recurrence of the 
same or similar problem. 

Statutes. When statutory language is plain and unambiguous, no judicial interpreta- 
tion is needed to ascertain the statute’s meaning, so that, in the absence of a statutory 
indication to the contrary, words in a statute will be given their ordinary meaning. 
___.. A statute, mule, or regulation is open for construction only when the language 
used requires interpretation or may reasonably be considered ambiguous. 

___.. It is not within the province of a court to read a meaning into a statute that is 
not warranted by the legislative language; neither is it within the province of a court 
to read anything plain, direct, and unambiguous out of a statute. 

____- It is not for the courts to supply missing words or sentences to a statute to make 
clear that which is indefinite, or to supply that which is not there. 

Criminal Law. Notice-of-alibi statutes are in derogation of the common-law tradi- 
tions of criminal procedure, and must be strictly construed. 

Statutes: Intent. Statutes which effect a change in the common law or take away a 
common-law right should be strictly construed, and a construction which restricts or 
removes a common-law right should not be adopted unless the plain words of the 
statute compel it. 

Pretrial Procedure: Witnesses. In the absence of a specific statutory directive, Neb. 
Rev. Stat. § 29-1927 (Reissue 1995) does not allow a court to order the disclosure of 
the identity of a defendant's alibi witnesses prior to trial. 


Petition for further review from the Nebraska Court of 


Appeals, HANNON, IRWIN, and Mugs, Judges, on appeal thereto 
from the District Court for Lancaster County, PAUL D. MERRITT, 


JR., 


Judge. Judgment of Court of Appeals affirmed as modified. 


Dennis R. Keefe, Lancaster County Public Defender, and 
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GERRARD, J. 

NATURE OF CASE 

The appellant, Tallulah Woods, was, pursuant to verdict, 
adjudged guilty of acquiring a controlled substance by fraud. 
The conviction arose from an incident in which it was alleged 
that Woods went to a pharmacy and picked up a prescription 
that did not belong to her. 

Prior to her trial, Woods complied with a statutory require- 
ment by filing a notice of her intent to present an alibi defense. 
The State subsequently asked that Woods be ordered to disclose 
her potential alibi witnesses, and the trial court granted this 
request. Under protest, Woods complied with the disclosure 
order. This appeal presents the issue whether a defendant may 
be ordered to disclose the names of alibi witnesses, absent a 
clear statutory authorization. 


FACTUAL BACKGROUND 

Woods was charged by information with acquiring a con- 
trolled substance through fraud, in contravention of Neb. Rev. 
Stat. § 28-418(1)(c) (Reissue 1995). Violation of § 28-418(1)(c) 
is a Class IV felony, punishable, under Neb. Rev. Stat. § 28-105 
(Reissue 1995), by up to 5 years’ imprisonment, a fine of no 
more than $10,000, or both. 

At some point prior to trial, Woods evidently filed a notice 
of intent to use an alibi defense pursuant to Neb. Rev. Stat. 
§ 29-1927 (Reissue 1995), although such notice does not appear 
in the record on appeal. A hearing was held at which Woods’ 
counsel advised the court that the alibi notice had been filed out 
of the 30-day time limit imposed by the statute. Counsel for 
Woods and the State later agreed to allow Woods to present an 
alibi defense, and the State waived any defect in notice. 

The record also reveals that at the hearing, the court ordered 
Woods to disclose who her alibi witnesses would be. Woods 
then filed a motion asking the court to reconsider its alibi dis- 
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closure order. Subsequently, Woods filed an “Involuntary 
Disclosure of Alibi Witnesses,” listing seven witnesses, includ- 
ing Woods; Woods’ husband, Robert Woods; and Woods’ 
daughter, Lakishia Jones. Thereafter, the State filed a motion 
asking the court to allow the taking of depositions from Woods’ 
alibi witnesses. Following a hearing, the court overruled 
Woods’ motion to reconsider and sustained the State’s motion to 
allow depositions. The record does not reflect whether any wit- 
nesses were actually deposed prior to trial. 

At trial, the State called Evangelisa Kingston, the person 
whose medication had allegedly been misappropriated. 
Kingston testified that she and Woods had become friends after 
being introduced by Kingston’s granddaughter, who had lived 
with Woods for a time. Kingston had a history of medical prob- 
lems that had required knee surgeries, the effect of which was 
to leave Kingston with “a lot of pain.” Because of this, Kingston 
had been prescribed pain medications, including a medication 
known by the trade name “Darvocet.” 

Kingston said that she sometimes had people help her by 
picking up her medication and that Woods had been among 
them. Kingston testified that when this happened, Woods would 
pick up Kingston’s prescription and bring it to Kingston, and 
the two would “‘share” the medication. 

Woods’ counsel objected to this testimony, arguing that it 
was character evidence of the sort prohibited by Neb. Rev. Stat. 
§ 27-404(2) (Reissue 1995). Woods’ counsel asked for an 
admonishment to the jury to disregard the statement and moved 
for a mistrial. However, the trial court did not admonish the jury 
as requested and overruled Woods’ motion for mistrial. 

Kingston further testified that Woods was no longer autho- 
rized to pick up prescriptions for Kingston. Kingston testified 
that the last time Woods had been given permission to pick up 
one of Kingston’s prescriptions, the portion of the label indicat- 
ing the quantity had been ripped off and Woods had taken more 
of the pills than she had indicated to Kingston. 

Woods’ counsel also objected to this testimony under 
§ 27-404 and argued that this evidence could not be introduced 
without a hearing outside the presence of the jury as contem- 
plated by § 27-404(3). The objection was overruled. 
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Finally, Kingston testified that on August 1, 1996, Woods 
had come to Kingston’s house and asked if Kingston had any 
pills. Kingston reported telling Woods that Kingston did not 
have any pills because Kingston’s new Darvocet prescription 
had not yet been picked up from her pharmacy, a Walgreen’s 
drugstore located in Lincoln, Nebraska. Kingston said that she 
then specifically told Woods that one of Kingston’s grand- 
daughters was going to take Kingston to get the prescription the 
next day. When Kingston went to pick up her prescription, how- 
ever, She was unable to do so. 

Brady Brostrom, a pharmacist at the Walgreen’s pharmacy, 
testified that during the morning of August 2, 1996, he was 
working the late shift at Walgreen’s. Brostrom testified that 
between 7 and 8 o’clock that morning, he had dispensed a pre- 
scription filled for Kingston consisting of 30 tablets of generic 
Darvocet. Brostrom positively identified Woods as the person to 
whom he had given the prescription. Mary Amen, another 
Walgreen’s pharmacist, testified that she had filled Kingston’s 
prescription and that it contained generic Darvocet, which was 
a Schedule IV controlled substance. 

Following Amen’s testimony, the State rested. The defense 
called three witnesses: Woods, her husband, and her daughter. 
Woods testified that she had gone to see Kingston on the 
evening in question, but Woods denied asking Kingston about 
any drugs. Woods claimed that she had already obtained a pre- 
scription from her own doctor for Lorcet, which Woods said 
was a stronger medication than Darvocet. According to Woods, 
Kingston said nothing about a prescription. 

Woods further testified that after leaving Kingston’s house, 
Woods had gone home and then to her husband’s place of 
employment, a local restaurant. Woods said that she remained 
there until after the restaurant closed, and then she and her hus- 
band went straight home. Woods said that she slept until nearly 
9 o’clock the next morning. Woods claimed that shortly after she 
awoke, she went with her daughter and another woman to run 
several errands around Lincoln; Woods generally testified that 
she and her companions were away until about noon. Woods tes- 
tified that she had not been in the vicinity of Walgreen’s during 
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the entire course of the morning on which Kingston’s prescrip- 
tion was dispensed. 

The remaining witnesses for the defense were Robert Woods 
and Jones. Robert Woods and Jones testified generally in cor- 
roboration of Woods’ claim to have been elsewhere at the time 
that the prescription was allegedly misappropriated. Both wit- 
nesses were cross-examined generally regarding their memory 
of the events of August 2, 1996, as compared with their recol- 
lection of events on other particular days around the same time. 

After Jones’ testimony, the defense rested. The State offered 
no rebuttal evidence. The jury ultimately returned a guilty ver- 
dict, and the trial court entered judgment upon the verdict. 
Woods was sentenced to serve 180 days in the county jail. 

Woods appealed to the Nebraska Court of Appeals, alleging, 
inter alia, that the trial court erred in ordering disclosure of 
Woods’ alibi witnesses and in allowing the introduction of evi- 
dence of Woods’ prior bad acts without a hearing. The Court of 
Appeals determined that Woods was correct on both issues and 
ordered the cause remanded for a new trial. State v. Woods, 6 
Neb. App. 829, 577 N.W.2d 564 (1998). The State petitioned 
this court for further review, which we granted. The State’s peti- 
tion, however, alleged only that the Court of Appeals erred in its 
construction of the alibi notice statute; the State did not assign 
error to the Court of Appeals in any other regard. 


ASSIGNMENT OF ERROR 
In its petition for further review, the State claims that the 
Court of Appeals erred in finding that under § 29-1927, a 
defendant is obliged to do no more than announce an intention 
to rely on an alibi defense at trial and need not provide names 
and addresses of the proposed alibi witnesses. 


SCOPE OF REVIEW 
Interpretation of a statute presents a question of law, in con- 
nection with which an appellate court has an obligation to reach 
an independent conclusion irrespective of the decision made by 
the court below. See Kimball v. Nebraska Dept. of Motor 
Vehicles, ante p. 430, 586 N.W.2d 439 (1998). 


STATE v. WOODS 761 
Cite as 255 Neb. 755 


ANALYSIS 


Errors Not ASSIGNED IN 
PETITION FOR FURTHER REVIEW 

We note, as a preliminary matter, that the State did not assign 
error to the Court of Appeals on any issues other than those pre- 
sented by the notice-of-alibi statute. The Court of Appeals, 
however, found reversible error in both the trial court’s inter- 
pretation of the notice-of-alibi statute and the trial court’s erro- 
neous admission of evidence of prior bad acts. State v. Woods, 
supra. The State does not assign error in the latter ground for 
reversal. 

We have previously noted that a petition for further review 
and supporting memorandum brief must specifically set forth 
and discuss any error assigned to the Court of Appeals. Baker’s 
Supermarkets v. Feldman, 243 Neb. 684, 502 N.W.2d 428 
(1993) (citing Neb. Ct. R. of Prac. 2F(3) (rev. 1992)). We have 
also written that we will not consider errors not properly 
assigned in a petition for further review and discussed in the 
supporting memorandum brief. /d. 

The only established exception to this rule is found in plain 
error. We have held: 

[AJn error in an opinion of the Court of Appeals concern- 
ing which no complaint is made in a petition for further 
review, but which is encompassed within the errors raised 
before the Court of Appeals and which, if uncorrected, 
would result in an erroneous direction for retrial of a 
cause, constitutes plain error for consideration on further 
review. 
Td. at 691, 502 N.W.2d at 433. 

We emphasize, however, that consideration of plain error 
occurs at the discretion of an appellate court and that a party 
who fails to properly assign an error on further review does so 
at its peril. We have held, in this context, that plain error will be 
noted only where an error is evident from the record, prejudi- 
cially affects a substantial right of a litigant, and is of such a 
nature that to leave it uncorrected would cause a miscarriage of 
justice or result in damage to the integrity, reputation, and fair- 
ness of the judicial process. Id. 
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With that in mind, we find no plain error in the Court of 
Appeals’ resolution of the issues relating to § 27-404, and we 
will not reconsider such in this appeal. Our review of the record 
and the Court of Appeals’ decision leads us to conclude that the 
Court of Appeals was correct in determining that evidence of 
Woods’ prior bad acts was admitted without the statutorily 
required hearing, outside the presence of the jury, with the State 
proving by clear and convincing evidence that Woods commit- 
ted such bad acts. See § 27-404(3). Woods’ conviction must 
therefore be reversed and this cause remanded for a new trial. 

With that established, we must consider whether it is proper 
for this court to consider the issue raised by the State’s petition 
for further review. As this cause must, in any event, be 
remanded for new trial, consideration of the alibi notice statute 
has arguably been rendered moot. A case becomes moot when 
the issues initially presented in litigation cease to exist or the 
litigants lack a legally cognizable interest in the outcome of lit- 
igation. DeCoste v. City of Wahoo, ante p. 266, 583 N.W.2d 595 
(1998); State ex rel. Shepherd v. Neb. Equal Opp. Comm., 251 
Neb. 517, 557 N.W.2d 684 (1997). 

The public interest exception to the rule precluding consider- 
ation of moot issues, however, requires a consideration of the 
public or private nature of the question presented, the desirabil- 
ity of an authoritative adjudication for further guidance of pub- 
lic officials, and the likelihood of future recurrence of the same 
or similar problem. State ex rel. Shepherd v. Neb. Equal Opp. 
Comm., supra. 

In the present case, we find that the elements of the public 
interest exception are met. An authoritative construction of the 
Statute at issue is necessary to guide public officials, resolve 
public concerns, and prevent a recurrence of the uncertainty that 
is evident from the case at bar. 

Moreover, the remedy proposed by the Court of Appeals in 
this case presents an issue of public concern. In order to prevent 
the State, on retrial, from taking advantage of information that 
the Court of Appeals found to be erroneously disclosed, the 
Court of Appeals ordered the appointment of a special prosecu- 
tor for retrial of this cause. In a further attempt to unscramble 
this particular egg, the Court of Appeals ordered the district 


STATE v. WOODS 763 
Cite as 255 Neb. 755 


court “to ensure that the special prosecutor shall not receive or 
use any information obtained as a result of the court’s having 
ordered Woods to disclose the identity of her alibi witnesses.” 
State v. Woods, 6 Neb. App. 829, 836, 577 N.W.2d 564, 569 
(1998). 

The necessity and complexity of this remedy require review. 
Thus, because of the need for an authoritative adjudication of 
the statute at issue and because of the necessity to guide the 
court and counsel on the procedures at retrial, we will proceed 
to consider the State’s assignment of error on further review 
regarding the Court of Appeals’ resolution of the issue regard- 
ing disclosure of alibi witnesses. 


DISCLOSURE OF ALIBI WITNESSES 

On appeal, Woods claimed that the trial court erred in order- 
ing her to disclose the identity of her alibi witnesses. The statute 
providing a notice-of-alibi requirement in Nebraska is 
§ 29-1927, which states: ~ 

No evidence offered by a defendant for the purpose of 
establishing an alibi to an offense shall be admitted in the 
trial of the case unless notice of intention to rely upon an 
alibi is given to the county attorney and filed with the 
court at least thirty days before trial, except that such 
notice shall be waived by the presiding judge if necessary 
in the interests of justice. 

By the plain language of this statute, Woods was required 
only to give notice of her intent to rely on an alibi defense and 
was not required, as the trial court ordered, to provide informa- 
tion regarding the witnesses she intended to call to support that 
alibi. The trial judge, nonetheless, in ordering disclosure of 
Woods’ alibi witnesses, stated that “the defendant is obligated 
to disclose witnesses; that is, to identify witnesses, otherwise 
the thirty-day notice requirement to the alibi statute doesn’t 
make much sense.” 

The trial court’s reasoning, however, does not take into con- 
sideration certain basic tenets of statutory interpretation. We 
first note that when statutory language is plain and unambigu- 
ous, no judicial interpretation is needed to ascertain the statute’s 
meaning, so that, in the absence of a statutory indication to the 
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contrary, words in a statute will be given their ordinary mean- 
ing. State v. Sorenson, 247 Neb. 567, 529 N.W.2d 42 (1995); 
State v. Salyers, 239 Neb. 1002, 480 N.W.2d 173 (1992). A 
statute, rule, or regulation is open for construction only when 
the language used requires interpretation or may reasonably be 
considered ambiguous. Kimball v. Nebraska Dept. of Motor 
Vehicles, ante p. 430, 586 N.W.2d 439 (1998); Vinci v. Nebraska 
Dept. of Corr. Servs., 253 Neb. 423, 571 N.W.2d 53 (1997). It 
is not within the province of a court to read a meaning into a 
statute that is not warranted by the legislative language; neither 
is it within the province of a court to read anything plain, direct, 
and unambiguous out of a statute. Father Flanagan’s Boys 
Home v. Dept. of Soc. Servs., ante p. 303, 583 N.W.2d 774 
(1998); State v. Burlison, ante p. 190, 583 N.W.2d 31 (1998). 

It is clear that the plain and ordinary language of § 29-1927 
does not include a requirement that the defendant disclose the 
identity of alibi witnesses. It is not for the courts to supply miss- 
ing words or sentences to a statute to make clear that which is 
indefinite, or to supply that which is not there. State v. Jansen, 
241 Neb. 196, 486 N.W.2d 913 (1992); State v. Salyers, supra. 

Moreover, notice-of-alibi statutes are in derogation of the 
common-law traditions of criminal procedure. The common law 
recognized no right of discovery in a criminal case by either the 
prosecution or the defendant. See Scott v. State, 519 P.2d 774 
(Alaska 1974). See, also, generally, 2 Wayne R. LaFave and 
Jerold H. Israel, Criminal Procedure § 19.4 (1984); Annot., 45 
A.L.R.3d 958 (1972 & Supp. 1998). In Nebraska, the prosecu- 
tion has not been granted a right of discovery except as permit- 
ted by the court, with limitations clearly defined by statute. See 
Neb. Rev. Stat. §§ 29-1916 and 29-1917 (Reissue 1995). 
Additionally, in the absence of a statute, Nebraska has not 
required defendants to plead defenses in advance. See State v. 
Clayburn, 223 Neb. 333, 389 N.W.2d 314 (1986) (holding that 
in absence of statute, defendant was not required to plead self- 
defense in advance of trial). 

Since Nebraska’s notice-of-alibi statute effects a change in 
the common law, it must be strictly construed. Statutes which 
effect a change in the common law or take away a common-law 
right should be strictly construed, and a construction which 
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restricts or removes a common-law right should not be adopted 
unless the plain words of the statute compel it. Stoneman v. 
United Neb. Bank, 254 Neb. 477, 577 N.W.2d 271 (1998); 
Mandolfo v. Chudy, 253 Neb. 927, 573 N.W.2d 135 (1998). 

We therefore hold that in the absence of a specific statutory 
directive, § 29-1927 does not allow a court to order the disclo- 
sure of the identity of a defendant’s alibi witnesses prior to trial. 
This holding is consistent with the holdings of other appellate 
courts faced with similar circumstances. See, e.g., State v. 
Miller, 289 S.C. 316, 345 S.E.2d 489 (1986); Reynolds v. 
Superior Court of Los Angeles County, 12 Cal. 3d 834, 117 Cal. 
Rptr. 437, 528 P.2d 45 (1974); Rodriguez v. Superior Court, 9 
Cal. App. 3d 493, 88 Cal. Rptr. 154 (1970) (holding that in 
absence of statute, courts were not empowered to adopt rule 
providing for discovery of alibi witnesses). Contra, 
Commonwealth v. Edgerly, 372 Mass. 337, 361 N.E.2d 1289 
(1977). 

It is understandable why the trial court may have questioned 
the efficacy of § 29-1927 without the requirement that a defend- 
ant disclose the identity of alibi witnesses. However, as an 
appellate court, we are often called upon to apply the plain and 
ordinary meaning of statutory language, and our task is not to 
pass on the wisdom or efficacy of the statute as written. The 
Court of Appeals properly noted that § 29-1927 became effec- 
tive in 1993—-long after the federal rules of criminal procedure 
adopted an alibi notice rule, long after numerous other jurisdic- 
tions adopted alibi notice rules, and long after Nebraska 
adopted other notice rules such as the hearsay exception notice 
rule contained in Neb. Rev. Stat. § 27-804(2)(e) (Reissue 1995). 
See State v. Woods, 6 Neb. App. 829, 577 N.W.2d 564 (1998). 
Observing that § 29-1927 was not modeled after the language 
of any of the foregoing, the Court of Appeals wrote: 

Fed. Rule of Crim. P. 12.1 requires the defendant in a 
criminal case, upon written demand of the government, to 
file a written notice of intention to offer an alibi defense. 
Rule 12.1 further requires that “[s]Juch notice by the 
defendant shall state the specific place or places at which 
the defendant claims to have been at the time of the 
alleged offense and the names and addresses of the wit- 
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nesses upon whom the defendant intends to rely to estab- 
lish such alibi.” Similarly, the Maryland Court of Appeals 
noted in a 1983 decision that, at that time, “[a] require- 
ment for notice of an alibi defense, with identification of 
proposed alibi . . . witnesses, now exists under statute or 
tule of court in 35 of our sister states and in the District of 
Columbia.” Taliaferro v. State, 295 Md. 376, 387, 456 
A.2d 29, 35 (1983). 

The Nebraska alibi notice statute, § 29-1927, as noted 
above, was adopted in 1993. The Nebraska statute, how- 
ever, does not contain an explicit requirement similar to 
that in the federal system or the other jurisdictions refer- 
enced above which would require a defendant, in addition 
to providing “notice of intention to rely upon an alibi,” to 
also provide the names and addresses of the witnesses 
upon which the defendant intends to rely in establishing 
the alibi defense. In addition to the fact that this Nebraska 
statute was adopted after the federal and other state 
statutes, such that the Legislature could have modeled the 
Nebraska statute after those statutes, we note that the 
Nebraska Legislature did require notice of the names and 
addresses of witnesses when it enacted § 27-804(2)(e). 
The Legislature stated that a proponent who desires to use 
the catch-all hearsay exception must make known to the 
adverse party “his intention to offer the statement and the 
particulars of it, including the name and address of the 
declarant.” As such, it is apparent that the Legislature was 
fully aware of how to require such disclosure if it had 
desired to also require it in § 29-1927. 


State v. Woods, 6 Neb. App. at 834-35, 577 N.W.2d at 568. 

We agree. Section 29-1927 requires only that the defendant 
disclose his or her intention to rely on an alibi defense. We 
specifically decline to infringe on the Legislature’s province by 
adding disclosures not required by the language of the statute, 
especially when other constitutional and statutory construction 
issues may be implicated. Therefore, we conclude that the 
Court of Appeals correctly determined that the trial court erred 
in ordering Woods to disclose the identity of her alibi witnesses, 
based on the plain and unambiguous language of § 29-1927. 
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RECIPROCAL DISCOVERY PROVISION 

Nonetheless, the State also urges this court to ratify the trial 
court’s order of alibi witness disclosure, if not based upon 
§ 29-1927, then upon the criminal reciprocal discovery provi- 
sions of § 29-1916. Section 29-1916 provides, in pertinent part, 
that whenever the court grants a request by the defendant for 
discovery, the court may 

condition its order by requiring the defendant to grant the 
prosecution like access to comparable items or informa- 
tion included within the defendant’s request which: 
(a) Are in the possession, custody, or control of the 
defendant; 
(b) The defendant intends to produce at the trial; and 
(c) Are material to the preparation of the prosecution’s 
case. 
(Emphasis supplied.) 

However, in the instant case, Woods filed a motion for dis- 
covery requesting to inspect and copy any statements made by 
Woods; any prior criminal record of Woods; the results and 
reports of any physical, mental, or scientific tests or experi- 
ments; and any other documents, papers, books, accounts, let- 
ters, photographs, objects, or other tangible things which could 
be used as evidence by the State. Woods did not request access 
to any information about the witnesses expected to testify for 
the prosecution. As such, Woods requested nothing that could 
be characterized as “comparable items or information” to a list 
of her alibi witnesses. Cf. State v. Hinn, 229 Neb. 556, 427 
N.W.2d 791 (1988). 

Therefore, the reciprocal discovery provisions of § 29-1916 
provide no basis for the trial court’s order that Woods disclose 
the identity of her alibi witnesses. The State’s claim in that 
regard is without merit. 


PROCEDURE ON REMAND 
Finally, because this cause is remanded for a new trial, and 
recognizing that some damage from Woods’ disclosure of alibi 
witnesses has already occurred, we must consider the procedu- 
ral remedy upon remand of the instant cause. In fashioning any 
sort of procedural remedy, we recognize that the remedy is 
unique to these unusual circumstances and must take into 
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account the nature of the damage from the disclosure of alibi 
witnesses at the initial trial. 

We note that at trial, pursuant to the statutory notice of intent 
to use an alibi defense, Woods testified that she was not at or 
near the Walgreen’s pharmacy during the early morning hours 
of August 2, 1996, when the prescription was allegedly misap- 
propriated. Instead, Woods testified that she was at home, sleep- 
ing with her husband, until nearly 9 a.m. on August 2. Woods 
claimed that thereafter, shortly after she awoke, she went with 
her daughter and another woman to run several errands around 
Lincoln; Woods testified that she and her companions were 
away until about noon. Woods’ husband and her daughter testi- 
fied generally in corroboration of Woods’ claim to have been 
elsewhere at the time of the alleged crime. The State minimally 
cross-examined both witnesses regarding their memory of the 
events of August 2, as compared with their recollection of 
events on other particular days around the same time. The State 
offered no rebuttal evidence regarding Woods’ alibi defense. 

Recognizing that the testimony of the State’s witnesses and 
Woods’ witnesses is now part of the public domain in the bill of 
exceptions, it is not realistic to expect that the district court will 
be able to employ a procedure that would effectively shield a 
new prosecutor from all information obtained as a result of the 
court’s initial order of alibi witness disclosure. Further, we con- 
sider the fact that the testimony of Woods’ husband and daugh- 
ter, not unexpectedly, corroborated Woods’ testimony of her 
whereabouts on August 2, 1996, and the State did little or noth- 
ing to impeach or rebut the alibi witnesses’ testimony at trial. 

Therefore, we order that the State, upon remand, be granted 
no further nght of discovery with reference to the alibi wit- 
nesses that the trial court erroneously ordered Woods to disclose 
to the State. This remedy is designed to place the parties as 
close to the pretrial status quo as possible, given Woods’ statu- 
tory notice of intent to use an alibi defense and the afore- 
described circumstances at trial. 


CONCLUSION 
For all of the foregoing reasons, we conclude that the Court 
of Appeals (1) did not commit plain error in its resolution of the 
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issues relating to § 27-404 and (2) correctly determined that the 
trial court erred in ordering Woods to disclose the identity of her 
alibi witnesses based on the plain language of § 29-1927. The 
Court of Appeals was correct in reversing Woods’ conviction 
and remanding the cause for a new trial; however, to the extent 
that the Court of Appeals ordered, upon remand, the appoint- 
ment of a special prosecutor and directed the district court to 
ensure that the special prosecutor not receive or use any infor- 
mation obtained as a result of the erroneous order of alibi wit- 
ness disclosure, the Court of Appeals’ judgment is modified as 
follows: We order that the State, upon remand, be granted no 
further right of discovery with reference to the alibi witnesses 
that the trial court erroneously ordered Woods to disclose to the 
State. The Court of Appeals’ judgment is affirmed in all other 
respects. 
AFFIRMED AS MODIFIED. 


BRAD LEE WILLERS, A MINOR CHILD, BY AND THROUGH HIS 
MOTHER AND NEXT FRIEND, CAROLE L. POWELL, APPELLEE, 
v. GARY LEE WILLERS, APPELLANT. 

587 N.W. 2d 390 


Filed December 18, 1998. No. S-97-788. 


1. Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be 
drawn from those facts and that the moving party is entitled to judgment as a matter 
of law. 

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

3. ___: ___. In reviewing an order granting a motion for summary judgment, the 
question is not how a factual issue is to be decided, but whether any real issue of 
material fact exists. 

4. Statutes. Statutory interpretation presents a question of law. 

5. Judgments: Appeal and Error. In connection with questions of law, an appellate 
court has an obligation to reach an independent conclusion irrespective of the deci- 
sion made by the court below. 
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11. 


12. 


13. 


14. 
15. 
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Statutes: Appeal and Error. With respect to statutory interpretation, the court will, 
if possible, try to avoid a construction which would lead to absurd, unconscionable, 
or unjust results. 

Statutes: Intent. When construing a statute, a court must look to the statutory objec- 
tive to be accomplished, the evils and mischiefs sought to be remedied, and the pur- 
pose to be served, and then must place on the statute a reasonable or liberal con- 
struction that best achieves the statute’s purpose, rather than a construction that 
defeats the statutory purpose. 

Statutes: Legislature: Intent: Appeal and Error. In considering and applying a 
Statute, courts must determine and give effect to the purpose and intent of the 
Legislature as ascertained from the entire language thereof, considered in its ordinary 
sense. 

Statutes: Legislature: Intent. The components of a series or collection of statutes 
pertaining to a certain subject matter which are in pari materia may be conjunctively 
considered and construed to determine the intent of the Legislature, so that different 
provisions of the act are consistent, harmonious, and sensible. 

Child Support: Legislature: Intent. Neb. Rev. Stat. § 43-1402 (Reissue 1993), 
which is in pari materia with Neb. Rev. Stat. § 43-512.04 (Cum. Supp. 1994), 
exhibits a legislative intent to provide children bom out of wedlock child support 
retroactively to the date of birth. 

Child Support. The plain words of Neb. Rev. Stat. § 43-1402 (Reissue 1993) require 
that out-of-wedlock children be supported to the same extent and in the same man- 
ner as children born in wedlock. 

Parent and Child. Parents have a duty to provide their children with the basic neces- 
sities of life. 

Child Support: Modification of Decree: Time. The general rule in Nebraska has 
been to allow a modification of a child support order prospectively from the time of 
the modification itself. 

Appeal and Error. Error without prejudice provides no ground for appellate relief. 
Rules of the Supreme Court: Attorney Fees. Neb. Ct. R. of Prac. 9F (rev. 1996) 
requires that any person who claims the right to an altomey fee in a civil case 
appealed to the Nebraska Supreme Court must file a motion for the allowance of such 
a fee supported by an affidavit which justifies the amount of the fee sought. 


Appeal from the District Court for Antelope County: 
RICHARD P. GARDEN, Judge. Affirmed. 


Forrest F. Peetz, of Peetz & Peetz, for appellant. 


Gina L. Schaecher, of Domina Law, P.C., for appellee. 


HENpDrY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and 
McCorMack, JJ. 
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HEnpry, C.J. 
QUESTION PRESENTED 
The question presented is whether the parental duty to sup- 
port minor children can be enforced retroactively to the date of 
the divorce decree where a child is born in wedlock and the par- 
ents are subsequently divorced, but the divorce decree is silent 
on the issue of child support. 


BACKGROUND 

Gary Lee Willers and Carole L. Powell, formerly known as 
Carole L. Willers, were married on August 11, 1978, in 
Plainview, Nebraska. One child, Brad Lee Willers, was born to 
the marriage on December 13, 1979. From Brad’s birth until 
approximately July 14, 1982, the parties lived together as a 
family in the State of Nebraska. On July 15, Powell received a 
telephone call from a relative informing her that her mother was 
ill. The relative informed Powell that she was needed to help 
care for her mother, who was living in the State of Washington. 
Powell asked Willers if she could go to Washington to be with 
her mother and, further, if she could take Brad with her. Willers 
consented, and Powell, together with her 2'4-year-old son, trav- 
eled to Washington. 

On September 8, 1982, Powell filed a petition for dissolution 
of marriage in the Superior Court for King County, Washington. 
Willers received personal service of summons and the petition 
in Nebraska, yet failed to file any responsive pleadings. On June 
10, 1983, Willers was personally served with a motion and 
order for default and presentation of findings, conclusions of 
law, and a decree of dissolution. On September 19, the 
Washington court dissolved the marriage and awarded Powell 
permanent care, custody, and control of Brad, subject to 
Willers’ reasonable visitation rights. The Washington court 
refused to grant Powell a child support order, finding that “[t]his 
court has no personal jurisdiction over [Willers] to make an 
award against him regarding child support.” 

After the divorce, Powell supported Brad by working outside 
the home as a drug and alcohol counselor. A year later, in 1984, 
she married Ed Powell. She continued working outside the 
home until sometime in 1984 when Brad’s extreme asthmatic 
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condition required her immediate and constant attention. From 
1984 until 1988, Powell did not work so she could stay at home 
and care for Brad. 

In 1988, Brad’s asthmatic condition improved to the point 
where he was able to attend school on a regular basis. As a 
result, Powell was also able to return to work. However, on 
October 15, 1990, Powell was permanently injured in an auto- 
mobile accident. Due to the injuries sustained in the accident, 
Powell’s medical condition prevented her from retaining 
employment outside the home. From this time forward, the 
Powell family was supported solely by Ed Powell, other family 
members, and friends. 

Willers concedes that he contributed no support to Brad’s 
upbringing other than attempting to send Brad a card, a $50 
money order, a book, and a toy tractor. Willers testified that the 
birthday card and money order were returned to him unopened, 
but he is unsure whether Brad ever received the other items. 
Willers also conceded that even though he “had an idea” where 
Brad was located, he made no attempt to make arrangements to 
pay child support after the divorce. 

Powell stated that due to the level of Willers’ contributions, 
Brad urged her to seek child support on his behalf. Powell tes- 
tified that she did not want to bring the action, but upon Brad’s 
insistence she began the process of trying to obtain child sup- 
port. On April 23, 1996, Powell filed suit on behalf of Brad in 
the Antelope County District Court against Willers, seeking to 
establish retroactive and prospective child support. Willers filed 
an amended responsive pleading and alleged the claim for sup- 
port was barred under the equitable theory of laches. 

Powell filed a reply to Willers’ response and reaffirmed that 
she had brought the action on behalf of Brad. On March 27, 
1997, Willers filed a motion for partial summary judgment, 
alleging that there were no genuine issues of material fact and 
that he was not liable for retroactive child support prior to the 
date the petition for child support was filed in the Antelope 
County District Court. Powell also filed a motion for partial 
summary judgment and urged the court to award her retroactive 
and prospective child support. 
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The district court heard both motions and in its written order 
of May 22, 1997, determined there was no genuine issue of 
material fact regarding Willers’ liability for retroactive and 
prospective child support and entered judgment in favor of 
Powell. In support of the district court’s decision, the district 
court found that no support order was entered at the time the 
divorce decree was granted because the Washington court 
lacked personal jurisdiction over Willers and that no other court 
had exercised jurisdiction to enter a support order. The district 
court further found that Willers had a duty to support Brad and 
that he had failed to provide financial support since the mar- 
riage dissolution. The district court also found that Willers was 
able bodied and capable of providing support at all relevant 
times. 

The case proceeded to trial to determine the overall amount 
of child support to be awarded and to determine Willers’ liabil- 
ity for costs, attorney fees, and expenses. In its judgment filed 
July 14, 1997, the district court calculated child support by 
applying the Nebraska Child Support Guidelines to the parties’ 
average monthly income figures. From these calculations, the 
court determined Willers’ overall retroactive and prospective 
child support obligation and ordered him to pay the sum of 
$34,082.08 as retroactive child support and $159 per month in 
future support. The district court also awarded Powell $2,000 in 
attorney fees and taxed the costs of the proceedings to Willers. 

Willers perfected his appeal, and on October 14, 1997, filed 
a petition to bypass the Nebraska Court of Appeals. We granted 
Willers’ petition to bypass and removed the case. 


ASSIGNMENTS OF ERROR 

Willers contends, rephrased and summarized, that the district 
court erred in (1) awarding child support payments retroactively 
to September 19, 1983, the date of the Washington divorce 
decree; (2) precluding him from introducing evidence regarding 
the circumstances surrounding the parties’ divorce; (3) preclud- 
ing him from introducing evidence regarding the alleged diffi- 
culties he encountered trying to enforce his visitation rights; 
and (4) failing to allow him the opportunity to make offers of 
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proof regarding the defense of laches and the alleged difficul- 
ties he encountered trying to enforce his visitation rights. 


STANDARD OF REVIEW 

Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. American Family Ins. Group v. Hemenway, 254 Neb. 134, 
575 N.W.2d 143 (1998). In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to 
the party against whom the judgment is granted and gives such 
party the benefit of all reasonable inferences deducible from the 
evidence. Barnett v. Peters, 254 Neb. 74, 574 N.W.2d 487 
(1998). In reviewing an order granting a motion for summary 
judgment, the question is not how a factual issue is to be 
decided, but whether any real issue of material fact exists. 
Miller v. City of Omaha, 253 Neb. 798, 573 N.W.2d 121 (1998). 

Statutory interpretation presents a question of law. State ex 
rel. Garvey v. County Bd. of Comm., 253 Neb. 694, 573 N.W.2d 
747 (1998). In connection with questions of law, an appellate 
court has an obligation to reach an independent conclusion irre- 
spective of the decision made by the court below. Billups v. 
Troia, 253 Neb. 295, 570 N.W.2d 706 (1997). 

With respect to statutory interpretation, the court will, if pos- 
sible, try to avoid a construction which would lead to absurd, 
unconscionable, or unjust results. Hilliard v. Robertson, 253 
Neb. 232, 570 N.W.2d 180 (1997). In so doing, the court must 
look to the statutory objective to be accomplished, the evils and 
mischiefs sought to be remedied, and the purpose to be served, 
and then must place on the statute a reasonable or liberal con- 
struction that best achieves the statute’s purpose, rather than a 
construction that defeats the statutory purpose. Brown v. Wilson, 
252 Neb. 782, 567 N.W.2d 124 (1997). 


ANALYSIS 
In Willers’ first assignment of error, Willers claims the dis- 
trict court erred in awarding child support payments retroac- 
tively to September 19, 1983, the date of the Washington 
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divorce decree. Willers claims the district court incorrectly 
characterized the action as being governed by Neb. Rev. Stat. 
§ 42-733 (Reissue 1993) and not Neb. Rev. Stat. § 43-512.04(2) 
(Cum. Supp. 1994). Section 42-733(a) provides: “If a support 
order entitled to recognition under the Uniform Interstate 
Family Support Act has not been issued, a responding tribunal 
of this state may issue a support order if: (1) the individual 
seeking the order resides in another state . . . .” In the district 
court’s order granting retroactive child support, the court quoted 
§ 42-733(a) and determined that the district court was a 
responding tribunal which was obligated to enforce a support 
order entitled to recognition. 

Section 42-733 is not applicable under the facts of this case. 
Section 42-733 applies to situations where an existing support 
order which has been entered by one state court (the initiating 
tribunal) is sought to be enforced (recognition) in another state 
court (the responding tribunal). See Neb. Rev. Stat. § 42-702 
(Reissue 1993) and § 42-733. In this case, no support order 
existed to be enforced or recognized. The Washington court 
expressly refused to grant Powell child support because the 
court lacked personal jurisdiction over Willers. As a result, the 
Nebraska district court was not a responding tribunal, but, 
rather, an initiating tribunal. The appropriate analysis involves 
an interpretation of § 43-512.04. 

Section 43-512.04(1) provides that “[a]n action for child sup- 
port .. . may be brought in the district court separate and apart 
from any action for dissolution of marriage. Such action for 
support may be filed on behalf of a child . . . [w]hose paternity 
has been established . . . by the marriage of his or her parents . . 
..’ Even though Willers concedes that § 43-512.04 is the appli- 
cable statute, he claims that retroactive child support payments 
are still prohibited. Willers contends that because § 43-512.04 
was amended on July 1, 1994, adding the additional language 
authorizing children to bring an action through their next friend, 
retroactive child support can be permitted, if at all, only to the 
operative date of the statute, July 1, 1994. In support of his 
claim, Willers cites this court’s holding in In re Application 
U-2, 226 Neb. 594, 413 N.W.2d 290 (1987), for the proposition 
that a legislative act will operate only prospectively, and not 
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retroactively, unless the legislative intent and purpose of the 
Statute to operate retroactively is clearly disclosed. 

While this may be a correct statement of law, Willers fails to 
recognize that the Jn re Application U-2 court rejected an argu- 
ment against retroactivity where the statute in question was 
silent on the issue. In re Application U-2 involved an applica- 
tion for recognition of underground water storage pursuant to 
Neb. Rev. Stat. § 46-226.01 (Reissue 1984). In In re Application 
U-2, appellants claimed that § 46-226.01 should not be given 
retroactive effect because the statute did not disclose any refer- 
ence to a retroactive application allowing for recognition of 
incidental underground storage occurring prior to August 26, 
1983, the effective date of the statute. This court disagreed with 
appellants’ position and noted that in considering and applying 
a statute, courts must determine and give effect to the purpose 
and intent of the Legislature as ascertained from the entire lan- 
guage thereof, considered in its ordinary sense. Id. (citing 
Clinchard v. White, 223 Neb. 139, 388 N.W.2d 477 (1986)). 
This court noted that while § 46-226.01 does not, in and of 
itself, indicate a legislative intent to apply the statute retroac- 
tively, the components of a series or collection of statutes per- 
taining to a certain subject matter which are in pari materia may 
be conjunctively considered and construed to determine the 
intent of the Legislature, so that different provisions of the act 
are consistent, harmonious, and sensible. /d. See, e.g., In re 
Invol. Dissolution of Battle Creek State Bank, 254 Neb. 120, 
575 N.W.2d 356 (1998); SID No. 2 v. County of Stanton, 252 
Neb. 731, 567 N.W.2d 115 (1997). The In re Application U-2 
court then considered various other statutes addressing the same 
or similar issues. This court concluded that when read collec- 
tively, it was clear that the intent of the Legislature was to apply 
the statutes concerning the recognition of incidental under- 
ground water storage retroactively to include the recognition of 
incidentally stored water occurring prior to the effective date of 
those statutes. 

In the instant case, neither the plain language nor the legisla- 
tive history of § 43-512.04 indicates an intent to permit or pro- 
hibit retroactive child support payments. See, 1994 Neb. Laws, 
L.B. 1224; 1991 Neb. Laws, L.B. 457; 1976 Neb. Laws, L.B. 
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926. However, this does not end our inquiry. We must next 
determine whether the various statutes pertaining to the estab- 
lishment, enforcement, and liability of child support reveal a 
legislative intent to prohibit or permit retroactive child support 
payments. See In re Application U-2, supra. 

Several Nebraska statutes historically pertaining to child sup- 
port fail to indicate one way or the other whether retroactive 
child support payments should be permitted or denied. See, 
Neb. Rev. Stat. § 42-701 et seq. (Reissue 1993); Neb. Rev. Stat. 
§ 42-762 et seq. (Reissue 1988); Neb. Rev. Stat. § 42-762 et seq. 
(Reissue 1974); Neb. Rev. Stat. § 42-701 et seq. (Reissue 1952), 
However, this court has determined that Neb. Rev. Stat. § 43-1402 
(Reissue 1993), which is in pari materia with § 43-512.04, 
exhibits a legislative intent to provide children born out of wed- 
lock child support retroactively to the date of birth. See, State 
on behalf of Joseph F. v. Rial, 251 Neb. 1, 554 N.W.2d 769 
(1996); Sylvis v. Walling, 248 Neb. 168, 532 N.W.2d 312 
(1995); State on behalf of S.M. v. Oglesby, 244 Neb. 880, 510 
N.W.2d 53 (1994); State on behalf of Matchett vy. Dunkle, 244 
Neb. 639, 508 N.W.2d 580 (1993). 

In Dunkle, supra, this court first addressed the question 
whether children born out of wedlock are entitled to child sup- 
port retroactively to the date of birth. In Dunkle, the appellant 
filed suit, seeking paternity and retroactive child support to the 
date of birth. The appellant based her claim to retroactive child 
support on § 43-1402. Section 43-1402 provides, in pertinent 
part, that “[t}he father of a child whose paternity is established 
either by judicial proceedings or by acknowledgment as here- 
inafter provided shall be liable for its support to the same extent 
and in the same manner as the father of a child born in lawful 
wedlock is liable for its support.” 

Resolving the issue, this court initially noted that the plain 
words of § 43-1402 require that out-of-wedlock children be 
supported to the same extent and in the same manner as children 
born in wedlock. Citing our own holding in Jn re Interest of 
C.D.C., 235 Neb. 496, 455 N.W.2d 801 (1990), we noted that 
parents have a duty to provide their children with the basic 
necessities of life. From the language of § 43-1402 and our 
prior holdings regarding the duty of support, this court deter- 
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mined that a child born out of wedlock was entitled to child 
support retroactively to the date of birth, stating: 
It is obvious that such a requirement [the duty of support] 
must begin at the time of the child’s birth, for it is at that 
time that a child is most helpless and most dependent upon 
its parents for the child’s very survival. This is true for any 
child, not just for a child born in wedlock. 
Dunkle, 244 Neb. at 644, 508 N.W.2d at 583. This court 
reasoned: 

When paternity is legally established, there is no 
rational basis to distinguish the support obligations of a 
father to a child born out-of-wedlock from the support 
obligations of a father to a child born in wedlock, and an 
out-of-wedlock child should be entitled to support from its 
father from the time of birth under the provisions of 
§ 43-1402. We can perceive of no other way in which an 
out-of-wedlock child whose paternity is legally estab- 
lished could be supported by its father “to the same extent 
and in the same manner” as a child born in wedlock. 

Id. 

From our holding in Dunkle and the lineage of cases that fol- 
lowed, the law is firmly established that children born out of 
wedlock are entitled to the same duty of support as children 
born in wedlock. Our interpretation of § 43-1402 makes this 
point emphatically clear. A child born out of wedlock is entitled 
to child support retroactively to the date of birth, because it is 
upon the child’s birth that the parental duty of support com- 
mences. The same is true for a child born in wedlock, and such 
duty toward a minor child does not terminate upon divorce. At 
divorce, the duty of support is merely quantified. 

In this case, the Washington court did not have jurisdiction to 
quantify that duty of support. Because the Washington court 
lacked jurisdiction, that duty devolved to the district court, 
which possessed the requisite jurisdiction. In exercising that 
jurisdiction, the district court was merely enforcing Brad’s right 
to support owed him by his father. Under these circumstances, 
that right of enforcement accrued on the date of the divorce 
decree, and to enforce that right retroactively is consistent with 
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this court’s rationale in Dunkle, supra, as well as the general 
support obligation parents owe their minor children. 

Willers cites this court to cases which allegedly stand for the 
proposition that retroactive child support payments cannot be 
granted to children born in wedlock. For example, Willers cites 
to the holdings in Dean v. Dean, 4 Neb. App. 914, 552 N.W.2d 
310 (1996), and Meyer v. Meyer, 17 Ohio St. 3d 222, 478 
N.E.2d 806 (1985), to support his claim that retroactive child 
support payments should be denied. In Dean, the Court of 
Appeals addressed the issue of whether a child support modifi- 
cation may be ordered to be retroactive to a date prior to the fil- 
ing of the application to modify. The court did not address 
whether the parental duty to support minor children could be 
enforced retroactively to the date of the divorce decree where a 
child is born in wedlock, the parents are subsequently divorced, 
but the divorce decree is silent on the issue of child support. The 
court recognized this distinction and specifically stated: 

This case is distinguishable from . . . actions in which 
there is no previous order of the court deciding the issue 
of support. [Appellant] does not cite us to, nor does our 
research disclose, any child support modification cases in 
which a court has allowed child support retroactive to a 
date prior to the date of the filing of the application. 
(Emphasis in original.) Id. at 919, 552 N.W.2d at 313. 

In Meyer, supra, the Ohio Supreme Court addressed the issue 
of whether a custodial mother is entitled to reimbursement 
where no support order was made or requested at the time the 
mother received custody of the minor children. In Meyer, the 
court analyzed the issue as if the mother had filed a petition for 
modification of support. The court ultimately ruled against the 
mother and reasoned that while child support orders are subject 
to modification, such orders apply prospectively only. 

All of the other cases cited by Willers specifically addressing 
this issue were also characterized as motions to modify. We are 
cognizant that the general rule in Nebraska has been to allow a 
modification of a child support order prospectively from the 
time of the modification itself. See Maddux v. Maddux, 239 
Neb. 239, 475 N.W.2d 524 (1991). The case at bar, however, 
does not involve a modification order. It involves the legal 
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enforcement of the parental duty to support where the divorce 
decree contained no order of support. 

Our conclusion is amply supported by decisions from other 
jurisdictions holding that such a proceeding is not a modifica- 
tion proceeding. See, Warren v. Hart, 747 P.2d 511 (Wyo. 
1987); Williams v. Williams, 498 S.W.2d 585 (Mo. App. 1973), 
overruled on other grounds 510 S.W.2d 452 (Mo. 1974). See, 
also, Scaling v. Scaling, 805 P.2d 866, 870 (Wyo. 1991) (hold- 
ing that decree silent on issue of child support is “not a motion 
to modify; rather ‘[i]t is merely ancillary or supplemental 
...”); Armstrong v. Sparks, 360 So. 2d 1012 (Ala. Civ. App. 
1978) (holding that where decree is silent as to support, there is 
nothing for court to modify, and action for support should have 
been treated as supplementary petition). See, e.g., Marriage of 
Nelson, 27 Or. App. 167, 555 P.2d 806 (1976); Wacaster v. 
Wacaster, 220 So. 2d 914 (Fla. App. 1969); Wiles v. Wiles, 211 
Or. 163, 315 P.2d 131 (1957); Effland v. Effland, 171 Kan. 657, 
237 P.2d 380 (1951); Mack v. Mack, 91 Or. 514, 179 P. 557 
(1919); Gibbons v. Gibbons, 75 Or. 500, 147 P. 530 (1915). 

In sum, we find none of the cases cited by Willers applicable 
to the case at bar. We also find that the parental duty to support 
minor children can be enforced retroactively to the date of the 
divorce decree where a child is born in wedlock, the parents are 
subsequently divorced, but the divorce decree is silent on the 
issue of child support. 

In Willers’ three remaining assignments of error, Willers 
claims that the district court erred in denying him the opportu- 
nity to introduce certain evidence and to make offers of proof 
regarding the defense of laches and his visitation rights. 
Because Willers’ remaining assignments of error are interre- 
lated, we will address them together. See Schindler v. Mulhair, 
132 Neb. 809, 273 N.W. 217 (1937). 

Both parties having filed motions for partial summary judg- 
ment requesting that the district court resolve the issue of 
retroactive child support, the court entered judgment in favor of 
Powell on this issue. The court stated that “[w]Jhile the right to 
child support may be barred by laches, an unreasonable delay in 
seeking support cannot waive the right of the child to support, 
or remove the obligation of the father to support the child” 
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(quoting 67A C.J.S. Parent and Child § 75 at 390 (1978)). The 
court concluded that the defense of laches was inapplicable 
because the action was “brought on behalf of the child, Brad, 
and not on his custodial parent’s behalf.” 

The case proceeded to trial on the remaining issue of the 
amount of child support. During trial, Willers attempted to 
introduce evidence regarding the defense of laches and his 
alleged difficulty in exercising visitation. Specifically, Willers 
attempted to introduce into evidence copies of the Washington 
court proceedings, conduct direct examination regarding the 
circumstances surrounding the parties’ divorce, and conduct 
direct examination regarding the alleged obfuscation of his vis- 
itation rights. Opposing counsel objected to the introduction of 
this evidence, which the district court sustained. Willers then 
requested permission to make offers of proof on each issue. 
Each time Willers requested to make an offer of proof, he indi- 
cated that the offers were intended to reveal the district court’s 
error in permitting retroactive child support payments. Willers 
specifically stated that the Washington court proceedings 
directly related to the defense of laches. Willers also stated that 
Nebraska case law indicates that an unreasonable interruption 
of visitation rights concomitantly affects the collection of child 
support payments. 

The court rejected the offers of proof and ruled that the 
retroactive child support issue had been decided by summary 
judgment. The district court reasoned that to attempt to intro- 
duce evidence at this time would run counter to the order grant- 
ing partial summary judgment. The district court did not 
address this issue further in its judgment entered after trial. 

On appeal to this court, Willers argues the district court erred 
in denying him the opportunity to introduce evidence and to 
make offers of proof regarding the defense of laches and his vis- 
itation rights. Willers claims that laches is a viable defense 
because Powell “prejudiced Willers in that he is now confronted 
with the imposition of a judgment in the amount of $34,082.08” 
by “sitting back and doing nothing for thirteen years and then 
coming forward under the guise of an action brought as next 
friend for her son... .” Brief for appellant at 22. 
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Willers’ claims that the district court erred in denying him the 
opportunity to introduce evidence and to make offers of proof 
regarding the defense of laches and his alleged difficulty in 
enforcing his visitation rights are without merit. 

Willers cites Welch v. Welch, 246 Neb. 435, 519 N.W.2d 262 
(1994), as authority for the proposition that a noncustodial par- 
ent who unduly frustrates visitation rights can have child sup- 
port suspended; as such, Willers claims that evidence of his dif- 
ficulties in exercising his visitation rights should have been 
allowed. However, Welch does not stand for the proposition that 
difficulty in exercising visitation rights can release a parent 
from the initial duty of support. In Welch, this court merely rec- 
ognized a court’s power to suspend a court-ordered judgment of 
child support as a last resort when the custodial parent deprives 
the noncustodial parent of visitation. In this case, there was no 
existing judgment of support subject to suspension or reduction. 
See, also, McGee v. McGee, 190 Neb. 415, 209 N.W.2d 339 
(1973). Furthermore, unlike the facts in McGee, supra, the evi- 
dence in the record shows that at the time Powell took Brad to 
the State of Washington, there was no existing court order pre- 
venting such a move. Under these circumstances, the district 
court did not err in sustaining Powell’s objection to the intro- 
duction of such evidence at trial. 

Willers’ claim that the district court erred in denying him the 
opportunity to introduce evidence on the issue of laches is also 
unpersuasive. Assuming, without deciding, that laches is a 
viable defense in a proceeding to enforce an initial obligation of 
support, any such offer was untimely in the case at bar. 

The district court had already granted Powell’s motion for 
summary judgment by determining there was no issue of mate- 
rial fact regarding Willers’ liability for retroactive child support. 
Trial was had merely to determine the amount of child support 
Willers owed. 

The defense of laches does not go to the amount owed, but, 
rather, to whether Willers owed any child support at all for the 
period in question. If Willers thought there was a material issue 
of fact concerning laches, that evidence should have been intro- 
duced in opposition to Powell’s motion for summary judgment. 
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Therefore, the district court did not err in excluding such evi- 
dence at trial. 

Finally, Willers claims the district court erred in refusing his 
request to make offers of proof on the issues of laches and his 
alleged difficulty in exercising visitation. Assuming, without 
deciding, that the district court should have permitted Willers to 
make offers of proof, we nonetheless conclude that Willers’ 
offers were not relevant and, therefore, were not prejudicial. 
Since Willers was not prejudiced, any error is harmless. In 
Ashby v. First Data Resources, 242 Neb. 529, 534, 497 N.W.2d 
330, 335 (1993), this court held that “‘“[e]rror without preju- 
dice provides no ground for appellate relief”’” (quoting In re 
Interest of R.R., 239 Neb. 250, 475 N.W.2d 518 (1991)). We 
therefore find that any error committed by the district court was 
harmless. See, Ashby, supra; In re Interest of R.R., supra. 

The only remaining issue needing to be addressed is Powell’s 
request for attorney fees. Neb. Ct. R. of Prac. 9F (rev. 1996) 
requires that “[a]ny person who claims the right . . . to an attor- 
ney fee in a civil case appealed to the Supreme Court . . . must 
file a motion for the allowance of such a fee supported by an 
affidavit which justifies the amount of the fee sought . 
Powell’s counsel filed the requisite motion for the allowance of 
such a fee but failed to file a supporting affidavit. We con- 
fronted a similar situation in DeCoste v. City of Wahoo, ante p. 
266, 583 N.W.2d 595 (1998), where we permitted counsel 2 
weeks’ leave to file a rule 9F motion and affidavit in support 
thereof where the attorney failed to file either the motion or the 
affidavit. Powell’s counsel is thereby granted 2 weeks’ leave to 
file a rule 9F affidavit in support of Powell’s motion for attor- 
ney fees. 


CONCLUSION 
The district court’s judgment granting Powell retroactive 
child support payments to the date of the Washington divorce 
decree is affirmed, and Powell’s counsel is granted 2 weeks’ 
leave to file an affidavit supporting Powell’s motion for attorney 
fees. 
AFFIRMED. 
MILLER-LERMAN, J., not participating. 
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STATE OF NEBRASKA EX REL. NEBRASKA HEALTH CARE 
ASSOCIATION, APPELLANT, V. DEPARTMENT OF HEALTH AND 
HUMAN SERVICES FINANCE AND SUPPORT AND JEFF ELLIOTT, 
IN HIS OFFICIAL CAPACITY AS DIRECTOR OF FINANCE AND SUPPORT 
FOR THE DEPARTMENT OF HEALTH AND HUMAN SERVICES 
FINANCE AND SUPPORT, APPELLEES. 

587 N.W. 2d 100 


Filed December 18, 1998. No. S-97-941. 


1, Mandamus: Proof. When a writ of mandamus is sought pursuant to Neb. Rev. Stat. 
§ 84-712.03 (Reissue 1994), the party seeking the writ must first show (1) that the 
party is a citizen of the state or other person interested in the examination of the pub- 
lic records, (2) that the document sought by the party is a public record, and (3) that 
the party has been denied access to the public record; thereafter, if the public body 
holding the record wishes to oppose the issuance of a writ of mandamus, the public 
body must show, by clear and conclusive evidence, that the public record at issue is 
exempt from the disclosure requirement under one of the exceptions provided by 
Neb. Rev. Stat. § 84-712.05 (Cum. Supp. 1998) or § 84-712.08 (Reissue 1994). 

2. Mandamus: Judgments: Appeal and Error. An action for a writ of mandamus is 
a law action, and in an appellate review of a bench trial of a law action, a trial court’s 
factual findings have the effect of a jury verdict and will not be set aside unless 
clearly erroneous. 

3. Estoppel: Equity: Appeal and Error. A claim of equitable estoppel rests in equity, 
and in an appeal of an equity action, an appellate court tries factual questions de novo 
on the record and reaches a conclusion independent of the findings of the trial court. 

4. Administrative Law: Records: Words and Phrases. Pursuant to Neb. Rev. Stat. 
§ 84-712.05 (Cum. Supp. 1998), a public record is an investigatory record where (1) 
the activity giving rise to the document sought is related to the duty of investigation 
or examination with which the public body is charged and (2) the relationship 
between the investigation or examination and that public body’s duty to investigate 
or examine supports a colorable claim of rationality. 

5. Administrative Law: Records. If a document is compiled ancillary to an agency’s 
administrative function, then it is not protected from disclosure under the public 
records statutes; when, however, an inquiry by an administrative agency departs from 
the routine and focuses with special intensity on a particular party, an investigation 
is underway for purposes of the investigatory records exception. 

6. Administrative Law: Records: Words and Phrases. Disclosure, within the mean- 
ing of Neb. Rev. Stat. § 84-712.05 (Cum. Supp. 1998), refers to the exposure of doc- 
uments to public view and not simply to the transmission of a document to the sub- 
ject of an agency’s investigation. 

7. Statutes: Presumptions: Legislature: Intent: Appeal and Error. In construing a 
Statute, it is presumed that the Legislature intended a sensible, rather than an absurd, 
result; an appellate court will, if possible, try to avoid a construction which would 
lead to absurd, unconscionable, or unjust results. 
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8. Administrative Law: Records: Words and Phrases. Records “disclosed” within 
the meaning of Neb. Rev. Stat. § 84-712.05 (Cum. Supp. 1998) are only those records 
that a public body has, in its official capacity, already made available to the general 
public. 

9. Estoppel. The elements which must be satisfied for equitable estoppel to apply are, 
as to the party estopped, (1) conduct which amounts to a false representation or con- 
cealment of material facts or, at least, which is calculated to convey the impression 
that the facts are otherwise than, and inconsistent with, those which the party subse- 
quently attempts to assert; (2) the intention, or at least the expectation, that such con- 
duct shall be acted upon by, or influence, the other party or persons; and (3) knowl- 
edge, actual or constructive, of the real facts; and, as to the other party, (4) lack of 
knowledge and of the means of knowledge of the truth as to the facts in question; (5) 
reliance, in good faith, upon the conduct or statements of the party to be estopped; 
and (6) action or inaction based thereon of such a character as to change the position 
or status of the party claiming the estoppel, to his or her injury, detriment, or 
prejudice. 

10. ___. The doctrine of equitable estoppel will not be invoked against a governmental 
entity except under compelling circumstances where right and justice so demand; in 
such cases, the doctrine is to be applied with caution and only for the purpose of pre- 
venting manifest injustice. 


Appeal from the District Court for Lancaster County: JEFFRE 
CHEUVRONT, Judge. Affirmed. 


Abbie J. Widger, of Nelson Morris & Titus, for appellant. 


Don Stenberg, Attorney General, Royce N. Harper, and 
Cecile A. Brady for appellees. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


GERRARD, J. 
NATURE OF CASE 


The Nebraska Health Care Association (NHCA), the relator- 
appellant, sued the Nebraska Department of Health and Human 
Services Finance and Support and its director (collectively 
Department), seeking a writ of mandamus to compel the 
Department to release certain documents pursuant to the public 
records statutes, Neb. Rev. Stat. §§ 84-712 through 84-712.09 
(Reissue 1994 & Cum. Supp. 1998). The documents sought 
were created by the Department as part of its supervision of 
medicaid payments to Nebraska nursing homes. The documents 
were requests for information sent by the Department to nursing 
homes as part of the Department’s audits of the claims for reim- 
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bursement submitted annually by the nursing homes. The issue 
presented in this case is whether those documents are records 
produced in the course of an investigation, such that they are 
exempt from disclosure under the public records statutes. 


PROCEDURAL BACKGROUND 

The NHCA is a nonprofit corporation that represents nursing 
homes and intermediate care facilities in the State of Nebraska. 
The NHCA sued the Department after the Department refused 
part of the NHCA’s request to review documents relating to the 
Department’s administration of nursing home medicaid 
reimbursement. 

On March 27, 1997, the NHCA had submitted a written 
request to the Department to review public records as autho- 
rized by the public records statutes. The requests generally dealt 
with records relating to the audit process used by the 
Department to verify the expenditure claims made by nursing 
homes seeking medicaid reimbursement. In a letter dated April 
3, the Department indicated generally that access to the records 
would be provided and suggested that the parties meet to coor- 
dinate the inspection. 

In a letter dated April 23, 1997, the NHCA memorialized the 
events of an April 22 meeting with the Department. The letter 
indicated the Department’s agreement to allow access to most 
of the documents but indicated reservations by the Department 
regarding two particular requests. The NHCA began copying 
documents on June 16. On July 1, a letter was sent to the NHCA 
by the Department, as required by § 84-712.04, officially deny- 
ing access to the documents described by the two remaining 
requests at issue. 

To obtain access to the documents, the NHCA sought a writ 
of mandamus in the district court, as authorized by § 84-712.03. 
A hearing was held at which witnesses from the Department 
and the NHCA testified about the audit process and the nature 
of the documents at issue. The documents themselves were not 
examined by the court, with the exception of one audit record 
that was mistakenly given to the NHCA by the Department. 

After the hearing, the district court denied the NHCA’s 
request, finding, based on the evidence presented, that the doc- 
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uments requested fell within the investigatory records exception 
to the public records statutes, as set forth in § 84-712.05(5). The 
NHCA appeals. 


FACTUAL BACKGROUND 

The contested requests seek documents relating specifically 
to the auditing process of the Department. Each year, every 
nursing home in Nebraska submits detailed cost reports that are 
used by the Department to calculate the rates at which each 
facility will receive medicaid reimbursement payments. Cost 
reports are forms issued by the Nebraska medicaid program in 
order to gather data and supporting information from nursing 
homes about the nursing homes’ expenses. 

These reports are audited by the Department in order to ver- 
ify that the costs reported are accurate. Moreover, certain 
expenses of nursing homes are not compensated by medicaid, 
and the audits are used to distinguish compensable from non- 
compensable expenses. Two types of audit are used by the 
Department to verify cost reports: desk audits and field audits. 

A desk audit generally occurs every year for each of 
Nebraska’s 230 nursing homes. For a desk audit, an auditor 
reviews the cost report submitted by the facility and then sends 
written requests to the facility, seeking documentation for par- 
ticular aspects of the cost report. The auditor may seek addi- 
tional documentation for reported costs that seem unusual or are 
not described in sufficient detail for the Department to deter- 
mine whether or not they are compensable. 

A field audit is more extensive and utilized less often. The 
Department conducts about 20 to 30 field audits per year, in 
which an auditor goes “on site” to the nursing home and 
reviews every aspect of that nursing home’s cost report by 
checking the report against the records that the nursing home 
maintains. While a field audit is in progress, or after the field 
work has been completed but before a final report is issued, the 
auditor may send written requests to the nursing home for addi- 
tional information the auditor believes to be necessary. 

The public records sought by the NHCA and retained by the 
Department are the written communications from the 
Department to the nursing homes that are sent out as a part of 


788 255 NEBRASKA REPORTS 


the desk and field audit process. Essentially, the NHCA wants 
copies of the letters that the Department has sent to nursing 
homes when the Department needs more information from a 
nursing home to complete a desk or field audit. 


ASSIGNMENTS OF ERROR 

The NHCA claims that the district court erred (1) in finding 
the documents requested by the NHCA are exempt from disclo- 
sure as public records pursuant to § 84-712.05(5); (2) in failing 
to consider that once the Department makes a document public 
by mailing or faxing it to the entity being investigated, the doc- 
ument is no longer afforded any protection pursuant to 
§ 84-712.05(S); (3) in failing to find the Department waived its 
right to claim an objection to producing the documents; (4) in 
failing to find the Department should be estopped from claim- 
ing the requested documents are exempt from production; (5) in 
failing to issue a writ of mandamus ordering the department to 
produce the public records. 


BURDEN OF PROOF 
AND STANDARD OF REVIEW 
BURDEN OF PROOF 
The appropriate burden of proof in this case is established by 
statute. Section 84-712.03 provides, in relevant part: 

Any person denied any rights granted by sections 

84-712 to 84-712.03 may elect to. . . file for speedy relief 

by a writ of mandamus in the district court within whose 
jurisdiction the state, county, or political subdivision offi- 

cer who has custody of said public record can be served . . 


In any suit filed under this section, the court has juris- 
diction to enjoin the public body from withholding 
records, to order the disclosure, and to grant such other 
equitable relief as may be proper. The court shall deter- 
mine the matter de novo and the burden is on the public 
body to sustain its action. 

Pursuant to § 84-712.03, it is clear that the burden of proof in 
a case such as this is not on the party seeking the writ of man- 
damus, but on the party attempting to withhold records. 
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The quantum of proof necessary to sustain the burden of 
proof is unspecified by the statute. However, we have held that 
in a mandamus action, the relator must show “clearly and con- 
clusively” that it is entitled to the particular thing the relator 
asks and that the respondent is legally obligated to act. State ex 
rel. Fick v. Miller, ante p. 387, 393, 584 N.W.2d 809, 815 
(1998). In the context of § 84-712.03, the burden of proof has 
been placed by statute on the public body opposing the issuance 
of the writ, and we determine that the quantum of proof neces- 
Sary to sustain this burden should remain the same as in any 
mandamus action. 

This determination is supported by the public policy consid- 
erations underlying the statute. Section 84-712.01(3) provides: 

Sections 84-712 to 84-712.03 shall be liberally construed 
whenever any state, county, or political subdivision fiscal 
records, audit, warrant, voucher, invoice, purchase order, 
requisition, payroll, check, receipt, or other record of 
receipt, cash, or expenditure involving public funds is 
involved in order that the citizens of this state shall have 
the full right to know of and have full access to informa- 
tion on the public finances of the government and the pub- 
lic bodies and entities created to serve them. 
(Emphasis supplied.) 

With this public policy consideration in mind, we conclude 
that the burden is appropriately placed on the Department to 
show by clear and conclusive evidence that the records sought 
by the NHCA fit within the bounds of a statutory exception to 
the disclosure requirement. 

Requiring the public body to demonstrate that an exception 
applies to the disclosure of a particular public record does not, 
however, change the fact that it is the initial responsibility of the 
relator to demonstrate that the record in question is a public 
record within the meaning of § 84-712.01. Under § 84-712.03, 
a writ may be sought by “[a]ny person denied any rights granted 
by sections 84-712 to 84-712.03 . .. .” In order to establish 
standing and jurisdiction, therefore, it must be shown that the 
party seeking mandamus has been denied rights under § 84-712. 
A necessary component of this showing is that the party was 
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seeking a record that is a “public record” within the meaning of 
§ 84-712.01. 

Therefore, we hold that when a writ of mandamus is sought 
pursuant to § 84-712.03, the party seeking the writ must first 
show (1) that the party is a citizen of the state or other person 
interested in the examination of the public records, (2) that the 
document sought by the party is a public record as defined by 
§ 84-712.01, and (3) that the party has been denied the access 
to the public record guaranteed by § 84-712. Thereafter, if the 
public body holding the record wishes to oppose the issuance of 
a writ of mandamus, the public body must show, by clear and 
conclusive evidence, that the public record at issue is exempt 
from the disclosure requirement under one of the exceptions 
provided by § 84-712.05 or § 84-712.08. 


STANDARD OF REVIEW 

An action for a writ of mandamus is a law action, and in an 
appellate review of a bench trial of a law action, a trial court’s 
factual findings have the effect of a jury verdict and will not be 
set aside unless clearly erroneous. State ex rel. Fick v. Miller, 
supra; State ex rel. Scoular Prop. v. Bemis, 242 Neb. 659, 496 
N.W.2d 488 (1993); Young v. Dodge Cty. Bd. of Supervisors, 
242 Neb. 1, 493 N.W.2d 160 (1992). 

A claim of equitable estoppel rests in equity, and in an appeal 
of an equity action, an appellate court tries factual questions de 
novo on the record and reaches a conclusion independent of the 
findings of the trial court. Friehe v. Schaad, 249 Neb. 825, 545 
N.W.2d 740 (1996); Redick v. Redick, 220 Neb. 86, 368 N.W.2d 
463 (1985). 


ANALYSIS 


INVESTIGATORY RECORDS EXCEPTION 

It is uncontested in this case that the NHCA is a party enti- 
tled to seek access to public records, that the documents at issue 
in this case are public records under the definition provided in 
§ 84-712.01, and that the Department has denied the NHCA 
access to the records requested. Therefore, the NHCA has made 
a prima facie case for release of the records. The issue, then, is 
whether the Department has met its burden of showing that the 
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documents fall within an exception to the general disclosure 
requirement. At trial, the Department offered two exceptions: 
the trade secrets exception of § 84-712.05(3) and the investiga- 
tory records exception of § 84-712.05(5). The Department, 
however, does not argue trade secrets on appeal. 

It is provided by § 84-712.05(S), in relevant part, that public 
records may be withheld if they are 

[r]ecords developed or received by law enforcement agen- 
cies and other public bodies charged with duties of inves- 
tigation or examination of persons, institutions, or busi- 
nesses, when the records constitute a part of the 
examination, investigation, intelligence information, citi- 
zen complaints or inquiries, informant identification, or 
strategic or tactical information used in law enforcement 
training.... 

It is uncontested by the parties that the Department is a pub- 
lic body charged with duties of investigation. Therefore, the 
Department must prove that the documents at issue here are part 
of an investigation or examination, as those are the particular 
aspects of § 84-712.05(5) that are most relevant to the present 
case. 

Nebraska jurisprudence has not previously set forth any par- 
ticular standards by which a court can determine what records 
are part of an investigation. The federal courts, however, in 
interpreting a similar provision of the federal Freedom of 
Information Act, 5 U.S.C. § 552 et seq. (1994 & Supp. II 1996), 
have used a two-part standard for determining whether records 
are investigatory. It has been held that (1) the agency’s investi- 
gatory activities that give rise to the documents sought must be 
related to the enforcement of laws or the maintenance of 
national security and (2) the nexus between the investigation 
and one of the agency’s law enforcement duties must be based 
on information sufficient to support at least a colorable claim of 
its rationality. Pratt v. Webster, 673 F.2d 408 (D.C. Cir. 1982). 
See, also, e.g., Davin v. U.S. Dept. of Justice, 60 F.3d 1043 (3d 
Cir. 1995); Rosenfeld v. U.S. Dept. of Justice, 57 F.3d 803 (9th 
Cir. 1995), cert. dismissed 516 U.S. 1103, 116 S. Ct. 833, 133 
L. Ed. 2d 832 (1996); Keys v. U.S. Dept. of Justice, 830 F.2d 337 
(D.C. Cir. 1987). 
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This analysis has merit. In applying the unique elements of 
the Nebraska statute, we determine that the corresponding 
requirement is that a public record is an investigatory record 
where (1) the activity giving rise to the document sought is 
related to the duty of investigation or examination with which 
the public body is charged and (2) the relationship between the 
investigation or examination and that public body’s duty to 
investigate or examine supports a colorable claim of rationality. 

In the present case, the Department is charged with the duty 
to investigate and examine nursing homes’ claims for medicaid 
reimbursement. The Department’s auditing activities are clearly 
and rationally related to the Department’s investigatory duty. 

This leaves open the question, however, whether these audit- 
ing activities are investigations or examinations within the 
meaning of § 84-712.05(5). In this instance, again, other juris- 
dictions have developed standards which are helpful to our 
analysis. 

It has generally been held that a distinction must be drawn 
between (1) routine administration or oversight activities and 
(2) focused inquiries into specific violations of law. See, e.g., 
Center for Nat. Pol. Rev. on Race & Urb. Is. v. Weinberger, 502 
F.2d 370 (D.C. Cir. 1974); Rural Housing Alliance v. United 
States Dept. of Agr., 498 F.2d 73 (D.C. Cir. 1974); Goldschmidt 
v. United States Dept. of Agriculture, 557 F. Supp. 274 (D.D.C. 
1983); Gregory v. Federal Deposit Ins. Corp., 470 F. Supp. 
1329 (D.D.C. 1979), rev’d in part on other grounds 631 F.2d 
896 (D.C. Cir. 1980); State ex rel. Yant v. Conrad, 74 Ohio St. 
3d 681, 660 N.E.2d 1211 (1996); Hechler v. Casey, 175 W. Va. 
434, 333 S.E.2d 799 (1985); McClain v. College Hosp., 99 N.J. 
346, 492 A.2d 991 (1985). If a document is compiled ancillary 
to an agency’s administrative function, then it is not protected 
from disclosure; when, however, an inquiry by an administra- 
tive agency departs from the routine and focuses with special 
intensity on a particular party, an investigation is underway for 
purposes of the investigatory records exception. Center for Nat. 
Pol. Rev. on Race & Urb. Is. v. Weinberger, supra. 

For instance, in Gould Inc. v. General Services Admin., 688 
F. Supp. 689 (D.D.C. 1988), the court dealt with the disclosure 
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of documents relating to government audits of bids for govern- 

ment contracts. The court agreed with the government that 
the audit reports were not prepared as a matter of routine. 
At the time these reports were in the process of being com- 
pleted—and perhaps even when they were initiated—[the 
agency’s] inquiry had “departed from the routine” and had 
“focuse[d] with special intensity” upon specific . . . activ- 
ities. An investigation was underway. 

Id. at 697. 

Similarly, in the instant case, the activities of the Department 
had departed from the routine when the auditors began to make 
specific requests for the production of specific documentation. 
The Department is charged with the administrative function of 
reviewing the cost reports submitted by nursing homes. When 
certain aspects of those reports draw special attention, be they 
the entire report or simply particular items within the report, 
then the investigatory duties of the Department have supplanted 
the Department’s routine administration of the medicaid 
program. 

More specifically, it is clear that a field audit is ordinarily a 
nonroutine investigation by the standard set forth above. It is 
equally clear that a desk audit departs from the routine, and 
becomes an investigation, when an auditor’s attention is drawn 
by a particular deficiency in a cost report and the auditor 
decides to make a specific request for further information. 
Considering our standard of review on this issue and having 
reviewed the record, we cannot say that the trial court’s deter- 
mination was clearly erroneous when it found, as a matter of 
fact, that the records in this case were produced by the 
Department as part of an investigation. 

Therefore, we find no error in the trial court’s determination 
that the documents requested by the NHCA were created by the 
Department as part of their investigations, as those investiga- 
tions were rationally related to the investigatory duties imposed 
by law on the Department. Consequently, the documents may 
be withheld from disclosure at the discretion of the Department. 
The NHCA’s first assignment of error is without merit. 
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TRANSMISSION OF DOCUMENTS BY DEPARTMENT 

Much of the NHCA’s argument on appeal is based on the fact 
that the Department sent the documents at issue to the individ- 
ual nursing homes from which it was seeking information. The 
NHCA argues that since the documents have left the 
Department, they are no longer subject to the investigatory 
records exception. 

In support of this proposition, the NHCA refers us to 
§ 84-712.05, which states, in relevant part, that the documents 
described by that section’s exceptions may be withheld “unless 
publicly disclosed in an open court, open administrative pro- 
ceeding, or open meeting or disclosed by a public entity pur- 
suant to its duties... .” The NHCA argues that by sending the 
documents to nursing homes, the Department has disclosed the 
documents pursuant to its duties, therefore excluding them from 
the § 84-712.05 exceptions. 

We disagree. The term “disclose” has been defined as “[t}o 
bring into view by uncovering; to expose; to make known; to 
lay bare; to reveal to knowledge; to free from secrecy or igno- 
rance ....” Black’s Law Dictionary 464 (6th ed. 1990). See, 
also, 26A C.J.S. Disclose at 971 (1956 & Supp. 1998); State v. 
Krokston, 187 Mo. App. 67, 172 S.W. 1156 (1915). Simply 
stated, the Department did nothing with the documents at issue 
that meets the criteria of this definition. Disclosure, within the 
meaning of this statute, refers to the exposure of documents to 
public view and not simply to the transmission of a document 
to the subject of an agency’s investigation. 

Moreover, if we were to accept the NHCA’s interpretation of 
this statute, the consequences to personal privacy would be very 
detrimental. Citizens are currently authorized, under a number 
of statutory provisions, to review information in the possession 
of the government that is personal to them. In fact, much of the 
information described in the disclosure exceptions of 
§ 84-712.05 can be accessed by the particular persons to whom 
the information relates or from whom it was gathered. 

For instance, § 84-712.05(2) provides an exception for med- 
ical records. Some of those medical records are made available 
by statute to the subjects of the records and to certain third par- 
ties. For example, under Neb. Rev. Stat. § 81-666 (Reissue 
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1996), the Department is authorized to release collected per- 
sonal medical records to medical researchers for research pur- 
poses. Under the NHCA’s suggested reading of the public 
records statutes, the transmission of private records to carefully 
chosen researchers would place those records in the public 
domain. As further illustration, Neb. Rev. Stat. § 83-109 (Cum. 
Supp. 1996) provides that patients at state medical and psychi- 
atric institutions may access their own records from those insti- 
tutions. The NHCA’s interpretation of the statute would require 
us, then, to allow the public at large to access medical records 
at any time after they have been reviewed by the person whose 
medical history they contain. 

We reject the construction of § 84-712.05 offered by the 
NHCA. In construing a statute, it is presumed that the 
Legislature intended a sensible, rather than an absurd, result; an 
appellate court will, if possible, try to avoid a construction 
which would lead to absurd, unconscionable, or unjust results. 
Hoiengs v. County of Adams, 254 Neb. 64, 574 N.W.2d 498 
(1998), cert. denied____ U.S.__, 119 S. Ct. 339, 142 L. Ed. 2d 
280. We conclude that records that have been “disclosed” 
within the meaning of § 84-712.05 are only those records that a 
public body has, in its official capacity, already made available 
to the general public. That has not happened in the instant case, 
and the NHCA’s argument is without merit. 


EQUITABLE ESTOPPEL 

Finally, the NHCA contends that the Department should be 
estopped from claiming an exception to the disclosure require- 
ment due to the Department’s delay in notifying the NHCA that 
some of its requests for production would not be granted. 
Specifically, the NHCA has invoked the doctrine of equitable 
estoppel. The NHCA argues that the Department has the discre- 
tion to retain or release documents which meet the requirements 
of the § 84-712.05 exceptions and that the Department has 
waived that discretion by its delay in this case. 

The elements which must be satisfied for equitable estoppel 
to apply are, as to the party estopped, (1) conduct which 
amounts to a false representation or concealment of material 
facts or, at least, which is calculated to convey the impression 
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that the facts are otherwise than, and inconsistent with, those 
which the party subsequently attempts to assert; (2) the inten- 
tion, or at least the expectation, that such conduct shall be acted 
upon by, or influence, the other party or persons; and (3) knowl- 
edge, actual or constructive, of the real facts; and, as to the other 
party, (4) lack of knowledge and of the means of knowledge of 
the truth as to the facts in question; (5) reliance, in good faith, 
upon the conduct or statements of the party to be estopped; and 
(6) action or inaction based thereon of such a character as to 
change the position or status of the party claiming the estoppel, 
to his injury, detriment, or prejudice. State on behalf of Hopkins 
v. Batt, 253 Neb. 852, 573 N.W.2d 425 (1998); Inner Harbour 
Hospitals v. State, 251 Neb. 793, 559 N.W.2d 487 (1997); Bohl 
v. Buffalo Cty., 251 Neb. 492, 557 N.W.2d 668 (1997). 

The doctrine of equitable estoppel, however, will not be 
invoked against a governmental entity except under compelling 
circumstances where right and justice so demand; in such cases, 
the doctrine is to be applied with caution and only for the pur- 
pose of preventing manifest injustice. Inner Harbour Hospitals 
v. State, supra; State v. Nebraska Assn. of Pub. Employees, 239 
Neb. 653, 477 N.W.2d 577 (1991). 

In the present case, the NHCA has presented no evidence of 
injury, detriment, or prejudice based on the 26-day delay before 
the Department gave an oral notice that certain documents 
might be withheld, or the 96-day delay before the Department 
issued a written denial of access to those documents. We can 
discern, on this record, no evidence whatsoever of prejudice to 
the NHCA or any of its members, much less the “manifest 
injustice” necessary to justify the invocation of equitable estop- 
pel against the State. 

Moreover, there is no evidence that the Department misled or 
deceived the NHCA regarding the Department’s intent to 
release the records. The NHCA claims that the Department’s 
initial response to the NHCA’s request for documents expressed 
an intent to fully comply with the NHCA’s request. However, 
the NHCA’s claim is unsupported by a reading of the Depart- 
ment’s April 3, 1997, letter. The letter from the Department to 
the NHCA indicates an intent to release some of the requested 
records and identifies those particularly, but does not address 


STATE v. MURPHY 797 
Cite as 255 Neb. 797 


the documents at issue in the present case. The letter concludes 
by promising nothing more than a meeting to coordinate exam- 
ination. This letter, simply put, was not misleading regarding 
the Department’s intent to release the records at issue. 

It has been held that in the absence of misrepresentation, 
when a person, knowing his or her rights, takes no steps to 
enforce those rights until the adverse party has, in good faith, 
changed his or her position such that the adverse party cannot 
be restored to that party’s former state if the rights are enforced, 
the delay becomes inequitable, and the person is estopped from 
asserting the rights. Welch v. Welch, 246 Neb. 435, 519 N.W.2d 
262 (1994). The NHCA contends that the Department’s failure 
to assert its rights to withhold documents should, under this 
authority, deprive it of its statutory discretion to do so. This 
argument is without merit. As noted above, there is no evidence 
that the NHCA has been prejudiced by the Department’s delay 
in asserting its rights. In the absence of prejudice, equitable 
estoppel will not be invoked. 


CONCLUSION 

We find no clear error in the trial court’s finding that the 
Department met its burden of showing that the records 
requested by the NHCA fall within the ambit of an exception to 
the disclosure requirement of the public records statutes. More- 
over, we find no basis for the NHCA’s argument that equitable 
estoppel should be invoked against the Department. Conse- 
quently, the judgment of the trial court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, 
v. KEVIN J. MURPHY, APPELLANT. 
587 N.W. 2d 384 


Filed December 18, 1998. No. S-97-1237. 


1. Judgments: Speedy Trial: Appeal and Error. As a general rule, a trial court’s 
determination as to whether charges should be dismissed on speedy trial grounds is 
a factual question which will be affirmed on appeal unless clearly erroneous. 
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2. Pretrial Procedure: Speedy Trial: Good Cause. Any delay caused by a defend- 
ant’s act or conduct, namely, those pretrial situations or matters described or charac- 
terized in Neb. Rev. Stat. § 29-1207(4)(a) (Reissue 1995), is automatically excluded 
in computing the time when the defendant’s trial must commence pursuant to the 
Nebraska speedy trial act. However, a period of delay resulting from other than the 
defendant’s act or conduct described or characterized in § 29-1207(4)(a) may be 
excluded in computing the time for commencement of a defendant’s trial, if such 
delay occurred on account of good cause, as provided in § 29-1207(4)(f). 

3. Depositions: Case Overruled. To the extent that State v. Fatica, 214 Neb. 776, 336 
N.W.2d 101 (1983), indicates a motion for depositions is not finally disposed until 
the depositions are taken, it is overruled. 

4. Words and Phrases. A proceeding is, in a particular sense, any application to a court 
of justice, however made, for aid in the enforcement of rights, for relief, for redress 
of injuries, for damages, or for a remedial object. 

5. ___. The term “proceeding,” as used within Neb. Rev. Stat. § 29-1207(4)(a) 
Reissue 1995), should be read narrowly. 

6. Depositions: Words and Phrases. To the extent the parties rely on their own devices 
to secure depositions, the taking of such depositions is not a “proceeding” within the 
meaning of Neb. Rev. Stat. § 29-1207(4)(a) (Reissue 1995). 

7. Depositions: Time: Good Cause. The period of time from the trial court’s ruling on 
a motion for depositions until the depositions are taken is not excludable under Neb. 
Rev. Stat. § 29-1207(4\a) (Reissue 1995). However, such a period may or may not 
be excluded under § 29-1207(4)f), with the inquiry turning upon whether there is 
“good cause” for the delay. 

8. Speedy Trial: Time: Good Cause. If a trial court relies on Neb. Rev. Stat. 
§ 29-1207(4)(f) (Reissue 1995) in excluding a period of delay from the 6-month 
speedy trial computation, a general finding of “good cause” will not suffice and the 
trial court must make specific findings as to the good cause or causes which resulted 
in the extensions of time. 

9. Appeal and Error. When a trial court’s findings are incomplete, an appellate court 
must remand the cause for further consideration. 


Appeal from the District Court for Colfax County: ALAN G. 
GLEss, Judge. Reversed and remanded with directions. 


Wm. D. Kurtenbach, of Kurtenbach Law Office, for appellant. 


Don Stenberg, Attorney General, and Mark D. Starr for 
appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 
The appellant, Kevin J. Murphy, was charged with several 
felonies. He then filed, inter alia, a motion with the trial court 


STATE v. MURPHY 799 
Cite as 255 Neb. 797 


to take depositions, which motion was sustained. He later filed 
a motion for discharge, claiming that his statutory right to a 
speedy trial had been violated. The State opposed Murphy’s 
motion to discharge, claiming that the period of time from the 
trial court’s ruling on Murphy’s motion for depositions until 
those depositions were concluded was excludable pursuant to 
Neb. Rev. Stat. § 29-1207(4) (Reissue 1995). The trial court 
found that said period was excludable under § 29-1207(4)(a) 
and overruled Murphy’s motion to discharge. We granted the 
State’s petition to bypass the Nebraska Court of Appeals. The 
question presented is whether the time consumed by taking 
depositions on behalf of a defendant is excludable under 
§ 29-1207(4)(a). We conclude that it is not. However, such a 
period may be excluded under § 29-1207(4)(f). Because the 
trial court did not make any findings in that regard, we reverse, 
and remand with directions for the trial court to do so. 


BACKGROUND 

Murphy was charged by information with five felony counts 
on January 24, 1997. Murphy had filed motions for discovery, 
production, and depositions the previous day, which motions 
were granted on February 5, with the exception of paragraph 11 
of Murphy’s discovery motion. We note that pursuant to Neb. 
Rev. Stat. § 29-1917 (Reissue 1995), a motion for depositions 
must be filed by a defendant after the information is filed. 
However, Murphy’s motions were granted, and no objection by 
the State as to the time they were filed appears on the record. 
Thus, the State waived any objection it may have had to 
Murphy’s untimely filing. 

The trial court wrote the following comments on an entry 
filed the day it granted Murphy’s motion for depositions: 
“Defense counsel shall notify the court when discovery has 
been completed and shall have 30 days thereafter to file all 
other types of pretrial motions.” Three certificates were filed by 
the court reporter on July 30, 1997, indicating that three wit- 
nesses had been deposed by Murphy on July 17. 

A docket entry dated September 3, 1997, indicates that a pre- 
trial conference was set for October 22. On October 22, the day 
of the pretrial conference, Murphy filed a motion to compel dis- 
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covery or to sanction the State for failure to perform discovery 
and a motion for discharge on speedy trial grounds. The trial 
court set a hearing on the motion for discharge for November 5 
and sustained the motion to compel discovery, providing a 
deadline for compliance of November 5. Murphy filed a cer- 
tificate of receipt of discovery materials on October 27. 

A hearing was had, and on November 25, the trial court 
denied Murphy’s motion to discharge. Exhibit 1 consists of cor- 
respondence between the attorneys and the trial court, as well as 
one docket entry. The first letter in the exhibit was dated May 
21, 1997, and contained a request by defense counsel that the 
prosecutor provide potential deposition dates. In a letter dated 
June 3, 1997, the prosecutor responded to defense counsel con- 
ceming the depositions and provided several dates in June. 
Exhibit 2 consists of all case filings through November 5, which 
were judicially noticed. 

The trial court found that the last day for trial was July 24, 
1997. However, the trial court also found that the entire period 
from the time the information was filed on January 24, 1997, 
until the certificates of deposition were filed on July 30, total- 
ing 187 days, should be excluded. This period was excluded 
because, according to the trial court, Murphy’s motion for depo- 
sitions was not “finally disposed” within the meaning of 
§ 29-1207(4)(a) until the certificates of deposition were filed 
with the court. The trial court then added 187 days to July 24 
and concluded that trial could be commenced in a timely man- 
ner up to January 27, 1998. Finally, the trial court excluded the 
time from the filing of Murphy’s motion to discharge until its 
disposition, which the trial court found was an additional 33 
days. Thus, the trial court concluded that the trial could be 
commenced on March 2 (March 1 being a Sunday) with no 
speedy trial violation. 


ASSIGNMENT OF ERROR 
Murphy contends that the district court erred in determining 
that his speedy trial rights pursuant to § 29-1207 were not vio- 
lated and in denying his motion for discharge. 
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SCOPE OF REVIEW 
As a general rule, a trial court’s determination as to whether 
charges should be dismissed on speedy trial grounds is a factual 
question which will be affirmed on appeal unless clearly erro- 
neous. State v. Turner, 252 Neb. 620, 564 N.W.2d 231 (1997). 


ANALYSIS 
Because the information filed against Murphy was filed on 
January 24, 1997, the last day for commencement of Murphy’s 
trial was July 24, unless any period between the filing of the 
information and July 24 must be excluded in computing the 
time for commencement of trial. Clearly, trial was not com- 
menced on July 24. Thus, the question is whether the State 
proved by a preponderance of the evidence the existence of a 
period of time that is authorized by § 29-1207. State v. Turner, 
supra. Section 29-1207(4) provides: 
The following periods shall be excluded in computing the 
time for trial: 
(a) The period of delay resulting from other proceed- 
ings concerning the defendant, including but not limited to 
... the time from filing until final disposition of pretrial 
motions of the defendant .... 


(f) Other periods of delay not specifically enumerated 
herein, but only if the court finds that they are for good 
cause. 

Murphy argues that the trial court erred in excluding the 
period of time from the final disposition of Murphy’s motion 
for depositions until the certificates of deposition were filed. 
Specifically, Murphy argues that the trial court erred in relying 
on State v. Fatica, 214 Neb. 776, 336 N.W.2d 101 (1983), 
wherein this court held that the period of time from the final 
disposition of a motion for depositions until the depositions are 
actually taken may be excluded. Murphy contends that Fatica is 
inconsistent with this court’s decision in State v. Brown, 214 
Neb. 665, 335 N.W.2d 542 (1983), and thus, that Fatica should 
be overruled. 

In Brown, this court held that the period of time from the day 
the defendant filed a motion for depositions until the trial court 
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authorized the depositions should be excluded under 
§ 29-1207(4)(a). However, Brown did not address whether the 
period from disposition of such a motion until the depositions 
are actually taken may be excluded. Thus, Brown indicates that 
a motion for depositions is “finally disposed” on the date that it 
is granted. 

Whether such a period may be excluded was addressed in 
State v. Fatica, 214 Neb. at 778, 336 N.W.2d at 102, where 
defense counsel “for one reason or another caused the post- 
ponement of the depositions.” The trial court found that the time 
used in obtaining the depositions requested by the defendant 
constituted a delay “ ‘for good cause’” under § 29-1207(4)(f), 
id. at 779, 336 N.W.2d at 102, and thus, that it should be 
excluded. This court agreed with the trial court that “[t]he delay 
regarding the depositions was not attributable to any negligence 
or misconduct on the part of the State,” id. at 778, 336 N.W.2d 
at 102, and held that “[a]ny delay in trial was attributable to the 
depositions, and such delay was for ‘good cause’ under 
§ 29-1207(4)(f),” id. at 779, 336 N.W.2d at 103. See, also, State 
v. Sumstine, 239 Neb. 707, 478 N.W.2d 240 (1991); State v. 
Craig, 219 Neb. 70, 361 N.W.2d 206 (1985) (indicating that 
time consumed in obtaining depositions at request of defendant, 
in absence of impermissible conduct by state delaying deposi- 
tions, should be excluded). 

The State notes that in State v. Fatica, 214 Neb. at 779, 336 
N.W.2d at 103, this court also stated that “[t]he pretrial motion 
for discovery was not ‘finally disposed,’ within the meaning of 
§ 29-1207(4)(a), until the depositions were taken... 2” Thus, 
according to this language, no showing of good cause need be 
made by the State under § 29-1207(4)(f). We disagree. 

In State v. Lafler, 225 Neb. 362, 373, 405 N.W.2d 576, 584 
(1987), we distinguished subsection (4)(a) of § 29-1207 from 
subsection (4)(f): 

[A]ny delay caused by the defendant’s act or conduct, 
namely, those pretrial situations or matters described or 
characterized in § 29-1207(4)(a), is automatically excluded 
in computing the time when the defendant’s trial must 
commence pursuant to the Nebraska speedy trial act. Any 
period of delay resulting from a defendant’s act or conduct 
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specifically mentioned in reference to the pretrial matters 
or situations described or characterized in § 29-1207(4)(a) 
is computed without consideration whether such delay was 
reasonably necessary. However, a period of delay resulting 
from other than the defendant’s act or conduct described or 
characterized in § 29-1207(4)(a) may be excluded in com- 
puting the time for commencement of a defendant’s trial, if 
such delay occurred on account of “good cause,” as pro- 
vided in § 29-1207(4)(f). 

See, also, State v. Turner, 252 Neb. 620, 564 N.W.2d 231 

(1997). 

In Fatica, we emphasized that any delay in taking the depo- 
sitions was not due to the State’s misconduct or neglect. 
However, such an inquiry would be entirely unnecessary had we 
been relying on § 29-1207(4)(a) rather than § 29-1207(4)(f). As 
Lafler makes clear, under § 29-1207(4)(a), there is no reason- 
ableness inquiry; periods falling under that section are auto- 
matically excluded. If the period of time required to take depo- 
sitions was excludable under § 29-1207(4)(a), it would always 
be excluded. Yet, we did not exclude that period of time in State 
v. Brown, 214 Neb. 665, 335 N.W.2d 542 (1983), even though 
we were clearly applying that section. To the extent that Fatica 
indicates a motion for depositions is not “finally disposed” until 
the depositions are taken, Fatica is overruled. 

The State argues that even if the motion for depositions was 
“finally disposed” on February 5, 1997, the time consumed in 
taking depositions may still be excluded under § 29-1207(4)(a), 
since by its own language, that subsection is “not limited to” 
the periods specifically enumerated therein. However, 
§ 29-1207(4)(a) refers only to “proceedings.” Black’s Law 
Dictionary 1204 (6th ed. 1990) states that a “proceeding” is 
“[iJn a more particular sense, any application to a court of jus- 
tice, however made, for aid in the enforcement of rights, for 
relief, for redress of injuries, for damages, or for any remedial 
object.” If the term “proceedings” was read broadly, rather than 
in its “particular sense,” § 29-1207(4)(a) would include any 
delay at trial that “concerns” the defendant. If the Legislature 
had intended that the term “proceeding” encompass such a 
broad purview, there would have been little reason for the 
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Legislature to have provided for exclusion under § 29-1207(4)(f), 
the “catchall provision.” State v. Turner, 252 Neb. at 629, 564 
N.W.2d at 237. Thus, the term “proceeding” must be read 
narrowly. 

Clearly, a motion for depositions is an “application to a court 
of justice” and, thus, is a “proceeding,” as the statute specifi- 
cally provides. However, once that application has been 
granted, no further application to a court of justice is required 
to obtain the depositions. Of course, a defendant may later 
make a motion to compel the taking of depositions. Such a 
motion would be a “proceeding” under § 29-1207(4)(a), and the 
time required for its disposition would be automatically 
excluded. Nonetheless, to the extent the parties rely on their 
own devices to secure the necessary depositions, the taking of 
the depositions is not a “proceeding” within the meaning of 
§ 29-1207(4)(a). 

Thus, the period of time from the trial court’s ruling on a 
motion for depositions until the depositions are concluded is not 
excludable under § 29-1207(4)(a). Accordingly, the trial court 
erred in excluding the time period from the trial court’s ruling 
on the motion for depositions until the certificates of deposition 
were filed under that section. However, such a period may or 
may not be excluded under § 29-1207(4)(f), with the inquiry 
turning upon whether there is “good cause” for the delay. 

Accordingly, the issue is whether the time consumed by 
Murphy to take the depositions is excludable pursuant to 
§ 29-1207(4)(f). “[I]f a trial court relies on § 29-1207(4) (f) in 
excluding a period of delay from the 6-month computation, a 
general finding of ‘good cause’ will not suffice and the trial 
court must make specific findings as to the good cause or causes 
which resulted in the extensions of time.” State v. Kinstler, 207 
Neb. 386, 391, 299 N.W.2d 182, 186 (1980). See, also, State v. 
Alvarez, 189 Neb. 281, 202 N.W.2d 604 (1972). In the instant 
case, the trial court did not make any findings under 
§ 29-1207(4)(f). When a trial court’s findings are incomplete, 
an appellate court must remand the cause for further considera- 
tion. See Vinci v. Nebraska Dept. of Corr. Servs., 253 Neb. 423, 
571 N.W.2d 53 (1997). 
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CONCLUSION 

We conclude that the trial court erred in excluding the period 
of time from the final disposition of Murphy’s motion for depo- 
sitions until the certificates of depositions were filed under 
§ 29-1207(4)(a). Even though such a period may be excluded 
under § 29-1207(4)(f), the trial court made no findings in that 
regard. Accordingly, we reverse, and remand with directions to 
the trial court to determine whether the State proved by a pre- 
ponderance of the evidence that the time from the granting of 
Murphy’s motion for depositions until the depositions were 
taken is excludable for good cause. 

REVERSED AND REMANDED WITH DIRECTIONS. 


JiM MILLER, APPELLEE, V. MEISTER & SEGRIST, DEFENDANT AND 
THIRD-PARTY PLAINTIFF, APPELLEE, GRE INSURANCE GROUP, 
DEFENDANT AND THIRD-PARTY PLAINTIFF, APPELLANT, AND 
UNITED STATES FIDELITY & GUARANTY COMPANY, DEFENDANT, 
AND STATE OF NEBRASKA, SECOND INJURY FUND, 
THIRD-PARTY DEFENDANT, APPELLEES. 
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1. Workers’ Compensation: Appeal and Error. Pursuant to Neb. Rev. Stat. § 48-185 
(Reissue 1993), an appellate court may modify, reverse, or set aside a Workers’ 
Compensation Court decision only when (1) the compensation court acted without or 
in excess of its powers; (2) the judgment, order, or award was procured by fraud; (3) 
there is not sufficient competent evidence in the record to warrant the making of the 
order, judgment, or award; or (4) the findings of fact by the compensation court do 
not support the order or award. Upon appellate review, the findings of fact made by 
the trial judge of the Workers’ Compensation Court have the effect of a jury verdict 
and will not be disturbed unless clearly wrong. With respect to questions of law 
in workers’ compensation cases, an appellate court is obligated to make its own 
determination. 

2. Workers’ Compensation: Second Injury Fund: Proof. Under Neb. Rev. Stat. 
§ 48-128 (Reissue 1993), the elements required to establish the Second Injury Fund’s 
liability are (1) a prior permanent partial disability known to the employer and hin- 
dering the employee’s employability, (2) a subsequent compensable injury causing 
permanent disability to the employee, and (3) a combined permanent disability sub- 
stantially greater in degree or percentage than would have resulted from the subse- 
quent injury considered alone. 
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3. Statutes: Appeal and Error. In the absence of anything to the contrary, statutory 
language is to be given its plain and ordinary meaning; an appellate court will not 
resort to interpretation to ascertain the meaning of statutory words which are plain, 
direct, and unambiguous. 

4. Workers’ Compensation: Second Injury Fund: Liability. The Second Injury 
Fund’s liability cannot be determined until and unless the employee’s subsequent 
injury is permanent. 

5. Workers’ Compensation: Insurance: Liability: Time. When a subsequent injury 
aggravates a prior injury, the insurer at risk at the time of the subsequent injury is 
liable. However, if the subsequent injury is a recurrence of the prior injury, the 
insurer at risk at the time of the prior injury is liable. 

6. Workers’ Compensation: Appeal and Error. A finding in regard to causation of 
an injury is one for determination by the Workers’ Compensation Court as the finder 
of fact. 

7. Workers’ Compensation: Attorney Fees: Words and Phrases. Neb. Rev. Stat. 
§ 48-125(1) (Reissue 1993) authorizes attomey fees only if the employer files an 
application for review before the Workers’ Compensation Court from an award of a 
judge of the compensation court and fails to obtain any reduction in the amount of 
such award. A workers’ compensation insurance carrier is an “employer” within the 
meaning of this statute. 

8. Workers’ Compensation: Second Injury Fund: Attorney Fees. Attorney fees are 
appropriate under Neb. Rev. Stat. § 48-125 (Reissue 1993) even when the action does 
not seek to reduce the employee’s award, but, rather, seeks to apportion responsibil- 
ity for payment of the award among insurers and the Second Injury Fund. 


Appeal from the Nebraska Workers’ Compensation Court. 
Affirmed in part, and in part reversed. 
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CONNOLLY, J. 

Appellee Jim Miller originally brought this action against 
appellee Meister & Segrist, his employer, for workers’ compen- 
sation benefits. Appellant, GRE Insurance Group (GRE), 
Meister & Segrist’s insurer, then brought an action as a third- 
party plaintiff against appellee State of Nebraska, Second Injury 
Fund (Fund) as a third-party defendant. In its third-party peti- 
tion against the Fund, GRE argued that the Fund was liable for 
part of Miller’s injuries even though Miller’s injuries were not 
classified as permanent. Thus, the instant case presents the 
question, Can the Fund be liable to an employee who has not 
received a permanent disability rating? We conclude that the 
Fund cannot be held liable unless a permanent disability rating 
has been awarded. Therefore, we affirm in part, and in part 
reverse. 


BACKGROUND 


1992 INJURY 

Miller, who had undergone surgeries due to a back injury 
suffered in 1985, incurred additional injuries to his neck and 
lower back while lifting a 5-gallon water jug in August 1992. 
The injuries arose out of and occurred in the scope of Miller’s 
employment with Meister & Segrist. The parties stipulated that 
United States Fidelity & Guaranty Company (USF&G) was act- 
ing as Meister & Segrist’s insurer at that time. 

Douglas W. Beard, M.D., treated Miller for his 1992 injuries. 
Beard concluded that Miller should have surgery performed on 
his lower back, but Miller declined to have the surgery. 
However, Beard also stated that “delaying surgical intervention 
until such time as [Miller] feels it warranted poses him no sub- 
stantial risk of great deterioration” and that he was “not in dis- 
agreement in [Miller’s] present attempt to postpone this 
[surgery] as long as possible.” Miller did not have surgery per- 
formed on his lower back as a result of the 1992 injuries. 

However, Miller did have surgery performed on his neck. 
Miller underwent cervical fusion on September 1, 1993, via an 
anterior cervical decompression with grafting from levels C4 to 
C7, and a titanium locking plate was inserted. 
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As of March 18, 1994, Beard had “no specific further treat- 
ment recommendations concerning Mr. Miller.” Beard noted 
that Miller had not missed substantial amounts of work as a 
result of the 1992 injuries and that any further treatment “would 
be aimed primarily at controlling resurgence or flares of symp- 
tomatology.” Beard reexamined Miller on August 12 and con- 
cluded that Miller had reached maximum medical improvement. 

Miller continued to see Beard on an intermittent basis, 
reporting that his condition was continuing to deteriorate. 
Miller was given an MRI, and on September 4, 1995, it was 
Beard’s conclusion that lower back surgery would be helpful 
but was not mandatory. 

Miller was also examined by Scott J. Primack, D.O. On July 
1, 1994, Primack stated that “{nJo further medical treatment 
with the exception of an individualized exercise program 
emphasizing both aerobic and isometric strengthening as well 
as a flexibility program is necessary.” He concluded that Miller 
had reached maximum medical improvement as of that date but 
that Miller would have further degenerative changes secondary 
to his previous injuries and surgeries. 

Primack concluded that Miller’s pain was not entirely due to 
his 1992 injury, although that injury was a partial factor. In 
Primack’s opinion, Miller’s pain was due in part to his prior 
degenerative joint disease and a prior surgery performed in 
1986. Beard had likewise concluded that Miller evidenced 
degenerative disk disease changes in both the cervical and lum- 
bar regions and that they were “age related changes [that] likely 
preexisted his injury.” However, Beard noted that Miller was 
largely asymptomatic prior to his 1992 injuries and that his dis- 
cal pathology was “certainly potentially attributable to the 
August 13, 1992, incident.” He concluded that Miller’s injuries 
stemming from the 1992 incident were not a “substantial aggra- 
vation of any previous condition.” 

Primack again examined Miller on September 1, 1995, and 
noted that Miller’s condition had recently worsened. Primack 
concluded that the symptoms Miller was suffering at that time 
were not specifically work-related, but, rather, were the result of 
a natural spine degradation process. It was Primack’s opinion 
that Miller should not wait long to have surgery. 
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1996 INJURY 

Miller was injured yet again on February 27, 1996, when he 
slipped and fell, injuring his leg and back. The injury arose out 
of and occurred in the scope of Miller’s employment with 
Meister & Segrist. As a result of these injuries, Miller has been 
temporarily totally disabled. 

Beard saw Miller on March 1, 1996. Beard stated that he 
“planned to continue to treat [Miller] conservatively.” During a 
follow-up appointment on March 18, Beard indicated that 
Miller might need to proceed with immediate surgical interven- 
tion. Miller agreed to schedule surgery once his “life affairs” 
were in order. Beard considered the delay appropriate. 

At the time the 1996 injuries occurred, GRE was the work- 
ers’ compensation carrier for Meister & Segrist. Miller was 
earning an average weekly wage of $701.92, entitling him to 
benefits of $409 per week commencing on February 27, 1996, 
and continuing until such time as Miller was no longer tem- 
porarily totally disabled. However, GRE paid benefits to Miller 
only from February 27 until November 2, 1996, when it dis- 
continued its payments. 

USF&G has paid benefits to Miller for the 1992 incident 
from September 8, 1993, until at least the time of trial in the 
Workers’ Compensation Court. 

The instant case was originally brought by Miller against 
Meister & Segrist for benefits allegedly due as the result of his 
1996 injuries. After Meister & Segrist answered, GRE entered 
the case as an additional defendant and filed a cross-claim 
against USF&G as an additional defendant and a third-party 
petition against the Fund as a third-party defendant. The cross- 
claim was premised upon GRE’s assertion that any disability 
suffered by Miller due to his 1996 injuries was in part the result 
of the 1992 injuries and that benefits should be paid by 
USF&G. The third-party petition was premised upon GRE’s 
assertion that on the date the 1996 injuries were incurred, Miller 
had a preexisting permanent partial disability supporting a rat- 
ing greater than 25 percent, making the Fund liable for benefits 
accruing from the 1996 injuries. 

In a deposition taken on February 20, 1997, Beard acknow!- 
edged that Miller suffered from degenerative changes that pre- 
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existed the 1985 injury and that they would have likely pro- 
gressed over time. However, when asked whether Miller would 
be in his present condition had he not fallen, Beard responded 
by stating that Miller’s 1996 fall “may have been the final event 
that pushed him over the edge.” Beard opined that the 1996 fall 
was a new injury superimposed on an existing injury. It was 
Beard’s opinion that 20 percent of Miller’s current disability 
was attributable to the 1985 injuries, 50 percent to the 1992 
injuries, and the remaining 30 percent to his fall in 1996. 


WorKERS’ COMPENSATION Court’S DETERMINATION 

In a detailed order, the Worker’s Compensation Court found 
that Miller had not unreasonably refused medical treatment by 
postponing his lower back surgery. The court found that 
Miller’s 1996 fall “aggravated his preexisting condition to the 
point where he is now completely disabled.” The court con- 
cluded that this finding required that GRE’s cross-claim against 
USF&G be dismissed, since Miller’s current disability was not 
the result of a progression of his 1992 injuries, and that no 
surgery would ever have been undertaken but for the 1996 fall. 
The court noted that Miller planned to undergo surgery when 
his life affairs were in order. Accordingly, the court found that 
he had not yet reached maximum medical improvement and was 
entitled to a running award of temporary total disability. As for 
the Fund, the court found that it was liable, but that the extent 
of its liability could not yet be determined because Miller’s dis- 
ability was still considered temporary. The court found that 
GRE should continue to pay for Miller’s future medical and 
hospital services reasonably necessary as a result of his injuries. 
Finally, the court found that Miller was entitled to a 50-percent 
waiting-time penalty from Meister & Segrist and GRE due to 
their failure to pay any benefits beyond November 2, 1996. 

The court ordered that Meister & Segrist and GRE continue 
to pay temporary total disability in the sum of $409 per week 
for so long as Miller remains temporarily totally disabled. Once 
Miller’s temporary total disability ceases, the court ordered that 
he be entitled to any residual permanent partial disability with 
credit to be given Meister & Segrist and GRE for disability 
compensation paid. The order also provided that once Miller’s 
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temporary total disability ceases, a hearing may be had to deter- 
mine the Fund’s liability. 

The trial court’s order was reviewed by a panel of the 
Worker’s Compensation Court. The panel concluded that the 
trial court’s dismissal of USF&G was based upon a factual 
question as to whether or not the 1996 injury was a recurrent 
event to an earlier injury or whether it was an aggravation of a 
preexisting condition. The panel determined that there was suf- 
ficient evidence to support the trial court’s finding. The panel 
also determined that sufficient evidence supported the trial 
court’s finding that Miller had not reached maximum medical 
improvement and that until he does, the liability of the Fund 
cannot be determined. GRE was ordered to pay $500 in attor- 
ney fees to Miller because GRE failed to obtain a reduction in 
the amount awarded Miller. 


ASSIGNMENTS OF ERROR 
GRE asserts the trial court erred in (1) determining that the 
extent of the liability of the Fund could not be determined at 
this time, (2) dismissing the cross-claim against USF&G and 
directing all benefits to be paid by GRE, and (3) ordering GRE 
to pay an attorney fee to Miller. 


SCOPE OF REVIEW 

Pursuant to Neb. Rev. Stat. § 48-185 (Reissue 1993), an 
appellate court may modify, reverse, or set aside a Workers’ 
Compensation Court decision only when (1) the compensation 
court acted without or in excess of its powers; (2) the judgment, 
order, or award was procured by fraud; (3) there is not sufficient 
competent evidence in the record to warrant the making of the 
order, judgment, or award; or (4) the findings of fact by the 
compensation court do not support the order or award. Upon 
appellate review, the findings of fact made by the trial judge of 
the Workers’ Compensation Court have the effect of a jury ver- 
dict and will not be disturbed unless clearly wrong. With respect 
to questions of law in workers’ compensation cases, an appel- 
late court is obligated to make its own determination. Crouch v. 
Goodyear Tire & Rubber Co., ante p. 128, 582 N.W.2d 356 
(1998). 
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ANALYSIS 


SECOND INJURY FUND 

GRE argues that the elements establishing the Fund’s liabil- 
ity have been met and that the Fund is liable for Miller’s tem- 
porary benefits. More specifically, GRE contends that the com- 
pensation court erred in failing to determine the extent of the 
Fund’s liability. The Fund disagrees, contending that its liabil- 
ity cannot be determined at all until a percentage of disability 
rating for the last injury standing alone and by itself has been 
determined. Although the Fund did not cross-appeal, the com- 
pensation court’s finding that the Fund is liable is a pivotal 
issue. If the Fund cannot be held liable at all, then GRE’s con- 
tention concerning the extent of the Fund’s liability is necessar- 
ily without merit. Thus, the issue is whether the Fund may be 
liable to Miller even though he has not received a permanent 
disability rating for his 1996 injuries. 

To determine the Fund’s liability, we must look to Neb. Rev. 
Stat. § 48-128 (Reissue 1993), which states: 

(1) If an employee who has a preexisting permanent 
partial disability whether from compensable injury or oth- 
erwise, which is or is likely to be a hindrance or obstacle 
to his or her obtaining employment or obtaining reem- 
ployment if the employee should become unemployed and 
which was known to the employer prior to the occurrence 
of a subsequent compensable injury, receives a subsequent 
compensable injury resulting in additional permanent par- 
tial or in permanent total disability so that the degree or 
percentage of disability caused by the combined disabili- 
ties is substantially greater than that which would have 
resulted from the last injury, considered alone and of 
itself, and if the employee is entitled to receive compensa- 
tion on the basis of the combined disabilities, the 
employer at the time of the last injury shall be liable only 
for the degree or percentage of disability which would 
have resulted from the last injury had there been no preex- 
isting disability. ... 


(3) As used in this section, preexisting permanent par- 
tial disability shall mean any preexisting permanent con- 
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dition, whether congenital or the result of injury or dis- 
ease, of such seriousness as to constitute a hindrance or 
obstacle to obtaining employment or to obtaining reem- 
ployment if the employee should become unemployed. No 
condition shall be considered a preexisting permanent par- 
tial disability under this section unless it would support a 
rating of twenty-five percent loss of earning power or 
more or support a rating which would result in compensa- 
tion payable for a period of ninety weeks or more for dis- 
ability for permanent injury... . 

In sum, the elements required to establish the Fund’s liabil- 
ity are (1) a prior permanent partial disability known to the 
employer and hindering the employee’s employability, (2) a 
subsequent compensable injury causing permanent disability to 
the employee, and (3) a combined permanent disability sub- 
stantially greater in degree or percentage than would have 
resulted from the subsequent injury considered alone. See 
Crouch v. Goodyear Tire & Rubber Co., supra. 

GRE relies on this court’s holding in Parker v. St. Elizabeth 
Comm. Health Ctr., 226 Neb. 526, 412 N.W.2d 469 (1987). In 
Parker, the issue was stated to be whether the Fund may be 
liable for “other than permanent disability.” Jd. at 527, 412 
N.W.2d at 471. Parker, the employee, had polio as a child. On 
July 15, 1982, he experienced a compensable injury while 
employed by St. Elizabeth Community Health Center. He had 
surgery on September 29, 1983, and returned to work on 
November 1. He was later terminated by the health center in 
1985 and gained employment selling home water treatment sys- 
tems. Parker’s condition deteriorated, and he resigned from his 
new job in April 1986. 

A review panel of the Workers’ Compensation Court found 
that Parker was temporarily totally disabled from July 15 
through August 28, 1982; from September 29 through October 
31, 1983; and from May | through July 24, 1986, which was the 
date of the rehearing, and that he would “remain temporarily 
totally disabled for an indefinite period of time.” Jd. at 528, 412 
N.W.2d at 472. The panel further found that Parker’s polio was 
a permanent partial disability; that Parker’s subsequent injury, 
when combined with his preexisting disability, resulted in a 
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substantially greater degree or percentage of disability than 
would have occurred due to the subsequent injury alone; that 
the health center had knowledge of Parker’s preexisting condi- 
tion; and that when Parker’s total disability should cease, he 
would be entitled to compensation for any residual permanent 
partial disability. The panel found that the subsequent injury 
Parker suffered would of itself have caused only a 5-percent 
permanent partial disability to Parker’s body as a whole and that 
the Fund was liable for the additional disability. 
Accordingly, the panel ordered the Fund to pay 95 percent of 
Parker’s benefits from May 1, 1986, for so long as Parker shall 
remain totally disabled. If Parker were to remain totally dis- 
abled for more than 300 weeks, the Fund was to pay the entire 
amount of Parker’s benefits. If Parker’s total disability were to 
cease prior to the passage of 300 weeks, the Fund was to pay 
compensation for that permanent partial disability that Parker 
thereafter suffered in excess of 5 percent. 
On appeal, the Fund urged this court to reverse the panel’s 
order, noting that § 48-128 mentions only permanent partial or 
permanent total disability. The Fund argued that it could not be 
held liable until a finding of permanent disability was made. 
This court disagreed: 
[The employee] should not be denied compensation sim- 
ply because the Workers’ Compensation Court used the 
term “temporary” instead of “permanent,” nor should [the 
employer] be required to pay this compensation. [T]o 
carry out the purposes of the Fund, the [compensation] 
court correctly ordered that the Fund pay temporary total 
disability benefits to [the employee]. 

Parker vy. St. Elizabeth Comm. Health Ctr., 226 Neb. 526, 535, 

412 N.W.2d 469, 475 (1987). 

This court relied on Pollard v. Wright’s Tree Service, Inc., 
212 Neb. 187, 322 N.W.2d 397 (1982), in reaching the above 
conclusion. In Pollard, like Parker, the Fund argued on appeal 
that it could not be held liable for an employee’s injuries in the 
absence of a finding that the employee’s disability was perma- 
nent. This court held that the Fund was liable for payment of 
benefits and that no finding of permanent disability was neces- 
sary. “Whether the ultimate amount of permanent disability 
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after rehabilitation is 60 percent, 80 percent, or total, the 
Second Injury Fund is liable for it.” Pollard v. Wright’s Tree 
Service, Inc., 212 Neb. at 193, 322 N.W.2d at 402. 

Thus, Parker and Pollard suggest that the Fund may be held 
liable absent a permanent disability rating. However, a close 
reading of Parker and Pollard indicates that the Fund was held 
liable because it was undisputed that the employees were per- 
manently disabled, rather than temporarily disabled. 

The record reflects that the medical treatment for [the 
employee’s] physical injuries has been completed and the 
employer has been assessed with that cost. The only fur- 
ther medical treatment contemplated is for the purpose of 
pain rehabilitation. Under such circumstances there 
should be little question but that the physical injuries cur- 
rently present are permanent rather than temporary. The 
plaintiff should not be denied compensation for what is 
currently total permanent disability simply because his 
employability and earning capacity might become 
enhanced by rehabilitation and his permanent disability 
possibly reduced at some time in the future. . .. The award 
against the Second Injury Fund in the present case was for 
permanent disability and was properly entered. 

(Emphasis supplied.) Pollard v. Wright’s Tree Service, Inc., 212 
Neb. at 193-94, 322 N.W.2d at 402. Likewise, in Parker, the 
review panel labeled the employee’s disability as “temporary” 
even though it found that his disability would be total for an 
“indefinite period.” 

Thus, in Parker and Pollard, this court concluded that the 
review panel was clearly wrong in labeling the employee’s dis- 
ability as temporary rather than permanent and not that the 
amount of the Fund’s liability could be determined even though 
the injury was temporary. 

In the instant case, Miller has contemplated surgery and has 
indicated that he will schedule surgery once his life affairs are 
in order. Accordingly, there is competent evidence indicating 
that Miller’s current percentage of disability is temporary. 
Therefore, we conclude that the compensation court was not 
clearly wrong in finding that Miller’s injuries were temporary. 
We note that there is no evidence before this court as to whether 
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Miller has indeed had the surgery. If Miller has not yet had the 
surgery and he continues to postpone it indefinitely, his injuries, 
at some point, may become permanent and modification may be 
sought. See Neb. Rev. Stat. § 48-141 (Reissue 1993). 

Because we have concluded that the compensation court was 
not clearly wrong in finding that Miller’s injuries are temporary, 
we must still address the question of whether the Fund may be 
held liable even though Miller’s injuries are not permanent. In 
the absence of anything to the contrary, statutory language is to 
be given its plain and ordinary meaning; an appellate court will 
not resort to interpretation to ascertain the meaning of statutory 
words which are plain, direct, and unambiguous. Popple v. 
Rose, 254 Neb. 1, 573 N.W.2d 765 (1998). The plain language 
of the statute clearly indicates that the Fund’s liability cannot be 
determined until and unless the employee’s subsequent injury is 
“permanent.” Because the Fund cannot be held liable until an 
employee’s injuries are considered permanent, the extent of the 
Fund’s liability likewise cannot be determined. Thus, we con- 
clude that the compensation court did not err in finding that the 
extent of the liability of the Fund could not be determined, but 
did err in determining that the Fund was liable. 


Cross-CLAIM 

GRE argues that the compensation court erred in dismissing 
its cross-claim against USF&G. We disagree. 

When a subsequent injury aggravates a prior injury, the 
insurer at risk at the time of the subsequent injury is liable. Hull 
v. Aetna Ins. Co., 247 Neb. 713, 529 N.W.2d 783 (1995); 
Pacher v. Fairdale Farms, 166 Vt. 626, 699 A.2d 43 (1997). 
See, also, 9 Arthur Larson & Lex K. Larson, Larson’s Workers’ 
Compensation Law § 95.21-22 (1998). However, if the subse- 
quent injury is a recurrence of the prior injury, the insurer at risk 
at the time of the prior injury is liable. Hull v. Aetna Ins. Co., 
supra, Mendoza v. Omaha Meat Processors, 225 Neb. 771, 408 
N.W.2d 280 (1987); Pacher v. Fairdale Farms, supra. As we 
stated in Mendoza, quoting Larson’s Workers’ Compensation 
Law, “‘There is . . . a fine line separating aggravations from 
recurrences .. . ..” (Omissions in original.) Mendoza at 782, 
408 N.W.2d at 287. Nonetheless, “[a] finding with regard to 
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causation of an injury is one for determination by the compen- 
sation court as the fact finder.” Rodriquez v. Prime Meat 
Processors, 228 Neb. 55, 63, 421 N.W.2d 32, 37 (1988). 

In the instant case, the compensation court specifically found 
that Miller’s 1996 injuries were an aggravation of his previous 
condition. Furthermore, this finding is supported by competent 
evidence and is not clearly wrong. Thus, the insurer at risk at 
the time of the 1996 injuries, GRE, bears liability. Accordingly, 
we conclude that the compensation court was correct in dis- 
missing USF&G as a party. 


ATTORNEY FEES 

GRE argues that the review panel erred in ordering GRE to 
pay $500 in attorney fees to Miller, because GRE was not seek- 
ing to reduce Miller’s award, but, rather, was seeking to appor- 
tion that award. 

Neb. Rev. Stat. § 48-125(1) (Reissue 1993) authorizes attor- 
ney fees if “the employer files an application for review before 
the compensation court from an award of a judge of the com- 
pensation court and fails to obtain any reduction in the amount 
of such award . . . 2” A workers’ compensation insurance carrier, 
such as GRE, is an “employer” within the meaning of this sec- 
tion. Neeman v. Otoe County, 186 Neb. 370, 183 N.W.2d 269 
(1971). Ordinarily, the phrase “reduction in the amount of such 
award” found in this section refers to the total amount of the 
award to the employee, but includes the issue of total disability. 
Behrens v. American Stores Packing Co., 228 Neb. 18, 421 
N.W.2d 12 (1988). See, also, Mulder v. Minnesota Mining & 
Mfg. Co., 219 Neb. 241, 361 N.W.2d 572 (1985). Does the 
phrase include an attempt to apportion the responsibility for 
payment of an award among insurers and the Fund? 

In Pollard v. Wright’s Tree Service, Inc., 212 Neb. 187, 322 
N.W.2d 397 (1982), the compensation court determined that the 
insurer/employer had obtained a “reduction” in the award by 
successfully shifting liability to the Fund. On appeal, this court 
reversed the compensation court’s decision, stating: 

It seems clear that “reduction in the amount of such 
award” ordinarily refers to the total amount of the award 
to the employee and not to a reduction in the amount to be 
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paid by a specific defendant who is liable to pay a portion 
of the award. In this case there was no reduction in the 
total amount of the award to the plaintiff. The only change 
which occurred was that the Second Injury Fund was held 
liable for a portion of the award rather than the tree ser- 
vice, which was liable alone on the initial award. The 
action of the compensation court in refusing to make an 
award of attorney fees to the plaintiff was in error. 
Id. at 194-95, 322 N.W.2d at 403. 

Accordingly, this court held that the insurer/employer was 
liable for attorney fees under § 48-125. Thus, Pollard clearly 
indicates that attorney fees are appropriate under § 48-125 even 
when the action does not seek to reduce the employee’s award, 
but, rather, seeks to apportion responsibility for payment of the 
award among insurers and the Fund. 

We conclude that the Workers’ Compensation Court did not 
err in awarding attorney fees. 


CONCLUSION 
Because Miller’s injuries were not permanent, we conclude 
that the compensation court erred in determining that the Fund 
is liable. However, the compensation court did not err in dis- 
missing USF&G and awarding attorney fees. 
AFFIRMED IN PART, AND IN PART REVERSED. 


IN RE INTEREST OF TABATHA R., A CHILD UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE AND CROSS-APPELLEE, V. RONDA R., 
APPELLANT, AND RONALD D., APPELLEE AND CROSS-APPELLANT. 
587 N.W. 2d 109 


Filed December 18, 1998. No. S-98-081. 


1. Juvenile Courts: Appeal and Error. Juvenile cases are reviewed de novo on the 
record, and the appellate court is required to reach a conclusion independent of the 
trial court’s findings; however, where the evidence is in conflict, the appellate court 
will consider and give weight to the fact that the lower court observed the witnesses 
and accepted one version of the facts over another, 

2. Juvenile Courts: Parental Rights: Final Orders: Appeal and Error. A judicial 
determination made following an adjudication in a special proceeding which affects 
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the substantial rights of parents to raise their children is a final, appealable order. A 
dispositional order imposing a rehabilitation plan for parents in a juvenile case is a 
final, appealable order. 

3. Jurisdiction: Appeal and Error. Once an appeal has been perfected to an appellate 
court, the trial court is divested of its jurisdiction to hear a case involving the same 
matter between the same parties. 

4. Parental Rights: Juvenile Courts. A dispositional order removing children from the 
care of parents and a subsequent proceeding adjudicating the termination of one par- 
ent’s parental rights are both governed under the juvenile code and involve the same 
basic subject matter. 

5. Parental Rights: Juvenile Courts: Proof. In order for a court to disapprove of a 
plan proposed by the Department of Health and Human Services, a party must prove 
by a preponderance of the evidence that the department’s plan is not in the child’s 
best interests. . 

6. Parental Rights. Although parental rights may not be terminated solely as the result 
of a parent’s incarceration, incarceration and the parent’s consequent unavailability 
are factors the court may consider in deciding whether or not to terminate the parent’s 
fights. A parent’s incarceration is a factor to consider in determining whether or not 
a rehabilitation plan should be adopted for that parent. 

7. Parental Rights: Juvenile Courts. There is no requirement that the court must 
implement a rehabilitation plan for the parent of a child found to be dependent and 
neglected, and particularly if such a plan has very little chance of success and it 
would not be in the best interests of the child. 

8. Juvenile Courts: Rules of Evidence. Strict rules of evidence do not apply at a dis- 
positional hearing. Even though relaxed rules of evidence may be employed, the pro- 
ceedings must still be fundamentally fair. 

9. Actions: Appeal and Error. The law-of-the-case doctrine operates to preclude a 
reconsideration of substantially similar, if not identical, issues at successive stages of 
the same suit. 

10. Trial: Evidence: Appeal and Error. An improper exclusion of evidence is ordinar- 
ily not prejudicial where substantially similar evidence is admitted without objection. 


Appeal from the Separate Juvenile Court of Douglas County: 
DouG.as F. JOHNSON, Judge. Affirmed in part, and in part 
vacated and set aside. 


A. Michael Bianchi for appellant. 
Regina T. Makaitis for appellee State. 
Dean M. Johnson for appellee Ronald D. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
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MILLER-LERMAN, J. 

Ronda R., natural mother of Tabatha R., appeals and Ronald 
D., natural father of the infant, cross-appeals from a portion of 
a dispositional order filed by the juvenile court of Douglas 
County on December 22, 1997. The dispositional order directed 
that the infant remain in the custody of the Department of 
Health and Human Services (DHHS) for appropriate care and 
placement and adopted DHHS’ recommendation that no reha- 
bilitation plan be ordered for either parent. DHHS was previ- 
ously known as the Department of Social Services, and for clar- 
ity, we refer to both as “DHHS” throughout this opinion. For the 
reasons cited below, we vacate and set aside the juvenile court’s 
January 26, 1998, order requiring the Lincoln Regional Center 
to release the father’s medical records, and we affirm the juve- 
nile court’s dispositional order dated December 22, 1997. 


BACKGROUND 

This is the second appearance of this case in this court. See 
In re Interest of Tabatha R., 252 Neb. 687, 564 N.W.2d 598 
(1997) (Tabatha I), amended by 252 Neb. 864, 566 N.W.2d 782 
(1997). A detailed statement of facts is set forth in Tabatha I. 
The infant was born on December 29, 1995. Briefly summa- 
rized, on January 22, 1996, paramedics brought the infant to St. 
Joseph Hospital in Omaha. At that time, the infant was in full 
cardiac and pulmonary arrest. 

On January 26, 1996, the juvenile court entered an emer- 
gency ex parte order, placing temporary custody of the infant in 
and with DHHS. Following a detention hearing, the court, with- 
out resistance from either parent, continued temporary custody 
in and with DHHS and authorized DHHS to consent to any 
medical, surgical, or psychiatric treatment which in the opinion 
of a licensed and practicing physician “may be necessary and in 
the best interest of” the infant. 

Subsequently, on March 12, 1996, DHHS filed a 
“Notification of Informed Consent,” advising the parents that it 
intended to direct St. Joseph Hospital to remove the infant from 
the “mechanical ventilator and all extraordinary life support” 
systems and to “not resuscitate” her. On March 15, the mother 
filed a motion with the juvenile court, requesting that the court 
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enter an order staying DHHS from giving the instruction, which 
order the court granted after a hearing. 

On April 29, 1996, the juvenile court held an adjudication 
hearing. On May 3, the court filed an order, concluding that, in 
accord with Neb. Rev. Stat. § 43-279.01(3) (Reissue 1993), the 
record established by a preponderance of the evidence that the 
infant was a child within its jurisdiction and that the evidence 
further established that it was in the infant’s best interests that 
life support be discontinued and that the infant not be resusci- 
tated, thereby assenting to DHHS’ recommendation. 

Subsequently, the mother appealed and the father cross- 
appealed. In an opinion dated June 20, 1997, this court reversed 
the juvenile court’s order and remanded the cause for further 
proceedings, holding that the juvenile court erred in assenting 
to DHHS’ determination to withdraw life support measures 
from the infant and to not resuscitate her. Tabatha I. This court 
stated that DHHS’ determination to withdraw life support sys- 
tems from the infant and to not resuscitate her was likely to 
result in the infant’s death, essentially severing the relationship 
between the infant and the parents and was functionally equiv- 
alent to a termination of the parents’ parental rights. This court 
held that the juvenile court had not found by clear and convinc- 
ing evidence, as required, that the parents’ parental rights 
should be terminated. 

In Tabatha I, the evidence showed that the infant had been in 
the sole custody of the parents prior to her injuries and we 
concluded: 

Although the admissible evidence is not without con- 
flict, we independently find, on de novo review of the 
record, that under any civil standard of proof, the record 
establishes that the infant’s condition is the result of her 
having sustained severe brain injury as the consequence of 
having been vigorously shaken, not, as the parents sug- 
gest, as the result of respiratory syncytial viral disease, the 
method in which she was resuscitated, or any other cause. 

252 Neb. at 694, 564 N.W.2d at 604. 

Additionally, we noted, “Although there is some conflict in 
the admissible medical evidence, we independently find, on de 
novo review of the record, that under any civil standard of 
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proof, the record establishes that the infant is irreversibly 
comatose and in a persistent vegetative state.” Id. at 693, 564 
N.W.2d at 603. 

Subsequently, the State filed a motion for rehearing, claiming 
that this court had not expressly ruled that the juvenile court 
correctly adjudged the infant to be within its jurisdiction, pur- 
suant to Neb. Rev. Stat. § 43-247(3)(a) (Reissue 1993), as a 
juvenile lacking proper parental care by reason of the fault or 
habits of her parents. 

In a supplemental opinion dated July 25, 1997, this court 
overruled the State’s motion and amended its conclusion in 
Tabatha I to state: 

For the foregoing reasons, we affirm the judgment of 
the juvenile court that notice, service, and jurisdiction 
were proper and that Tabatha R. is a juvenile within the 
meaning of § 43-247(3)(a); but we reverse the remainder 
of the judgment of the juvenile court and remand the cause 
for further proceedings consistent with this opinion. 

252 Neb. at 865, 566 N.W.2d at 782. 

On June 23, 1997, after the release of our original opinion 
but before the filing of the mandate in the juvenile court, the 
juvenile court, on its own motion, set the matter for disposition. 

On August 7, 1997, the State filed a motion requesting psy- 
chological evaluations of both parents, and after a hearing, the 
juvenile court granted the State’s motion. 

The dispositional phase of these juvenile court proceedings 
occurred in two separate hearings. It began on October 21, 
1997, and it concluded in a hearing conducted on December 22. 
Both the parents were present in person at each of these hear- 
ings, with counsel. At the December 22 hearing, each parent 
appeared with an attorney guardian ad litem and each was rep- 
resented by her or his trial counsel. A guardian ad litem was 
also present on the infant’s behalf at each hearing. 

Before allowing the presentation of evidence at the October 
21, 1997, hearing, the juvenile court first addressed the State’s 
suggestion that the dispositional hearing was unnecessary. 
Counsel for the State noted that it had filed a motion to termi- 
nate the parents’ parental rights earlier that same day. In that 
motion, pursuant to Neb. Rev. Stat. § 43-292(5) (Reissue 1993), 
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the State alleged that both the parents are unable to perform 
their parental responsibilities because of mental illness or men- 
tal deficiency and that there are reasonable grounds to believe 
that these conditions will continue for a prolonged, indetermi- 
nate period. Furthermore, the State alleged, pursuant to 
§ 43-292(1), that the father had abandoned the infant for a 
period in excess of 6 months immediately preceding the filing 
of the State’s motion to terminate. The State also claimed that 
termination of the parents’ parental rights is in the infant’s best 
interests. 

Agreeing with the objection raised by the mother’s counsel, 
the juvenile court expressly declined to adopt the State’s pos- 
ture, noting, “What I don’t want to get into is a situation where 
I don’t afford the parents due process for a hearing in anticipa- 
tion of evidence on a Motion to Terminate Parental Rights, the 
outcome of which is unknown[.]” The dispositional hearing 
proceeded. 

Otto Burton, a case manager for DHHS, testified at both the 
October 2] and December 22, 1997, hearings, explaining, inter 
alia, the rationale for his recommendation that a rehabilitation 
plan not be provided for either parent. Burton testified that he 
had completed an assessment information and written report 
detailing his findings for the court, although the report was not 
received into evidence. Burton recommended that neither parent 
be reunited with the infant, and he testified that he was explor- 
ing possible options for legal guardianship or adoption of the 
infant. Burton also stated that while parents’ desires are impor- 
tant, the child’s best interests are his primary concern. Burton 
testified that throughout his experience as a case manager, he 
had never recommended a rehabilitation plan for parents when 
he knew that a motion or petition to terminate parental rights 
had been filed alleging mental deficiency of the parents. 

At the time of the dispositional hearings, the infant remained 
in the condition described in Tabatha I, that is, in a comatose 
state, totally dependent on a ventilator, and requiring 24-hour 
nursing care. The infant’s care providers had expressed addi- 
tional concern to Burton regarding the size of the infant’s head 
due to the buildup of fluid attributable to her condition. Since 
September 24, 1996, the infant has resided at Ambassador 
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Acute Care Center, a 24-hour nursing home. Burton testified 
that the center is able to meet the infant’s extensive medical 
needs. 

Prior to the October 21, 1997, hearing, Burton met separately 
with the parents to discuss their relationships with the infant. 
Both parents expressed to Burton a desire to regain custody of 
the infant, even though both at that time were living in institu- 
tional settings. The mother was imprisoned in Mitchellville, 
Iowa, for violating the terms of her parole from a burglary con- 
viction in Iowa. The father was confined to the Lincoln 
Regional Center as a result of a judicial determination that he 
was not guilty of the crime of robbery by reason of insanity. The 
mother was paroled on October 20, the day before the first dis- 
positional hearing. The father remained confined to the Lincoln 
Regional Center throughout the dispositional proceedings, 
although he was transported to court for both hearings. Both 
parents advised Burton that when and if one or both were 
released from an institutional setting, they planned to remain 
married. 

Burton stated that as the infant’s caseworker, he did not feel 
that a plan for parental rehabilitation or reunification with the 
infant was appropriate for either parent, and he recommended to 
the court that such a plan not be adopted. He testified that the 
basis for this belief was essentially fourfold: (1) the mother’s 
incarceration and the father’s commitment to the Lincoln 
Regional Center; (2) the infant’s very considerable medical 
needs; (3) the mother’s history of gravitating toward relation- 
ships with physically aggressive men, which put the safety and 
well-being of her children at risk; and (4) the written report and 
recommendations of Dr. Cynthia Topf, a psychologist who 
examined both parents. Topf’s report was not entered into evi- 
dence at the dispositional hearing, and its contents are not sub- 
ject to our review in this appeal. 

Burton stated that when he formulated his recommendation 
that a rehabilitation plan not be adopted, he was unaware that 
the mother’s release from the Correctional Institute for Women 
in Mitchellville, Iowa, was imminent. He testified, however, 
that her release did not change his recommendation that a reha- 
bilitation plan not be adopted for the mother. 
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On cross-examination, the mother’s counsel attempted to 
question Burton regarding the number and percentage of juve- 
nile cases in which he had not recommended a rehabilitation 
plan to reunite a child with his or her parents. The juvenile court 
refused to allow this line of inquiry, reasoning that the facts of 
each juvenile case are unique and that each case must be 
addressed on its own merits. The juvenile court also refused to 
allow the mother’s counsel to question Burton about who he 
believed caused the infant’s injuries. The court’s basis for this 
ruling was the law of the case, as announced in this court’s 
opinion in Tabatha I. The father offered no evidence at either 
the October 21 or December 22, 1997, hearings. The mother 
testified on her own behalf at the December 22 hearing. She 
admitted that she had recently served a term of approximately 
1'/2 years’ imprisonment for violating a condition of her parole 
on a burglary conviction. She testified that since her release 
from prison, she had resided with her mother, and that she had 
secured employment at a dry cleaning and tailoring business. 
The mother testified that while in prison, she obtained her gen- 
eral equivalency degree (GED), and the court accepted into evi- 
dence copies of the mother’s GED certificate and test scores. 
The mother also testified that in prison, she had taken course- 
work in parenting, self-esteem, family relations, “criminality,” 
typing, and computers. She testified regarding this coursework 
and offered into evidence exhibits 61 through 65, which are cer- 
tificates of attendance and completion for these courses. While 
the juvenile court allowed all of the mother’s testimony regard- 
ing her accomplishments in these courses, it refused to receive 
the certificates into evidence. The mother testified that she 
wanted to regain custody of the infant and that she was willing 
to undergo at her own expense whatever training is necessary to 
care for the infant in her home. 

In an order filed December 22, 1997, the juvenile court found 
that the infant should remain in DHHS’ custody for appropriate 
care and placement. The court also adopted DHHS’ recommen- 
dation that no rehabilitative plan be ordered for either parent. In 
so holding, the juvenile court noted that the parents failed to 
appreciate the severity of the infant’s condition. The juvenile 
court ordered that both parents should have reasonable rights of 
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supervised visitation with the infant as arranged by DHHS. The 
court also ordered each parent to notify various persons in the 
event of any change of address or phone number and ordered 
that each parent pay an agreed-upon amount of child support for 
the infant. The court also noted that the motion to terminate the 
parents’ parental rights would remain set for hearing on 
February 2 and 3, 1998. The mother filed a notice of appeal 
from the dispositional order on January 20. The father cross- 
appealed on January 21. 

On January 13, 1998, the State filed a motion and notice in 
juvenile court, requesting that the juvenile court direct the 
Lincoln Regional Center to release the father’s medical records, 
including all psychiatric and psychological evaluations and 
mental health treatment records, in light of the State’s pending 
motion to terminate parental rights. 

At the hearing on the State’s motion to produce medical 
records pursuant to the motion to terminate parental rights, both 
parents requested that the court allow them to undergo indepen- 
dent psychiatric evaluations. In an order filed January 20, 1998, 
the juvenile court granted the oral motion for independent psy- 
chiatric evaluations, and in a supplemental order, filed January 
26, 1998, the court ordered the Lincoln Regional Center to 
release the father’s medical records, including all psychiatric 
and psychological evaluations and mental health treatment 
records. 

The mother appeals and the father cross-appeals from the 
juvenile court’s dispositional order of December 22, 1997, in 
which the juvenile court adopted the State’s recommendation 
that the infant remain in DHHS’ custody for appropriate care 
and placement and ordered that no rehabilitation plan be pro- 
vided for either parent. 


ASSIGNMENTS OF ERROR 
On appeal and cross-appeal, the parents claim that the juve- 
nile court erred (1) by adopting DHHS’ recommendation that a 
rehabilitation plan not be ordered for either of them and that 
they were denied equal protection in this regard, (2) in render- 
ing numerous evidentiary rulings which allegedly precluded 
them from demonstrating that DHHS’ plan or lack thereof was 


IN RE INTEREST OF TABATHA R. 827 
Cite as 255 Neb. 818 


not in the infant’s best interests, (3) by failing to make a written 
determination that reasonable efforts had been made to prevent 
or eliminate the need for removal of the infant from her home 
and to make it possible for the infant to return home, and (4) by 
conducting the dispositional hearing in a manner which denied 
them due process. 


STANDARD OF REVIEW 

Juvenile cases are reviewed de novo on the record, and the 
appellate court is required to reach a conclusion independent of 
the trial court’s findings; however, where the evidence is in con- 
flict, the appellate court will consider and give weight to the 
fact that the lower court observed the witnesses and accepted 
one version of the facts over another. Jn re Interest of Gloria F., 
254 Neb. 531, 577 N.W.2d 296 (1998). 


ANALYSIS 
Jurisdiction and Comment on Termination-Related Orders. 

A proceeding before a juvenile court is a “special proceed- 
ing” for appellate purposes. In re Interest of Borius H., 251 Neb. 
397, 558 N.W.2d 31 (1997). To be appealable, the order in the 
special proceeding must affect a substantial right. Jd. We con- 
clude that in this case the juvenile court’s order of December 
22, 1997, declining to establish a rehabilitation plan, affects a 
substantial right, and is, therefore, appealable. 

It is well settled that a judicial determination made following 
an adjudication in a special proceeding which affects the sub- 
stantial rights of parents to raise their children is a final, appeal- 
able order. In re Interest of Joshua M. et al., 251 Neb. 614, 558 
N.W.2d 548 (1997) (citing In re Interest of R.G., 238 Neb. 405, 
470 N.W.2d 780 (1991), disapproved on other grounds, 
O’Connor v. Kaufman, ante p. 120, 582 N.W.2d 350 (1998)); In 
re Interest of R.A. and V.A., 225 Neb. 157, 403 N.W.2d 357 
(1987), overruled on other grounds, State v. Jacob, 242 Neb. 
176, 494 N.W.2d 109 (1993). More specifically, it has been held 
that a dispositional order imposing a rehabilitation plan for par- 
ents in a juvenile case is a final, appealable order. In re Interest 
of Clifford M. et al., 6 Neb. App. 754, 577 N.W.2d 547 (1998), 
citing In re Interest of Joshua M. et al., supra. 
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The law is clear that parents have a recognized liberty inter- 
est in raising their children. Jn re Interest of R.G., supra (citing 
Pierce v. Society of Sisters, 268 U.S. 510, 45 S. Ct. 571, 69 L. 
Ed. 1070 (1925); Meyer v. Nebraska, 262 U.S. 390, 43 S. Ct. 
625, 67 L. Ed. 1042 (1923)). As the case now stands, the par- 
ents are precluded from. raising the infant. Furthermore, the 
order of December 22, 1997, does not provide a plan allowing 
either of them to rehabilitate herself or himself or to take steps 
to reunite with the infant. Given the December 22 order, as well 
as the length of time over which the parents’ parental rights may 
reasonably be expected to be affected, we conclude on the facts 
of this case that the court’s December 22 order declining to 
order a rehabilitation plan for either parent affected a substan- 
tial right and was a final, appealable order. See Jn re Interest of 
R.G., supra. 

On January 20, 1998, the mother filed an appeal from the 
court’s dispositional order. On January 21, the father filed his 
cross-appeal from the court’s dispositional order. On January 
26, after both parents had filed appeals, the juvenile court filed 
an order requiring the Lincoln Regional Center to release the 
father’s medical records, including all psychiatric and psycho- 
logical evaluations and mental health treatment records, in 
preparation for the hearing on the State’s motion to terminate 
parental rights. 7 

However, once an appeal has been perfected to an appellate 
court, the trial court is divested of its jurisdiction to hear a case 
involving the same matter between the same parties. In re 
Interest of Joshua M. et al., supra (citing WBE Co. v. Papio- 
Missouri River Nat. Resources Dist., 247 Neb. 522, 529 N.W.2d 
21 (1995)). 

In In re Interest of Joshua M. et al., 251 Neb. at 626, 558 
N.W.2d at 558, this court noted that “a dispositional order 
removing children from the care of parents and a subsequent 
proceeding adjudicating the termination of that parent’s parental 
rights are both governed under the juvenile code and involve the 
same basic subject matter.’ This court specifically held that 
once an appeal from a dispositional order is perfected, the juve- 
nile court loses jurisdiction to address the issue of terminating 
parental rights while the appeal from the disposition is pending. 
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In the instant case, the juvenile court had no jurisdiction to 
enter orders relating to the State’s motion to terminate once the 
mother appealed the juvenile court’s dispositional order. 
Consequently, because the juvenile court was without jurisdic- 
tion to enter orders relating to the State’s motion to terminate the 
parents’ parental rights, these orders are null and void, and 
accordingly, we vacate them and set them aside. See, In re 
Interest of Brittany B., 249 Neb. 936, 546 N.W.2d 811 (1996); In 
re Interest of Rondell B., 249 Neb. 928, 546 N.W.2d 801 (1996). 


Failure to Order Rehabilitation Plan. 

On appeal, the parents contend that the juvenile court erred 
in failing to order a rehabilitation plan and that the court’s deci- 
sion to not adopt a rehabilitation plan for either of them violated 
their equal protection rights. The State argues that under the cir- 
cumstances, the juvenile court correctly adopted DHHS’ rec- 
ommendation that no rehabilitation plan be ordered for either 
parent and that the parents’ equal protection rights were not vio- 
lated. After reviewing the record de novo, we conclude that the 
juvenile court did not err in adopting DHHS’ recommendation 
that a rehabilitation plan not be adopted for either parent. 

While Neb. Rev. Stat. § 43-285 (Cum. Supp. 1996) grants a 
juvenile court discretionary power over a recommendation pro- 
posed by DHHS, it also grants preference in favor of such pro- 
posal. In order for a court to disapprove of DHHS’ plan, a party 
must prove by a preponderance of the evidence that DHHS’ 
plan is not in the child’s best interests. § 43-285; In re Interest 
of Constance G., 247 Neb. 629, 529 N.W.2d 534 (1995). The 
parents failed to establish that DHHS’ proposal was not in the 
infant’s best interests. 

At the dispositional hearing, Burton testified that there were 
several reasons why he recommended against a rehabilitation 
plan for either parent. Burton testified that he did not recom- 
mend a rehabilitation plan for the mother in part because of the 
mother’s incarceration at the Correctional Institute for Women 
in Mitchellville, Iowa. Similarly, Burton testified that he did not 
recommend a rehabilitation plan for the father, first, because the 
father was committed to the Lincoln Regional Center at the time 
of the dispositional hearing, and second and more important, 
because the father was placed at the Lincoln Regional Center on 
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the basis of a plea of not guilty by reason of insanity. Burton 
also testified that he did not recommend a rehabilitation plan for 
either parent based in part on the written report and recommen- 
dations of Topf, the psychologist who examined both parents. 
However, because Topf’s report was not entered into evidence 
at the dispositional hearing, we cannot review the report. 

With respect to the significance of incarceration, this court 
has held, in the context of terminating parents’ rights, that 
although parental rights may not be terminated solely as the 
result of a parent’s incarceration, incarceration and the parent’s 
consequent unavailability are factors the court may consider in 
deciding whether or not to terminate the parent’s rights. In re 
Interest of L.V., 240 Neb. 404, 482 N.W.2d 250 (1992). We log- 
ically extend this reasoning and conclude that a parent’s incar- 
ceration is a factor to consider in determining whether or not a 
rehabilitation plan should be adopted for that parent. 

Burton further testified that he would not recommend a reha- 
bilitation plan for the mother even though the mother had been 
paroled and regardless of the fact that the mother had made cer- 
tain efforts while in jail to better herself. Burton noted that 
because of the mother’s history of gravitating toward relation- 
ships with physically aggressive men, the safety and well-being 
of the mother’s children were at risk. Additionally, Burton tes- 
tified that although the mother had taken certain classes while 
in prison, the mother failed to present any evidence indicating 
that any of these classes would assist the mother in caring for 
the infant’s extensive medical needs. 

At the dispositional hearing, Burton testified that the infant 
remains in the condition described in Tabatha I, that is, in a 
comatose state, totally dependent on a ventilator, and requiring 
round-the-clock nursing care. The infant’s care providers had 
expressed additional concern to Burton regarding the size of the 
’ infant’s head due to the buildup of fluid as a result of her con- 
dition. Since September 24, 1996, the infant has resided at 
Ambassador Acute Care Center, a 24-hour nursing home, and 
Burton testified that the center is able to meet the infant’s exten- 
sive medical needs. Burton testified, in effect, that given the 
infant’s medical condition, a rehabilitation plan for the parents 
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which would result generally in better parenting skills suited to 
a child in home care would not enable the parents to meet the 
infant’s acute medical needs. 

Although the father argues that the juvenile court erred in 
failing to order a rehabilitation plan for him, he presented no 
evidence at the dispositional hearing in support of this appellate 
contention. Similarly, although the mother testified at the 
December 22, 1997, hearing and stated that she had taken cer- 
tain classes while in prison, Burton testified that he was unable 
to state that any of these classes would enable the mother to care 
for the infant. We note that although the mother stated that she 
was willing to undergo whatever training is necessary to care 
for the infant in her home, the record suggests that the infant’s 
extensive medical needs require the infant to remain in an insti- 
tutional setting providing 24-hour medical care and monitoring 
of the infant’s condition. Neither parent produced any evidence 
that the infant’s institutional care needs were less than constant 
or that it would be possible for an individual in the infant’s con- 
dition to live with her parents at their home. The parents did not 
overcome the presumption in favor of adopting DHHS’ recom- 
mendation. See, § 43-285; In re Interest of Constance G., 247 
Neb. 629, 529 N.W.2d 534 (1995). 

On appeal, the mother and, to some extent, the father argue 
that the juvenile court erred in not implementing a rehabilitation 
plan for either of them on the basis that neither had accepted 
responsibility for the infant’s injuries. The parents claim that 
their equal protection rights were violated by the juvenile 
court’s findings, holding them both responsible for the infant’s 
injuries absent sufficient evidence to indicate that both of them, 
or either of them individually, actually caused or knows who 
caused the infant’s injuries. Following our review of the record, 
we conclude that the parents misperceive the juvenile court’s 
reasoning and the weight of the evidence. This assignment of 
error is without merit, and the parents’ equal protection rights 
were not violated by the court’s decision not to provide a reha- 
bilitation plan for either parent. 

In In re Interest of Hollenbeck, 212 Neb. 253, 264, 322 
N.W.2d 635, 641 (1982), this court quoted In re Interest of 
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Carlson, 207 Neb. 540, 299 N.W.2d 760 (1980), and stated, 
“<TT]here is no requirement that the court must implement a 
rehabilitation plan for the parent of a child found to be depen- 
dent and neglected, and particularly if such a plan has very lit- 
tle chance of success and it would not be in the best interests of 
the child.” Specifically, this court held in In re Interest of 
Hollenbeck that any rehabilitation plan the court could devise 
for the mother would have very little chance for success 
because of the mother’s refusal to recognize that her daughter 
had been the victim of incest by the father. See, also, State v. 
Duran, 204 Neb. 546, 283 N.W.2d 382 (1979). 

Similarly, after reviewing the record in the instant case de 
novo, we conclude that the juvenile court did not err in decid- 
ing to not order a rehabilitation plan for either parent based, in 
part, on the fact that neither has acknowledged or accepted the 
severity of the infant’s injuries and the fact that the infant 
requires constant care in an institutional setting. Indeed, to the 
extent that the parents offered evidence, it was designed to show 
their ability to care for the infant in a home setting. This record 
demonstrates that the parents do not appreciate the nature and 
extent of the infant’s injuries. Under the facts of this case, a plan 
would have little chance of success. On this record, there was 
no showing by either parent that the lack of a rehabilitation plan 
for either of them was not in the infant’s best interests, nor was 
the juvenile court’s order issued to force a confession by either 
parent as to how or by whom the infant was injured. Compare 
In re Interest of Clifford M. et al., 6 Neb. App. 754, 577 N.W.2d 
547 (1998). Like the situation in In re Interest of Hollenbeck, 
supra, the parents in the instant case fail to appreciate their 
child’s severe condition. The imposition of a rehabilitation plan 
in the instant case would not have served a useful purpose or 
been in the infant’s best interests, since the infant’s condition 
and extensive medical needs necessarily require that the infant 
live apart from the parents. 

For the foregoing reasons, we conclude that the juvenile 
court did not err in declining to provide a rehabilitation plan for 
the parents, nor were the parents’ equal protection rights vio- 
lated by the dispositional order. 
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Evidentiary Rulings. 

Both parents contend that the juvenile court committed 
reversible error, as a matter of law, through a variety of eviden- 
tiary rulings which effectively precluded them from demon- 
strating that DHHS’ plan was not in the infant’s best interests. 
The State argues that the juvenile court’s evidentiary rulings did 
not constitute reversible error. We agree with the State. 

We are aware that strict rules of evidence do not apply at a 
dispositional hearing. Neb. Rev. Stat. § 43-283 (Reissue 1993); 
In re Interest of Gloria F., 254 Neb. 531, 577 N.W.2d 296 
(1998). Even though relaxed rules of evidence may be 
employed, the proceedings must still be fundamentally fair. Jd. 

First, both parents argue that the juvenile court committed 
reversible error when it precluded them from asking Burton 
about who he believed caused the infant’s injuries. At the dis- 
positional hearing, the parents attempted on more than one 
occasion to question Burton in this regard. The State objected to 
such questioning on the grounds that Burton’s beliefs were 
irrelevant and, additionally, that the issue had already been 
determined at the adjudication. The court sustained the State’s 
objection on these grounds, essentially stating that the law-of- 
the-case doctrine precluded such an inquiry. 

The law-of-the-case doctrine operates to preclude a recon- 
sideration of substantially similar, if not identical, issues at suc- 
cessive stages of the same suit. Carpenter v. Cullan, 254 Neb. 
925, 581 N.W.2d 72 (1998). 

In Tabatha I, the parents appealed the adjudication of the 
infant as a child described in § 43-247(3)(a) and alleged, among 
other things, that the juvenile court had erred in admitting cer- 
tain evidence concerning the infant’s medical condition, the 
cause thereof, and the parents’ roles therein. In Tabatha I, this 
court stated, 

Although the admissible evidence is not without con- 
flict, we independently find, on de novo review of the 
record, that under any civil standard of proof, the record 
establishes that the infant’s condition is the result of her 
having sustained severe brain injury as the consequence of 
having been vigorously shaken, not, as the parents sug- 
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gest, as the result of respiratory syncytial viral disease, the 

method in which she was resuscitated, or any other cause. 
252 Neb. at 694, 564 N.W.2d at 604. Based on the established 
facts in Tabatha I, the juvenile court properly sustained the 
State’s objection. 

The parents next contend that the juvenile court erred when 
it precluded them from eliciting testimony concerning Burton’s 
and DHHS’ treatment of other juvenile cases. This assignment 
of error is without merit. 

At the dispositional hearing, the mother’s attorney asked 
Burton how often he had recommended a permanency plan 
other than reunification in juvenile cases. The State objected on 
relevancy grounds, and the court sustained the State’s objection, 
stating that it was improper to compare this juvenile case to 
other juvenile cases. The mother’s attorney stated that he was 
attempting to establish that it is not a normal practice to deny a 
parent reunification or a chance to rehabilitate herself or him- 
self. In an offer of proof, Burton stated that he had recom- 
mended that parents not be reunited with their child in less than 
one-fourth of his juvenile cases. 

While we recognize that strict rules of evidence do not apply 
to a dispositional hearing, see, § 43-283; In re Interest of Gloria 
F,, supra, in our de novo review we observe that regardless of 
whether or not Burton should have been permitted to comment 
on other cases, the exclusion of this evidence did not prejudice 
the parents. Although Burton was not allowed to state that he 
normally attempts to reunify parents with their child, Burton 
testified in detail as to why he declined to recommend a reha- 
bilitation plan for either parent under the facts of this case. The 
juvenile court’s ruling disallowing Burton’s testimony regard- 
ing his treatment of other juvenile cases was harmless. 

Finally, the parents contend that the juvenile court committed 
reversible error when it refused to admit exhibits 61 through 65, 
the mother’s certificates of attendance and completion for 
prison classes, into evidence. We do not agree. 

At the dispositional hearing, the mother testified that she had 
been in prison in Iowa on a burglary charge for the last year and 
a half and that while in prison she had taken several classes, 
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including classes in parenting, self-esteem, family relations, 
criminality, typing, and computers. 

The mother also testified that she was awarded a certificate 
of completion for all these classes after passing certain tests. 
The mother attempted to admit these certificates, marked as 
exhibits 61 through 65, into evidence. The State objected to the 
admission of the certificates on foundation grounds, stating that 
there was no way to know of what these classes consisted. The 
court sustained the State’s objection. 

On appeal, the mother argues that the court should have 
allowed these exhibits into evidence because the admission of 
these exhibits would have permitted the mother to show that she 
had made efforts at rehabilitating herself. After reviewing the 
record, we conclude that regardless of whether the court erred 
in failing to admit exhibits 61 through 65, the mother was not 
prejudiced by this ruling because the mother was allowed to tes- 
tify concerning the substance of these exhibits. Specifically, the 
mother testified that she completed these classes and that she 
received certificates of completion after doing so. An improper 
exclusion of evidence is ordinarily not prejudicial where sub- 
stantially similar evidence is admitted without objection. 
Koehler v. Farmers Alliance Mut. Ins. Co., 252 Neb. 712, 566 
N.W.2d 750 (1997). 

The parents’ assignment of error regarding evidentiary rul- 
ings is without merit. 


Reasonable Efforts to Return Infant to Her Home. 

On appeal and cross-appeal, the parents contend that the 
juvenile court erred in failing to make a written determination 
under Neb. Rev. Stat. § 43-284 (Supp. 1997) that reasonable 
efforts had been made to prevent or eliminate the need for 
removal of the infant from her home and to make it possible for 
the infant to return home. The State argues that the juvenile 
court was not required to make a finding regarding removal in 
this case. We agree with the State. 

The relevant portion of § 43-284 provides: 

The court may enter a dispositional order removing a 
juvenile from his or her home only upon a written deter- 
mination that continuation in the home would be contrary 
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to the welfare of such juvenile and that reasonable efforts 
have been made to prevent or eliminate the need for 
removal of the juvenile from his or her home and to make 
it possible for the juvenile to return. 

In In re Interest of L.C., J.C., and E.C., 235 Neb. 703, 457 
N.W.2d 274 (1990), this court specifically held that the above- 
cited language from § 43-284 applies only to the dispositional 
order which initially removes the juvenile from the parental 
home. In the instant case, the State previously removed the 
infant from the parents’ home and the record indicates that the 
parents did not object. The instant order is not one of initial 
removal, but, rather, it continues out-of-home placement. 
Therefore, this assignment of error is without merit. 


Due Process. 

The parents claim that the manner in which the juvenile court 
conducted the dispositional hearing and the juvenile court’s 
decision not to order a rehabilitation plan for either of them 
denied them due process. After reviewing the record de novo, 
we conclude that the parents’ due process rights were not vio- 
lated, either by the manner in which the juvenile court con- 
ducted the dispositional hearing or by the court’s decision to not 
order a rehabilitation plan. 

The substance of the parents’ due process argument has been 
treated in this opinion in connection with our affirmance of the 
trial court’s various orders, including its refusal to order a reha- 
bilitation plan and its evidentiary rulings, and we conclude the 
parents received due process at the disposition hearing. This 
assignment of error is without merit. 


CONCLUSION 

Following our de novo review of the record, we vacate and 
set aside the juvenile court’s January 26, 1998, order requiring 
the Lincoln Regional Center to release the father’s medical 
records, and we affirm the juvenile court’s December 22, 1997, 
dispositional order directing that the infant remain in DHHS’ 
custody for appropriate care and placement and adopting 
DHHS’ recommendation that no rehabilitation plan be ordered 


for either parent. 
AFFIRMED IN PART, AND IN PART 
VACATED AND SET ASIDE. 
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WRIGHT, J., concurring. 

On January 22, 1996, Tabatha R. arrived at St. Joseph 
Hospital in full cardiac and pulmonary arrest. The infant is irre- 
versibly comatose and in a persistent vegetative state. In In re 
Interest of Tabatha R., 252 Neb. 687, 564 N.W.2d 598 (1997) 
(Tabatha I), we independently found on de novo review that the 
infant’s condition occurred as the result of her having sustained 
severe brain injury as a consequence of having been vigorously 
shaken. In my concurrence in Tabatha I, I stated that there are 
factual situations in which only one act by a parent is sufficient 
to provide the basis for termination of parental rights under 
Neb. Rev. Stat. § 43-292 (Reissue 1993). 

In Tabatha I, we concluded that the order entered by the juve- 
nile court was, in effect, a termination of parental rights and that 
before such rights could be terminated, Neb. Const. art. I, § 3, 
required that the evidence clearly and convincingly establish the 
existence of one or more of the statutory grounds stated in 
§ 43-292 and that such action was in the infant’s best interests. 

In my opinion, following our decision in Tabatha I, the State 
could have filed a motion to terminate parental rights. The State 
did not file such a motion until the day of the dispositional hear- 
ing, and therefore, the juvenile court properly refused to con- 
sider the termination issue. 


DENTON W. BRUNGES, APPELLEE, 
v. MARY E. BRUNGES, APPELLANT. 
587 N.W. 2d 554 


Filed December 31, 1998. No. S-97-312. 


1. Judgments: Appeal and Error. On questions of law, an appellate court has an obli- 
gation to reach its own conclusions independent of those reached by the lower courts. 

2. Divorce: Trial. In order to dissolve a marriage, the trial court must find that the mar- 
Tiage is irretrievably broken. 

3. Pleadings: Evidence: Proof: Waiver. Generally, admissions made in pleadings are 
taken as proof of the fact alleged and thereby waive or dispense with the need to pro- 
duce evidence of that fact. 

4. Divorce: Trial: Witnesses: Testimony: Depositions. Neb. Rev. Stat. § 42-356 
(Reissue 1993) requires that hearings shall be held in open court upon the oral testi- 
mony of witnesses or upon the depositions of such witnesses taken as in other 
actions. 
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Petition for further review from the Nebraska Court of 
Appeals, SIEVERS, MUuES, and INBopy, Judges, on appeal thereto 
from the District Court for Johnson County, RoBERT T. FINN, 
Judge. Judgment of Court of Appeals reversed and remanded 
with directions. 


Sally A. Rasmussen, of Mousel, Garner & Rasmussen, for 
appellant. 


Timothy W. Nelsen, of Nelsen Law Office, for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMACK, and MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 

Mary E. Brunges appealed from a decree of dissolution 
entered by the district court for Johnson County. The Nebraska 
Court of Appeals affirmed the judgment with regard to the 
issues of dissolution and alimony, but reversed the judgment 
and remanded the cause for an evidentiary hearing on the issues 
of child support, visitation, and custody. We granted further 
review. 


SCOPE OF REVIEW 
On questions of law, an appellate court has an obligation to 
reach its own conclusions independent of those reached by the 
lower courts. Hoiengs v. County of Adams, 254 Neb. 64, 574 
N.W.2d 498 (1998). 


FACTS 

Mary and Denton W. Brunges were married on July 12, 1986, 
in Genesee County, Michigan. Four children were born to the 
marriage: Jennifer N., born August 24, 1988; Kari M., born 
November 19, 1990; Breanna L., born April 7, 1993; and Haley 
M., born April 7, 1993. Denton filed a verified petition on July 
1, 1996, in the district court for Johnson County, alleging that 
he was a resident of Otoe County and had been a resident of 
Nebraska for more than 1 year prior to filing the petition. He 
alleged that Mary was a resident of Johnson County and that 
neither party was a member of the armed forces. He claimed 
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that all reasonable efforts at reconciliation had failed and that 
the marriage between the parties was irretrievably broken and 
should be dissolved by the court. 

The petition stated that during the course of the marriage, the 
parties had acquired an interest in certain real and personal | 
property and had become liable for certain debts. Denton 
requested that a fair and reasonable division of such property be 
made by the trial court and that a determination be made con- 
cerning the payment of debts. Denton’s prayer for relief 
requested that the marriage be dissolved, that the property of the 
parties be equally divided, and that the debts be determined and 
divided, as well as such further and other different relief as the 
court deemed just and equitable. 

Mary’s responsive pleading admitted that Denton was a resi- 
dent of Otoe County, that he had resided in the state for more 
than | year prior to the filing of the petition, that she was a res- 
ident of Johnson County, and that neither party was a member 
of the armed forces. She admitted that the marriage between the 
parties was irretrievably broken and that the trial court should 
dissolve the marriage. She acknowledged that the parties had 
acquired an interest in personal property and had become liable 
for certain debts and requested that the court make a fair and 
equitable distribution of such matters. Her prayer for relief 
requested that the marriage be dissolved; that she be awarded 
care, custody, and control of the minor children subject to visi- 
tation; that she be awarded child support consistent with the 
Nebraska Child Support Guidelines; that she be awarded 
alimony; that the court divide the property and debts; and that 
she be awarded costs, fees, and such other relief as the court 
deemed just and equitable. 

Subsequently, Mary was granted temporary custody of the 
minor children subject to visitation by Denton. Denton was 
ordered to pay $452 per month in child support and one-half of 
the medical or dental expenses not covered by his insurance. He 
was also required to share in one-half of the cost of child care. 

A hearing on the dissolution was held December 18, 1996, at 
which time no witnesses testified and no depositions, exhibits, 
or written stipulations were offered or admitted into evidence. 
Both parties were present at the hearing, but neither party testi- 
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fied. Denton’s attorney told the trial court that the parties were 
both fit persons to have the care, custody, and control of the 
minor children, but that Denton would stipulate and agree that 
it was in the children’s best interests for Mary to have custody. 
The attorney stated that all efforts at reconciliation had failed 
and that the marriage between the parties was irretrievably bro- 
ken and should be dissolved by the court. He stated that during 
the course of the marriage, the parties had been given certain 
property, which he claimed had been “basically split” except for 
those items set forth in “Exhibit 1”; that there was no money left 
in the retirement account; and that the parties had deviated from 
the child support guidelines because Denton was presently 
unemployed. He suggested to the court that it order $50 per 
month child support until such time as Denton became 
employed. 

In response, Mary’s attorney stated that she would ask the 
trial court to consider extending Denton’s one-half share of the 
child-care expenses to apply to those times when Mary attended 
a class which she was taking to improve her employment status. 
Denton’s attorney responded that child-care expenses should 
not be required while Mary attended class. 

The trial court ordered the marriage dissolved and asked the 
attorneys what the stipulation was on custody of the children. 
Denton’s attorney stipulated that Mary would have custody, that 
Denton would receive visitation on even-numbered weekends 
from Friday through Sunday, and that “Wilson v. Wilson[, 224 
Neb. 589, 399 N.W.2d 802 (1987),] will be followed as to the 
holidays.” The court announced that it would set child support 
at $150. No testimony or deposition evidence was offered, nor 
were any documentary exhibits introduced into evidence. 

A decree of dissolution was filed on February 11, 1997, in 
which the trial court stated that it had taken judicial notice of its 
records and files and heard the stipulation offered by the par- 
ties. Upon the evidence submitted by the parties and the plead- 
ings filed therein, the court found that all reasonable efforts at 
reconciliation had failed; that the marriage between the parties 
was irretrievably broken; that the parties had agreed to a divi- 
sion of property, with the parties retaining the property in each’s 
custody; and that Denton’s retirement account was used before 
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the filing of the dissolution and Denton should not be ordered 
to pay any moneys back to Mary. Each party was to be respon- 
sible for his or her own bills, if any, and legal custody of the 
minor children was awarded to Mary, subject to reasonable 
rights of visitation set forth in the decree. Denton was ordered 
to pay $50 per month in child support commencing on January 
1, 1997, and one-half of the child care costs while Mary was 
working, but not while she was attending school. Neither party 
was found to be entitled to alimony, and each party was directed 
to pay his or her own attorney fees. 

On appeal, Mary assigned as error that the trial court erred in 
entering a decree of dissolution without hearing any oral testi- 
mony or receiving any evidence. In a memorandum opinion 
filed May 7, 1998, the Court of Appeals concluded that the pro- 
cedures employed by the trial court were in a number of 
instances flawed and at variance with the established law and 
that evidence was needed on the matters of child support, visi- 
tation, and custody. Therefore, it vacated those portions of the 
decree setting child support, visitation, and custody and 
remanded the cause to the trial court for a proper hearing in 
accordance with the opinion in order to create a record for the 
trial court and, in the event of an appeal, the appellate court. 
The Court of Appeals affirmed the remainder of the decree. 
Temporary custody of the children remained with Mary pend- 
ing completion of the matters remanded to the trial court. 


ASSIGNMENTS OF ERROR 

On petition for further review, Mary assigns as error that the 
Court of Appeals erred in determining that a trial court can enter 
a divorce decree where the parties have adduced no evidence 
upon which the court could base its findings and orders, erred 
in affirming portions of a written decree which varied from the 
trial court’s pronouncements from the bench, and erred in fail- 
ing to vacate the entire decree and remand the cause to the trial 
court for an evidentiary hearing on all issues. 


ANALYSIS 
Our determination of whether the trial court could dissolve 
the marriage presents a question of law. On questions of law, an 
appellate court has an obligation to reach its own conclusions 
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independent of those reached by the lower courts. Hoiengs v. 
County of Adams, 254 Neb. 64, 574 N.W.2d 498 (1998). - 

In order to dissolve a marriage, the trial court must find that 
the marriage is irretrievably broken. Neb. Rev. Stat. § 42-361 
(Reissue 1993) provides in relevant part: 

(1) If both of the parties by petition or otherwise have 
stated under oath or affirmation that the marriage is irre- 
trievably broken, or one of the parties has so stated and the 
other has not denied it, the court, after hearing, shall make 
a finding whether the marriage is irretrievably broken. 

In his petition, Denton stated under oath that the marriage was 
irretrievably broken, and Mary made the same claim in her 
responsive pleading. The acknowledgment at the end of Mary’s 
pleading stated that the facts contained therein were “true and 
accurate to the best of her knowledge and belief.” We note that 
this equivocal statement may not qualify as an oath, but we do 
not find this fact decisive, since what is significant is that Mary 
did not deny that the marriage was irretrievably broken. Thus, 
the issue is whether the parties’ statements in their pleadings 
that the marriage is irretrievably broken satisfy the require- 
ments of § 42-361(1). Relying on Wilson v. Wilson, 238 Neb. 
219, 469 N.W.2d 750 (1991), Mary claims that an evidentiary 
hearing was required in order for the dissolution of the marriage 
to be entered by the court. 

In Wilson, both the petitioner and the respondent were incar- 
cerated. In her petition, the petitioner alleged that the marriage 
was irretrievably broken, but the respondent denied this fact in 
his responsive pleading. Despite this disagreement between the 
parties, the district court dissolved the marriage without con- 
ducting a hearing. The respondent appealed, claiming that the 
district court erred in rendering a decision based solely on the 
pleadings. We held that it was error to proceed with a trial on 
the petition and response alone without allowing the parties to 
appear in person or to provide evidence through testimony or 
depositions, because pursuant to § 42-361(2), “[i]f one of the 
parties . . . denie[s] under oath or affirmation that the marriage 
is irretrievably broken, the court shall consider all relevant fac- 
tors, including . . . the prospect of reconciliation, and shall make 
a finding whether the marriage is irretrievably broken.” We held 
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that in circumstances where one of the parties denies that the 
marriage is irretrievably broken, the pleadings alone cannot be 
treated as proof of this fact. We concluded that oral testimony 
or depositions of witnesses must be received into evidence in 
open court before a court may dissolve a marriage. 

We recognize that the facts of the case at bar are distinguish- 
able from those in Wilson v. Wilson, supra. In Wilson, one party 
admitted that the marriage was irretrievably broken while the 
other denied such fact, and thus, § 42-361(2) was applicable. 
Here, we proceed under § 42-361(1), since at least one party 
admitted in a verified pleading that the marriage was irretriev- 
ably broken and the other did not deny the allegation. 

Generally, admissions made in pleadings are taken as proof 
of the fact alleged and thereby waive or dispense with the need 
to produce evidence of that fact. U S West Communications v. 
Taborski, 253 Neb. 770, 784, 572 N.W.2d 81, 91 (1998) (“judi- 
cial admission” is formal act done in course of judicial pro- 
ceedings which is substitute for evidence, thereby waiving or 
dispensing with production of evidence by conceding that 
proposition of fact alleged by opponent is true). 

The question is whether the pleadings by the parties were 
sufficient to dispense with the need to produce evidence that the 
marriage was irretrievably broken. Statutory interpretation is a 
matter of law in connection with which an appellate court has 
an obligation to reach an independent, correct conclusion irre- 
spective of the determination made by the court below. Abboud 
vy. Papio-Missouri River NRD, 253 Neb. 514, 571 N.W.2d 302 
(1997). In construing a statute, a court must attempt to give 
effect to all of its parts, and if it can be avoided, no word, 
clause, or sentence will be rejected as superfluous or meaning- 
less; it is not within the province of a court to read anything 
plain, direct, and unambiguous out of a statute. Omaha World- 
Herald v. Dernier, 253 Neb. 215, 570 N.W.2d 508 (1997). A 
statute is open for construction when the language used requires 
interpretation or may reasonably be considered ambiguous. 
State ex rel. City of Elkhorn y. Haney, 252 Neb. 788, 566 
N.W.2d 771 (1997). 

We conclude as a matter of law that the trial court erred when 
it relied only upon the pleadings to find that the marriage was 
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irretrievably broken. Pursuant to § 42-361(1), “the court, after 
hearing, shall make a finding whether the marriage is irretriev- 
ably broken.” The statute requires that a hearing be held. 

Neb. Rev. Stat. § 42-356 (Reissue 1993) requires that 
“{hjearings shall be held in open court upon the oral testimony 
of witnesses or upon the depositions of such witnesses taken as 
in other actions.” The hearing which was conducted in the case 
at bar, although held in open court, does not satisfy all of the 
requirements of § 42-356 because no testimony or deposition 
evidence was received. 

The basic difference between § 42-361(1) and (2) has to do 
with whether the trial court must consider the prospect of rec- 
onciliation. Under § 42-361(1), reconciliation is not an issue, 
but it is under § 42-361(2). Section 42-361(1) requires that the 
trial court “make a finding [as to] whether the marriage is irre- 
trievably broken.” Because § 42-356 requires that the hearing 
be held in open court upon the oral testimony of witnesses or 
upon the deposition of such witnesses, the court could not make 
such a finding on the pleadings alone. The trial court erred in 
finding that the marriage between Mary and Denton was irre- 
trievably broken without receiving oral testimony or deposi- 
tions on this issue. 


CONCLUSION 

Without a hearing as required by § 42-356, the marriage 
should not have been dissolved, and the trial court’s dissolution 
of the marriage must be reversed. Consequently, all determina- 
tions made by the trial court in regard to the property settle- 
ment, alimony, child support, visitation, and custody will need 
to be redetermined at the hearing. 

Based upon our interpretation of the requirements of § 42-361, 
we hold that in all decrees of dissolution which are granted sub- 
sequent to this opinion, the trial court shall comply with the 
requirements of § 42-356 as set forth herein. Our decision shall 
not retroactively affect any decrees of dissolution other than 
that of the instant appeal which have been entered prior to the 
date of this opinion. 

The decision of the Court of Appeals is reversed, and the 
cause is remanded to that court with directions to reverse the 
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trial court’s dissolution of the marriage and remand the cause 
for an evidentiary hearing pursuant to § 42-356. Temporary cus- 
tody of the children shall remain with Mary pending completion 
of the matters remanded to the trial court. 

REVERSED AND REMANDED WITH DIRECTIONS. 


CHARLES VRANA & SON CONSTRUCTION COMPANY, INC., 
A NEBRASKA CORPORATION, APPELLEE, V. STATE OF NEBRASKA, 
DEPARTMENT OF ROADS, APPELLANT. 
587 N.W.2d 543 


Filed December 31, 1998. No. S-97-570. 
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3. Final Orders: Appeal and Error. An order is final if it affects a substantial right 
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proceeding, or (3) is made on summary application in an action after judgment is 
rendered. 

4. Summary Judgment: Words and Phrases. A partial summary judgment proceed- 
ing is not a special proceeding. 
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CONNOLLY, J. 

This action comes to us by way of a petition to bypass. 
Appellee, Charles Vrana & Son Construction Company, Inc. 
(Vrana), brought an action against appellant, State of Nebraska, 
Department of Roads (State), pursuant to contract and then filed 
a motion for partial summary judgment, which was granted. 
The State now appeals to this court the trial court’s order grant- 
ing partial summary judgment. Because a partial summary 
judgment proceeding is not a special proceeding, the trial 
court’s order was not final, and we are without jurisdiction to 
hear this appeal. Therefore, we dismiss. 


BACKGROUND 

Vrana contracted with the State to reconstruct eight-tenths of 
a mile of Capehart Road and two bridges in Sarpy County, 
Nebraska. The contract required that the work be completed in 
412 calendar days; however, the work was completed in 708 
calendar days. 

The contract provided for liquidated damages in the sum of 
$875 per calendar day the work remained incomplete beyond 
the 412-day time period allowed. The contract also contained 
incentive and disincentive provisions which provided that Vrana 
receive $4,700 per calendar day that the work was completed 
prior to the expiration of the 412-day time period, to a maxi- 
mum of $94,000, or that Vrana pay $4,700 per calendar day that 
the work remained incomplete beyond that time period, with no 
maximum imposed. 

Vrana brought this action, alleging that Vrana had performed 
all its obligations under the contract and that the State had failed 
to pay Vrana $208,393.11, an amount still outstanding with cer- 
tain additions and change orders, pursuant to the contract. 
Vrana prayed for payment in that amount, interest thereon, and 
attorney fees and costs. 

The State counterclaimed, alleging that Vrana owed the State 
$210,000 pursuant to the contract’s liquidated damages provi- 
sion and $755,700 pursuant to the contract’s disincentive provi- 
sion. The State prayed for payment in that amount, less 
$197,942.30 retained, and attorney fees and costs. 
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Vrana filed a motion for partial summary judgment, alleging 
that there were no issues of material fact in regard to the portion 
of the State’s counterclaim praying for $755,700 pursuant to the 
disincentive provision. At the hearing on the motion, Vrana 
argued that the disincentive provision constituted a penalty as a 
matter of law and, thus, was void. The trial court found that the 
provision did indeed constitute a penalty and granted Vrana’s 
motion for partial summary judgment. 


ASSIGNMENTS OF ERROR 

The State asserts that the trial court erred in (1) determining 
that the disincentive provision of the contract constituted a 
penalty and was therefore void; (2) determining that the disin- 
centive provision of the contract, rather than the liquidated dam- 
ages provision of the contract, should be declared void because 
of the court’s determination that both contract provisions 
attempted recovery of the same damages; and (3) finding that 
there was no issue of material fact regarding the computation, 
assessment, and recovery of liquidated damages by the State. 


SCOPE OF REVIEW 
A jurisdictional question which does not involve a factual 
dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion inde- 
pendent from the lower court’s decision. Bonge v. County of 
Madison, 253 Neb. 903, 573 N.W.2d 448 (1998). 


ANALYSIS 

Vrana filed a motion for summary dismissal, asserting that 
this court was without jurisdiction to hear this appeal because 
the trial court’s order granting Vrana’s motion for partial sum- 
mary judgment was not a final order. For an appellate court to 
acquire jurisdiction of an appeal, there must be a final order 
entered by the court from which the appeal is taken. Conversely, 
an appellate court is without jurisdiction to entertain appeals 
from nonfinal orders. State ex rel. Fick v. Miller, 252 Neb. 164, 
560 N.W.2d 793 (1997). Thus, we must determine whether the 
trial court’s order granting Vrana’s motion for partial summary 
judgment was a final order. If not, we are without jurisdiction to 
hear this purported appeal. 
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An order is final if it affects a substantial right and (1) deter- 
mines the action and prevents a judgment, (2) is made during a 
special proceeding, or (3) is made on summary application in an 
action after judgment is rendered. See O’Connor v. Kaufman, 
ante p. 120, 582.N.W.2d 350 (1998). 

It is clear and undisputed that the order in the instant case 
affected a substantial right. It is likewise clear and undisputed 
that the order was not entered after judgment and, thus, was not 
made on summary application in an action after judgment was 
rendered. See In re Interest of R.G., 238 Neb. 405, 470 N.W.2d 
780 (1991), disapproved on other grounds, O'Connor v. 
Kaufman, supra. Finally, it is also clear and undisputed that the 
order did not determine the action and prevent a judgment, 
since the order disposed of only one of the State’s counter- 
claims and none of Vrana’s claims. See O’Connor v. Kaufman, 
supra. Thus, we must determine whether the order in the instant 
case was made during a special proceeding. 

In O’Connor v. Kaufman, we held that a partial summary 
judgment proceeding is not a special proceeding. See, also, 
Burroughs Corp. v. James E. Simon Constr. Co., 192 Neb. 272, 
220 N.W.2d 225 (1974) (holding that partial summary judgment 
is not final appealable order). We stated that a partial summary 
judgment “merely resolves one or several of the issues involved 
in the entire action or the ‘main case.’”” O’Connor v. Kaufman, 
ante at 124, 582 N.W.2d at 354. In the instant case, the trial 
court’s summary judgment order disposed of the State’s coun- 
terclaim only as to the damages sought by the State in regard to 
the disincentive provision of the contract. The summary judg- 
ment order did not dispose of the damages sought by the State 
in regard to the liquidated damages provision, nor did it dispose 
of the State’s request for attorney fees and costs. Moreover, the 
order did not dispose of any of Vrana’s claims. Thus, the trial 
court’s order granted partial summary judgment. Accordingly, 
we conclude that the order in the instant case was not made dur- 
ing a special proceeding. 

Because the order in the instant case was not made during a 
special proceeding, the trial court’s order was not final, and we 
are without jurisdiction to hear this appeal. 
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CONCLUSION 
We are without jurisdiction to hear this appeal because the 
trial court has not issued a final order. Therefore, we dismiss. 
APPEAL DISMISSED. 


DONALD WANHA AND LEE WANHA, HUSBAND AND WIFE, 
APPELLEES, V. ROBERT LONG AND JOLANE K. OLANDER LONG, 
HUSBAND AND WIFE, APPELLANTS, AND AMERUS BANK, 

A CORPORATION, APPELLEE. 

587 N.W. 2d 531 


Filed December 31, 1998. No. S-97-808. 
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not involve a factual dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion independent from the lower 
court’s decision. It not only is within the power but it is the duty of an appellate court 
to determine whether it has jurisdiction over the matter before it. 

2. Equity: Quiet Title: Appeal and Error. A quiet title action sounds in equity. In an 
appeal of an equitable action, an appellate court tries factual questions de novo on the 
record and reaches a conclusion independent of the findings of the trial court, pro- 
vided, where credible evidence is in conflict on a material issue of fact, the appellate 
court considers and may give weight to the fact that the trial judge heard and 
observed the witnesses and accepted one version of the facts rather than another. 

3. Statutes. Interpretation of a statute presents a question of law. 

4. Jurisdiction: Final Orders: Motions for New Trial: Time: Appeal and Error. In 
order to vest an appellate court with jurisdiction, the notice of appeal must be filed 
within 30 days of the entry of the final order or the overruling of a motion for new 
trial. A timely motion for new trial suspends the time limit for filing a notice of 
appeal, until the motion for new trial has been disposed of by the court rendering the 
decision. However, an untimely motion for new trial is ineffectual, does not toll the 
time for perfection of an appeal, and does not extend or suspend the time limit for fil- 
ing a notice of appeal. 

5. Motions for New Trial: Time. When the 10th day after a judgment is a Saturday or 
Sunday, a motion for new trial is timely filed on the following Monday. 

6. Adverse Possession: Proof: Time. A party claiming title through adverse possession 
must prove by a preponderance of the evidence that the adverse possessor has been 
in (1) actual, (2) continuous, (3) exclusive, (4) notorious, and (5) adverse possession 
under a claim of ownership for the statutory period of 10 years. 

7. Adverse Possession. Actual occupancy or possession is always involved in any 
claim to land by adverse possession. No particular act is required to establish actual 
possession. Rather, the acts required depend upon the character of the land and the 
use that can reasonably be made of it. 
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___. In a claim for adverse possession, possession must be exclusive, and if the 
occupier shared possession with the title owner, the occupier may not obtain title by 
adverse possession. Where the record establishes that both parties have used the 
property in dispute, there can be no exclusive possession on the part of one party for 
the purpose of establishing adverse possession. 

____. The acts of dominion over land allegedly adversly possessed must, to be effec- 
tive against the true owner, be so open, notorious, and hostile as to put an ordinarily 
ptudent person on notice of the fact that the lands are in the adverse possession of 
another. If an occupier’s physical actions on the land constitute visible and conspic- 
uous evidence of possession and use of the land, that will generally be sufficient to 
establish that possession was notorious. 

___.. Although the enclosure of land renders the possession of land open and noto- 
rious, and tends to show that it is exclusive, it is not the only way by which posses- 
sion may be rendered open and notorious; nonenclosing improvements to land, such 
as erecting buildings or planting groves or trees, which show an intention to appro- 
priate the land to some useful purpose, are sufficient. 

Adverse Possession: Words and Phrases. A possession that is adverse is under a 
claim of ownership. Claim of ownership or claim of right means “hostile,” and these 
terms describe the same element of adverse possession. The word “hostile,” when 
applied to the possession of an occupant of real estate holding adversely, is not to be 
construed as showing ill will, or that the occupant is an enemy of the person holding 
the legal title, but means an occupant who holds and is in possession as owner and 
therefore against all other claimants of the land. 

Adverse Possession: Notice. The purpose of prescribing the manner in which an 
adverse holding will be manifested is to give notice to the real owner that his title or 
ownership is in danger so that he may, within the period of limitations, take action to 
protect his interest. It is the nature of the hostile possession that constitutes the warn- 
ing, not the intent of the claimant when he takes possession. 

Adverse Possession: Title. Title may be acquired by adverse possession though the 
claim of ownership was invalid and the occupant believed he was asserting legal 
rights only. The claim of adverse possession is founded upon the intent of the occu- 
pant, such intent being determined by his acts. Intent, even though mistaken, is suf- 
ficient where the claimant occupies to the wrong line believing it to be true and even 
though he does not intend to claim more than that described in the deed. The posses- 
sion of the occupant is not less adverse because he took and had possession inno- 
cently and through mistake; it is the visible and exclusive possession with intention 
to possess the land occupied under the belief that it belongs to him that constitutes its 
adverse character. 

———: ___. Permissive use of property can never ripen into tile by adverse posses- 
sion unless there is a change in the nature of possession brought to the attention of 
the owner in some plain and unequivocal manner that the person in possession is 
claiming adversely thereby. 

Adverse Possession: Boundaries: Intent: Proof. Where neither party considers a 
fence a boundary, it does not constitute evidence of adverse possession. Both parties 
need not consider the fence a boundary; rather, it is the adverse possessor’s intent that 
is relevant. The placement of a fence within one’s boundary line does not lead to the 
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relinquishment of ownership of lands outside the fence through adverse possession 
without an additional showing that those lands outside the fence have been used by 
the neighboring landowner under a claim of ownership for the requisite period of 
time. 

16. Adverse Possession: Titie: Time: Words and Phrases. Title cannot be acquired 
without the simultaneous and continuous existence of each element of adverse pos- 
session for the required period. The term “continuous” in the context of adverse pos- 
session means a possession for the 10-year period which is uninterrupted or stretches 
on without break or interruption. 

17. Adverse Possession: Streets and Sidewalks. An individual cannot adversely pos- 
sess a public way. However, when streets are laid out on a plat but are not so used by 
the public, they are nothing more than private ways and may be adversely possessed. 

18. Adverse Possession. So long as incidents of adverse possession are complied with, 
platted land is no less subject to adverse possession than unplatted land. 

19. Municipal Corporations: Boundaries. According to its plain language, Neb. Rev. 
Stat. § 14-116 (Reissue 1997) does not govern the subdivision of property within an 
organized city or village. Rather, that section governs property outside of any orga- 
hized city or village. 

20. Adverse Possession: Titie. The title of an adverse possessor is not derived from any- 
thing in the nature of a transfer or grant by operation of law from the former title- 
holder. The title of the adverse possessor is independent and relates back to the very 
beginning of such possession. His own possession is the source of title. 

21. Adverse Possession. Neb. Rev. Stat. § 14-116 (Reissue 1997) has no application to 
the doctrine of adverse possession and is not in conflict with it. 


Appeal from the District Court for Douglas County: 
THEODORE L. CARLSON, Judge. Affirmed. 


Richard N. Berkshire and Steffanie N. McCarthy, of 
Andersen, Berkshire, Lauritsen & Brower, for appellants. 


John M. Lingelbach, of Marks Clare & Richards, for 
appellees. 


Henpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and 
McCormack, JJ. 


CONNOLLY, J. 

Appellees Donald Wanha and Lee Wanha own property abut- 
ting the property of appellants, Robert Long and Jolane K. 
Olander Long. The Wanhas brought a quiet title action against 
the Longs, claiming adverse possession of a portion of the 
Longs’ property, and the Wanhas prevailed. The Longs assert 
that the trial court erred in finding that the Wanhas adversely 
possessed the disputed property and that the Wanhas’ alleged 
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adverse possession conflicts with Neb. Rev. Stat. § 14-116 
(Reissue 1997), which regulates subdividing and platting. We 
conclude that the trial court did not err in finding that the 
Wanhas had adversely possessed the disputed property and that 
§ 14-116 does not apply to the instant case. We affirm. 


I. BACKGROUND 


1. OWNERSHIP OF Lots 104 AND 105 
AND DESCRIPTION OF DISPUTED PROPERTY 

The Wanhas purchased Lot 105, in Mockingbird Heights 
Replat, a subdivision in Douglas County, Nebraska, in 1965 and 
have owned Lot 105 continuously since. On December 27, 
1977, Jolane Olander Long purchased Lot 104 in Mockingbird 
Heights Replat, which lot abuts the Wanhas’ lot on the west. 
After their marriage, Robert Long moved into the house on Lot 
104 in 1980 to live with Jolane Olander Long, but he did not 
acquire an interest in Lot 104 until February 15, 1996. Lot 104’s 
chain of title from 1964 until Jolane Olander Long purchased it 
in 1977 is as follows: 1964 to 1966, Pacesetter Corporation; 
1966 to 1968, Robert and Marie Yochim; 1968 to 1973, Victor 
and Catherine Brown; 1973 to 1975, Richard and Maureen 
Shannon; 1975 to 1977, Billy and Anita Holman. 

Orchard Avenue runs along the north side of the lots, which 
are bounded on the south by other lots. The disputed property is 
a wedge-shaped piece of land bounded on the east by the true, 
platted boundary line between Lots 104 and 105. The west 
boundary of the disputed property, the “disputed property line,” 
runs north from the south post of a fence which was removed in 
1996 to a seam in the sidewalk running along Orchard Avenue. 


2. HISTORY OF DISPUTED PROPERTY 

When the Wanhas moved into the home on Lot 105, the lot 
contained no sod and no sidewalk along Orchard Avenue. 
However, Lot 104 had sod and a sidewalk alongside Orchard 
Avenue, both of which stopped short of Lot 104’s eastern 
boundary. Instead, the sod and edge of the sidewalk paralleled 
the disputed property line. The Wanhas later built a sidewalk 
along Orchard Avenue, which extended from the edge of the 
existing sidewalk on Lot 104 to the northeast corner of Lot 105. 
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The Wanhas also seeded Lot 105 and that portion of Lot 104 up 
to the western edge of the disputed property. They seeded the 
disputed property believing that it was part of Lot 10S. 
Sometime between 1973 and 1974, the Shannons, then own- 
ers of Lot 104, built a fence between Lots 104 and 105. The 
fence ran along the disputed property line from the southern 
property line of Lot 104 to a point east of the back of the house 
on Lot 104. The Shannons did not discuss the fence with the 
Wanhas before installing it. The Wanhas believed that the fence 
was located on the property line between Lots 104 and 105. The 
subsequent owners of Lot 104, the Holmans, did not object to 
the location of the fence, and the Wanhas never discussed the 
fence with them either. Likewise, Jolane Olander Long never 
discussed the fence with the Wanhas, nor did she register any 
concern regarding the fence’s location. The fence was not mod- 
ified in any way until it was removed by Robert Long in 1996. 


3. ORIGINS OF DISPUTE 

In the summer of 1996, Robert Long began constructing a 
deck behind his house on Lot 104. During the construction of 
the deck, he removed the fence built by the Shannons. The edge 
of the deck abutted the former fence line. When he started 
building the deck, he did not have a permit. A city inspector 
inspected the deck prior to its completion and told Robert Long 
that the deck needed to be set back 5 feet from the edge of the 
Longs’ property line. Robert Long asked Donald Wanha 
whether he would approve a waiver of the 5-foot setback 
requirement. After asking Donald Wanha to approve a waiver, 
Robert Long had the property surveyed. Neither the Longs nor 
the Wanhas knew the location of the platted boundary line until 
after the survey was taken. 

According to Donald Wanha, he first discovered the location 
of the platted boundary line in the summer of 1996 when he dis- 
covered survey flags in the area of the disputed property. Prior 
to that time, he had always believed that the seam in the side- 
walk and the sod line, later the fence line, determined the 
boundaries between the lots. Robert Long did not know the 
location of the platted boundary until the survey was taken, but 
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assumed that the true boundary lay “somewhere between the 
houses.” 

After the survey was taken, the Longs and the Wanhas began 
contesting ownership of the disputed property. 


4. USE OF DISPUTED PROPERTY 

According to Robert Long, Donald Wanha had told him that 
Donald Wanha cut the grass “about in the middle until the fence 
was put up.” Robert Long had no other evidence as to the use of 
the disputed property from 1965, when the Wanhas moved in, 
until 1980, when Robert Long moved in. Robert Long claims 
that he has mowed and trimmed the disputed property since 
1980 and has talked to neighbors while standing on the disputed 
property. The Wanhas claimed that they used and maintained 
the disputed property from 1965 until 1996, when Robert Long 
took the fence down. 

The owner of Lot 106 stated that the Wanhas had maintained 
the disputed property for 30 years, even prior to the installation 
of the fence by the Shannons. The owner of Lot 106 had never 
seen Robert Long maintain the disputed property prior to 1996, 
nor had he seen anyone other than the Wanhas do so. The owner 
of Lot 107 also stated that he was unaware of anyone other than 
the Wanhas being in possession of the disputed property during 
the 30 years he had owned Lot 107. 


5. TRIAL CoURT’S FINDINGS 

The trial court found that the Longs’ claims were not persua- 
sive. The trial court noted that the Wanhas’ claims concerning 
the original sod line and sidewalk seam were uncontested. The 
trial court also noted that the fence had remained in place until 
Robert Long took it down, finding that until that time, the par- 
ties recognized the fence line as the true boundary line. 
Accordingly, the trial court concluded that from 1965 until 
1996, the boundary line was the sod/fence line, and that the 
Wanhas had adversely possessed the disputed property. 

The trial court rendered its judgment on April 16, 1997. The 
Longs then filed a motion for new trial on April 28, which was 
denied by the trial court on July 1. The Longs filed a notice of 
appeal on July 30, which resulted in the instant appeal. 
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Il. ASSIGNMENTS OF ERROR 

The Longs assert that the district court erred in (1) finding 
that the Wanhas had met the requirements for adverse posses- 
sion of the disputed property for the statutory period when the 
evidence showed the Wanhas’ possession was not actual, con- 
tinuous, exclusive, notorious, or adverse under a claim of own- 
ership for the full statutory 10-year period and (2) quieting title 
to the disputed property in the Wanhas, because such order con- 
flicts with § 14-116, the prescribed statutory procedure affect- 
ing the plat of real estate. 


III. SCOPE OF REVIEW 

A jurisdictional question which does not involve a factual 
dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion inde- 
pendent from the lower court’s decision. It not only is within the 
power but it is the duty of an appellate court to determine 
whether it has jurisdiction over the matter before it. State v. 
Parmar, ante p. 356, 586 N.W.2d 279 (1998). 

A quiet title action sounds in equity. In an appeal of an equi- 
table action, an appellate court tries factual questions de novo 
on the record and reaches a conclusion independent of the find- 
ings of the trial court, provided, where credible evidence is in 
conflict on a material issue of fact, the appellate court considers 
and may give weight to the fact that the trial judge heard and 
observed the witnesses and accepted one version of the facts 
rather than another. Rush Creek Land & Live Stock Co. v. Chain, 
ante p. 347, 586 N.W.2d 284 (1998). 

Interpretation of a statute presents a question of law. State ex 
rel. Garvey v. County Bd. of Comm., 253 Neb. 694, 573 N.W.2d 
747 (1998). 


IV. ANALYSIS 


1. JURISDICTION 
The Wanhas contend that this court is without jurisdiction to 
hear the instant appeal because the Longs failed to make a 
timely appeal. Specifically, the Wanhas argue that since the 
Longs’ motion for new trial was filed 12 days after the judgment 
was rendered, the 30-day period for filing the notice of appeal 
was not tolled. 
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In order to vest an appellate court with jurisdiction, the 
notice of appeal must be filed within 30 days of the entry of the 
final order or the overruling of a motion for new trial. Tri- 
County Landfill v. Board of Cty. Comrs., 247 Neb. 350, 526 
N.W.2d 668 (1995). A timely motion for new trial suspends the 
time limit for filing a notice of appeal, until the motion for new 
trial has been disposed of by the court rendering the decision. 
Manske v. Manske, 246 Neb. 314, 518 N.W.2d 144 (1994). 
However, an untimely motion for new trial is ineffectual, does 
not toll the time for perfection of an appeal, and does not extend 
or suspend the time limit for filing a notice of appeal. Id. 

In the instant case, the notice of appeal was filed within 30 
days of the order overruling the motion for new trial. Thus, the 
question is whether the motion for new trial was timely filed 
such that it effectively tolled the time for perfection of the 
appeal. 

Neb. Rev. Stat. § 25-1143 (Reissue 1995) states: “The appli- 
cation for a new trial must be made, within ten days, either 
within or without the term, after the verdict, report or decision 
was rendered ... .” Neb. Rev. Stat. § 25-2221 (Reissue 1995) 
prescribes the method for computing the 10-day period: 

(T]he period of time within which an act is to be done in 
any action or proceeding shall be computed by excluding 
the day of the act, event, or default after which the desig- 
nated period of time begins to run. The last day of the 
period so computed shall be included unless it is a 
Saturday, a Sunday, or a day during which the offices of 
courts of record may be legally closed as provided in this 
section, in which event the period shall run until the end of 
the next day on which the office will be open. 
See Harsche v. Czyz, 157 Neb. 699, 61 N.W.2d 265 (1953). 
Thus, when the 10th day after a judgment is a Saturday or 
Sunday, a motion for new trial is timely filed on the following 
Monday. See Fiala v. Tomek, 164 Neb. 20, 81 N.W.2d 691 
(1957). 

In the instant case, the 10-day period ended on April 26, 
1997, which was a Saturday. Accordingly, the motion for new 
trial could be timely filed on the following Monday, which was 
April 28. The Longs filed their motion for new trial on that date, 
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and thus, it was timely filed. Because their motion for new trial 
was timely filed, the time for perfection of their appeal was 
tolled, and their notice of appeal was likewise timely filed. 
Therefore, we conclude that this court has jurisdiction to hear 
the instant appeal. 


2. ADVERSE POSSESSION 
The Longs argue that the Wanhas failed to establish the 
simultaneous and continuous existence of each element of 
adverse possession for the requisite period. See Rush Creek 
Land & Live Stock Co. v. Chain, ante p. 347, 586 N.W.2d 284 
(1998). A party claiming title through adverse possession must 
prove by a preponderance of the evidence that the adverse pos- 
sessor has been in (1) actual, (2) continuous, (3) exclusive, (4) 
notorious, and (5) adverse possession under a claim of owner- 

ship for the statutory period of 10 years. Id. 


(a) Actual 

Actual occupancy or possession is always involved in any 
claim to land by adverse possession. Thomas v. Flynn, 169 Neb. 
458, 100 N.W.2d 37 (1959). See, also, Dartmouth College v. 
Rose, 172 Neb. 764, 112 N.W.2d 256 (1961). No particular act 
is required to establish “actual possession.” See Olson v, Fedde, 
171 Neb. 704, 107 N.W.2d 663 (1961). Rather, the acts required 
depend upon the character of the land and the use that can rea- 
sonably be made of it. Nennemann v. Rebuck, 242 Neb. 604, 496 
N.W.2d 467 (1993). See Saunders v. Rebuck, 242 Neb. 610, 496 
N.W.2d 472 (1993). 

In the instant case, the land was residential in character. In 
1965, the Wanhas constructed a sidewalk on and seeded the dis- 
puted property. The evidence indicated that from 1965 until 
1975, no one other than the Wanhas used or maintained the 
property. This use and maintenance was not inconspicuous. It is 
not necessary that a party prove a complete enclosure or that he 
remain continuously on the land for the statutory period, but 
only that the land be used continuously for the purposes to 
which it was by its nature adapted. Jones v. Schmidt, 170 Neb. 
351, 102 N.W.2d 640 (1960). 

We conclude that the Wanhas actually and continuously pos- 
sessed the disputed property for a period of at least 10 years. 
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(b) Exclusive 

Possession must be exclusive, and if the occupier shared pos- 
session with the title owner, the occupier may not obtain title by 
adverse possession. Dugan v. Jensen, 244 Neb. 937, 510 
N.W.2d 313 (1994). Where the record establishes that both par- 
ties have used the property in dispute, there can be no exclusive 
possession on the part of one party for the purpose of establish- 
ing adverse possession. Thornburg v. Haecker, 243 Neb. 693, 
502 N.W.2d 434 (1993). 

In the instant case, the evidence indicates that the Wanhas 
were the only persons to use the disputed property in any way 
from 1965 to 1975. At best, the Longs would have begun using 
the property in 1978. Prior to that time, there is no evidence that 
anyone other than the Wanhas used the property. 

We conclude that the Wanhas’ possession was continuously 
exclusive for a period of at least 10 years. 


(c) Notorious 

The acts of dominion over land allegedly adversely pos- 
sessed must, to be effective against the true owner, be so open, 
notorious, and hostile as to put an ordinarily prudent person on 
notice of the fact that the lands are in the adverse possession of 
another. Gustin v. Scheele, 250 Neb. 269, 549 N.W.2d 135 
(1996); Kraft v. Mettenbrink, 5 Neb. App. 344, 559 N.W.2d 503 
(1997). If an occupier’s physical actions on the land constitute 
visible and conspicuous evidence of possession and use of the 
land, that will generally be sufficient to establish that posses- 
sion was notorious. Dugan v. Jensen, supra. Although the 
enclosure of land renders the possession of land open and noto- 
rious, and tends to show that it is exclusive, it is not the only 
way by which possession may be rendered open and notorious, 
see Purdum v. Sherman, 163 Neb. 889, 81 N.W.2d 331 (1957); 
nonenclosing improvements to land, such as erecting buildings 
or planting groves or trees, which show an intention to appro- 
priate the land to some useful purpose, are sufficient, see 
Brownfield v. Bleekman, 4 Neb. (Unoff.) 443, 94 N.W. 714 
(1903). See, also, Woodcock v. Unknown Heirs of Crosby, 92 
Neb. 723, 139 N.W. 646 (1913). 

In the instant case, it is clear that the Wanhas’ use was not 
inconspicious. See, Pettis v. Lozier, 217 Neb. 191, 349 N.W.2d 


WANHA v. LONG 859 
Cite as 255 Neb. 849 


372 (1984); Bailey v. Mahr, 199 Neb. 29, 255 N.W.2d 866 
(1977). There was no “clandestine occupancy and concealment” 
of the Wanhas’ claim of title. See Henry H. Foster, Nebraska 
Law of Adverse Possession, 23 Neb. L. Rev. 1, 8 (1933). The 
Wanhas improved the property by constructing a sidewalk and 
seeding the area. The owners of Lots 106 and 107 both noted 
that they had never seen anyone other than the Wanhas on the 
disputed property prior to 1996. Robert Long himself was obvi- 
ously aware of the Wanhas’ possession of at least part of the dis- 
puted property, since he asked Donald Wanha for a waiver of 
the city setback requirements. 

We conclude that the Wanhas’ possession was continuously 
notorious for a period of at least 10 years. 


(d) Adverse Under Claim of Ownership 

A possession that is adverse is under a claim of ownership. 
Henry H. Foster, Nebraska Law of Adverse Possession, 11 Neb. 
L. Bull, 378 (1933). Claim of ownership or claim of right means 
“hostile,” and these terms describe the same element of adverse 
possession. Berglund v. Sisler, 210 Neb. 258, 313 N.W.2d 679 
(1981). The word “hostile,” when applied to the possession of 
an occupant of real estate holding adversely, is not to be con- 
strued as showing ill will, or that the occupant is an enemy of 
the person holding the legal title, but means an occupant who 
holds and is in possession as owner and therefore against all 
other claimants of the land. Ballard v. Hansen, 33 Neb. 861, 51 
N.W. 295 (1892). The purpose of prescribing the manner in 
which an adverse holding will be manifested is to give notice to 
the real owner that his title or ownership is in danger so that he 
may, within the period of limitations, take action to protect his 
interest. It is the nature of the hostile possession that constitutes 
the warning, not the intent of the claimant when he takes pos- 
session. Weiss v. Meyer, 208 Neb. 429, 303 N.W.2d 765 (1981). 

Title may be acquired by adverse possession though the 
claim of ownership was invalid and the occupant believed he 
was asserting legal rights only. Erickson v. Crosby, 100 Neb. 
372, 160 N.W. 94 (1916). The claim of adverse possession is 
founded upon the intent of the occupant, such intent being 
determined by his acts. Nennemann v. Rebuck, 242 Neb. 604, 
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496 N.W.2d 467 (1993). Intent, even though mistaken, is suffi- 
cient where the claimant occupies to the wrong line believing it 
to be true and even though he does not intend to claim more 
than that described in the deed. Weiss v. Meyer, supra. The pos- 
session of the occupant is not less adverse because he took and 
had possession innocently and through mistake; it is the visible 
and exclusive possession with intention to possess the land 
occupied under the belief that it belongs to him that constitutes 
its adverse character. Vrana v. Stuart, 169 Neb. 430, 99 N.W.2d 
770 (1959). 

In the instant case, the evidence clearly indicates that the 
Wanhas believed that the disputed property was theirs, and 
treated it as such, from 1965 until the present. 

The Longs argue that the Wanhas’ possession of the disputed 
property was permissive, and thus, not hostile. Permissive use 
of property can never ripen into title by adverse possession 
unless there is a change in the nature of possession brought to 
the attention of the owner in some plain and unequivocal man- 
ner that the person in possession is claiming adversely thereby. 
McCaslin v. Meysenburg, 228 Neb. 748, 424 N.W.2d 331 
(1988). However, there is no evidence that any of the previous 
owners of Lot 104 gave the Wanhas any permission to use the 
disputed property. Thus, the Wanhas’ possession was not per- 
missive from at least 1965 until 1978, when Jolane Olander 
Long purchased Lot 104. 

The Longs also argue that the trial court erred in relying on 
evidence concerning the Shannons’ fence in determining that 
the Wanhas had adversely possessed the property. The Longs 
contend that there was no evidence as to whether the Shannons 
constructed the fence as a boundary line, and thus, that the par- 
ties did not consider it as such. 

In Thornburg v. Haecker, 243 Neb. 693, 502 N.W.2d 434 
(1993), this court addressed a situation where neither party con- 
sidered a misplaced fence the boundary. This court held that 
where neither party considers a fence a boundary, it does not 
constitute evidence of adverse possession. We concluded that 
the Nebraska Court of Appeals had erred in relying on evidence 
. concerning a fence in determining that one party had adversely 
possessed the property. 
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Thus, the law is clear that the placement of a fence within 
one’s boundary line does not lead to the relinquishment of own- 
ership of lands outside the fence through adverse possession 
without an additional showing that those lands outside the fence 
have been used by the neighboring landowner under a claim of 
ownership for the requisite period of time. Gustin v. Scheele, 
250 Neb. 269, 549 N.W.2d 135 (1996); Martin v. Kozuszek, 216 
Neb. 705, 345 N.W.2d 26 (1984). Both parties need not con- 
sider the fence a boundary, see Horky v. Schriner, 215 Neb. 498, 
340 N.W.2d 1 (1983); rather, it is the adverse possessor’s intent 
that is relevant. In the instant case, the Wanhas clearly consid- 
ered the fence to be a boundary line, which is unlike the situa- 
tion in Thornburg where neither party considered the fence a 
boundary line. 

We conclude that the trial court did not err in relying on evi- 
dence concerning the fence in finding that the Wanhas adversely 
possessed the disputed property. Moreover, we conclude that 
the Wanhas’ possession was continuously adverse and under a 
claim of right for a period of at least 10 years. 


(e) Continuous 

Title cannot be acquired without the simultaneous and con- 
tinuous existence of each element of adverse possession for the 
required period. Dugan v. Jensen, 244 Neb. 937, 510 N.W.2d 
313 (1994). The term “continuous” in the context of adverse 
possession means a possession for the 10-year period which is 
uninterrupted or stretches on without break or interruption. 
Hardt v. Eskam, 218 Neb. 81, 352 N.W.2d 583 (1984). We have 
already concluded in our preceding analysis that the Wanhas 
established the simultaneous and continuous existence of the 
other elements of adverse possession for a period of at least 10 
years, from 1965 until 1975. 

Based on our de novo review, and giving due weight to the 
trial court’s findings, we find that the Wanhas established their 
adverse possession of the disputed property by a preponderance 
of the evidence, and we conclude that the trial court did not err 
in so finding. 
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3. PLATTED AND SUBDIVIDED LAND AND § 14-116 
The Longs argue that platted and subdivided land within a 
municipality cannot be adversely possessed. They also allege 
that the Wanhas’ adverse possession altered the boundary lines 
of a platted lot within the city limits of Omaha and thus con- 
flicts with § 14-116. 


(a) Platted and Subdivided Land 

The law has long been that an individual cannot adversely 
possess a public way. See, e.g., Teter v. Teter, 163 W. Va. 770, 
260 S.E.2d 270 (1979). However, when streets are laid out on a 
plat but are not so used by the public, they are nothing more 
than private ways and may be adversely possessed. See, e.g., 
Bauer Enterprises, Inc. v. City of Elkins, 173 W. Va. 438, 317 
S.E.2d 798 (1984); Gammons v. Caswell, 447 A.2d 361 (R.I. 
1982); Schlueter v. Ackerman, 215 Md. 173, 137 A.2d 179 
(1957); Mumaw v. Roberson, 60 So. 2d 741 (Fla. 1952); Cook 
v. Langhorne, 219 Ark. 443, 242 S.W.2d 838 (1951). This court 
has adopted this view. See Schock v. Falls City, 31 Neb. 599, 48 
N.W. 468 (1891). 

In Schock, the trial court sustained a demurrer to the plain- 
tiff’s petition. The petition had alleged that the plaintiff’s land 
had been previously surveyed, platted, and laid out into lots, 
blocks, streets, and alleys. The grantors of plaintiff had 
enclosed and cultivated part of the platted land, including a sec- 
tion platted as a street, which had never been opened or pre- 
pared for public use. More than 10 years after the street had 
been enclosed and allegedly adversely possessed, the city of 
Falls City threatened to remove the plaintiff’s fences and open 
the street to public use. This court stated, “If the allegations in 
the petition are true, the plaintiff has been in possession of the 
land in controversy adversely for a sufficient length of time to 
give him title by adverse possession.” Id. at 605, 48 N.W. at 
470. We held that the petition stated a cause of action entitling 

the plaintiff to relief. 

' In Roberts v Duddles, 47 Mich. App. 601, 209 N.W.2d 720 
(1973), the appellant argued that the acknowledgment and 
recording of a plat creates an adverse possession estoppel 
between successor owners. The court rejected that argument: 
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“So long as the incidents of adverse possession are complied 
with, platted land is no less subject to adverse possession than 
unplatted land. To hold otherwise would defeat the historical 
and general application of the doctrine.” Id. at 605, 209 N.W.2d 
at 722. Accordingly, we conclude that the fact Lot 104 was plat- 
ted does not act to defeat the Wanhas’ adverse possession claim. 


(b) § 14-116 

Section 14-116 states in part: 

No owner of any real estate located in an area which is 
within three miles of the corporate limits of any city of the 
metropolitan class, when such real estate is located in any 
county in which a city of the metropolitan class is located, 
and is outside of any organized city or village, shall be 
permitted to subdivide, plat, or lay out said real estate in 
building lots and streets or other portions of the same 
intended to be dedicated for public use or for the use of the 
purchasers or owners of lots fronting thereon or adjacent 
thereto without first having obtained the approval thereof 
by the city council of such city and no plat of such real 
estate shall be recorded in the office of the register of 
deeds or have any force or effect unless the same shall 
have been first approved by the city council of such city. 

(Emphasis supplied.) The Longs contend that the Wanhas’ 
adverse possession constituted an attempt to “ ‘subdivide, plat, 
or lay out . . . real estate . . . without first having obtained the 
approval thereof by the City Council [of Omaha].’” Brief for 
appellants at 23. Accordingly, they assert that the Wanhas 
should have sought the city council’s approval prior to bringing 
the instant action for adverse possession and that the Wanhas’ 
failure to do so was fatal. 

The Longs admitted that the disputed property lies within the 
Omaha city limits. According to its plain language, § 14-116 
does not govern the subdivision of property within an organized 
city or village. Rather, that section governs property outside of 
any organized city or village. Thus, the statute does not apply to 
the disputed property in the instant case. 

Even if the property were located within 3 miles of the city 
limits, § 14-116 would not apply. 
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[I]t is . . . thoroughly established that the title of the 
adverse possessor is not derived from anything in the 
nature of a transfer or grant by operation of law from the 
former title holder. The title of the adverse possessor is 
independent and “relates back” to the very beginning of 
such possession. . . . His own possession is the source of 
his title. 
(Emphasis supplied.) Henry H. Foster, Nebraska Law of 
Adverse Possession, 11 Neb. L. Bull. 378, 380 (1933). See, also, 
Ziemba v. Zeller, 165 Neb. 419, 86 N.W.2d 190 (1957) (indi- 
cating that once period of limitations has run, title is vested in 
adverse possessor); Criswell v. Criswell, 101 Neb. 349, 163 
N.W. 302 (1917) (stating that adverse possession of land for 
period of limitation operates of itself as grant of all adverse title 
and interests to occupants). Thus, there is nothing left for the 
adverse possessor to do to gain title, i.e., no application to the 
city or any other authority need be made, once the period of 
limitations has run. 

It is likewise true that an adverse possessor need not make 
any such application prior to the running of the period of limi- 
tations. By its own language, § 14-116 applies only to the sub- 
division of property by its owner. Until the period of limitations 
has run, the adverse possessor does not own the property that is 
being adversely possessed. The actual owner may bring an 
action to quiet his or her title at any time before the period has 
elapsed, rendering any application of § 14-116 a nullity. 

Therefore, § 14-116 has no application to the doctrine of 
adverse possession and is not in conflict with it. 


Vv. CONCLUSION 
We conclude that the Wanhas adversely possessed the dis- 
puted property and that § 14-116 does not apply to claims of 
adverse possession. Therefore, we affirm the district court’s 
decision in all regards. 
AFFIRMED. 
MILLER-LERMAN, J., not participating. 
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STATE OF NEBRASKA, APPELLEE, 
v. MICHAEL E. JOHNSON, APPELLANT. 
587 N.W. 2d 546 


Filed December 31, 1998. No. S-97-849. 


1. Criminal Law: Constitutional Law: Trial: Witnesses. The right of a person 
accused of a crime to confront the witnesses against him or her is a fundamental right 
guaranteed by the 6th Amendment to the U.S. Constitution, as incorporated in the 
14th Amendment, as well as by article I, § 11, of the Nebraska Constitution. 

2. Criminal Law: Constitutional Law: Trial: Witnesses: Juries. A violation of an 
accused’s right of confrontation occurs when a defendant in a criminal case is pro- 
hibited from engaging in otherwise appropriate cross-examination designed to show 
a prototypical form of bias on the part of the witness, and thereby to expose to the 
jury the facts from which jurors could appropriately draw inferences relating to the 
reliability of the witness. 

3. Constitutional Law: Trial: Witnesses, The right of a defendant to engage in a 
searching and wide-ranging cross-examination is an essential requirement for a fair 
trial. 

4. Constitutional Law: Trial: Witnesses: Juries. An accused’s constitutional right of 
confrontation is violated when either (1) he or she is absolutely prohibited from 
engaging in otherwise appropriate cross-examination designed to show a prototypi- - 
cal form of bias on the part of the witess, or (2) a reasonable jury would have 
received a significantly different impression of the witness’ credibility had counsel 
been permitted to pursue his or her proposed line of cross-examination. 

5. Trial: Witnesses: Appeal and Error. The denial of a defendant’s right of con- 
frontation is subject to harmless error analysis. 

6. Criminal Law: Trial: Juries: Appeal and Error. In a jury trial of a criminal case, 
harmless error exists when there is some incorrect conduct by the trial court which, 
on review of the entire record, did not materially influence the jury in reaching a ver- 
dict adverse to a substantial right of the defendant. 

7. Criminal Law: Trial: Juries: Evidence: Appeal and Error. In a jury trial of a 
criminal case, an erroneous evidential ruling results in prejudice to a defendant unless 
the State demonstrates that error was harmless beyond a reasonable doubt. 

8. Constitutional Law: Convictions: Appeal and Error. Even a constitutional error 
which was harmless beyond a reasonable doubt does not warrant the reversal of a 
criminal conviction. 


Petition for further review from the Nebraska Court of 
Appeals, HANNON, SIEVERS, and MUES, Judges, on appeal 
thereto from the District Court for Lancaster County, KAREN 
FLOWERS, Judge. Judgment of Court of Appeals reversed and 
remanded for a new trial. 


Dennis R. Keefe, Lancaster County Public Defender, and 
Scott P. Helvie for appellant. 
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Don Stenberg, Attorney General, and Mark D. Starr for 
appellee. 


HENprRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMAck, and MILLER-LERMAN, JJ. 


STEPHAN, J. 

Following a jury trial in the district court for Lancaster 
County, Michael E. Johnson was convicted of first degree sex- 
ual assault and use of a weapon to commit a felony. He was sen- 
tenced to consecutive sentences of 6 to 10 years’ imprisonment 
on the sexual assault conviction and 3 to 5 years’ imprisonment 
on the weapon conviction. The convictions and sentences were 
affirmed by the Nebraska Court of Appeals in a memorandum 
opinion filed on May 14, 1998, and the case is before us on 
Johnson’s petition for further review. We conclude that prejudi- 
cial error occurred and therefore reverse, and remand for a new 
trial. 

FACTS 

At approximately 11 p.m. on July 30, 1996, a woman whom 
we will refer to as “C.” contacted the Lincoln Police Depart- 
ment and reported that she had been sexually assaulted at knife- 
point in her apartment earlier that evening. She identified the 
assailant as “Mike,” who worked at a Lincoln cafe. A neighbor 
told police that she had observed Johnson inside C.’s apartment 
approximately 5 minutes before observing C. run out of the 
apartment, crying and upset, stating that Johnson had sexually 
assaulted her. The neighbor directed police to Johnson’s nearby 
home, where they took him into custody and placed him in a 
police vehicle. C.’s neighbor observed Johnson in the vehicle 
and identified him as the person she had seen in C.’s apartment 
earlier in the evening. During initial police questioning after 
being advised of his Miranda rights, Johnson denied being pre- 
sent in C.’s apartment or having any sexual contact with her on 
July 30. Police searched Johnson’s home pursuant to a warrant 
and seized articles of clothing and two kitchen knives which 
matched the general description of the knife which C. reported 
that Johnson had used in the assault. 

Johnson’s counsel sent a letter to the State on or about 
February 13, 1997, with Johnson’s knowledge and consent. The 
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letter stated that Johnson and C. were acquainted prior to the 
date of the alleged assault and that they had worked together for 
a short time at the cafe which Johnson managed. The letter 
stated that during this period, the two had consensual sexual 
relations. The letter also recited Johnson’s version of the events 
of July 30, 1996, as related to his counsel. In that account, 
Johnson claimed that while visiting C. at her apartment on that 
evening, she told him that her lights had been shut off because 
she was unable to pay her electric bill. According to Johnson, C. 
offered sex in exchange for money to pay the electric bill, and 
Johnson agreed. After what Johnson described as consensual 
sexual intercourse, he told C. that he did not have the money she 
had requested but would give it to her at a later date. He con- 
tended that this caused her to become upset and report a sexual 
assault. Through his counsel, Johnson offered to take a poly- 
graph examination to confirm the truthfulness of his version of 
what had occurred. The State declined his offer. The trial court 
sustained the State’s motion in limine regarding Johnson’s offer 
to take a polygraph examination and refused to permit Johnson 
to testify regarding the conversation with his counsel, which led 
to the writing of the aforementioned letter, on the proffered 
ground that it constituted a prior consistent statement. The court 
also granted the State’s oral motion in limine, to which Johnson 
did not object, precluding questioning regarding whether C. had 
ever been incarcerated. 

In the State’s opening statement, it told the jury that the evi- 
dence would establish that C. was sexually assaulted by 
Johnson at knifepoint. Johnson told the jury that the evidence 
would establish that the two had consensual sexual intercourse 
and that C. became upset when Johnson subsequently told her 
that he did not have the money he had promised her. 

During C.’s direct examination at trial, she testified that she 
became acquainted with Johnson when she briefly worked at a 
restaurant which he managed in May 1996. She testified that 
Johnson walked into her apartment without knocking at some 
time between 9 and 10 p.m. on July 30. She stated that after a 
conversation lasting approximately 10 minutes, she told 
Johnson she was going to bed and he left the apartment, but he 
returned about 10 minutes later with some cigarettes. C. testi- 
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fied that when she repeated that she was going to bed, Johnson 
threatened her with a knife he had pulled from his clothing, 
pushed her up the stairs of her apartment, and forced her to have 
sexual intercourse against her will. During the assault, C. heard 
her neighbor knocking on her door. According to C., after the 
alleged assault, Johnson threatened both her and her daughter 
and walked downstairs. After remaining upstairs for a period of 
time, C. went to the back door, asked her neighbor to retrieve 
her daughter, and reported the assault to the police. 

During her direct examination, C. stated that the electrical 
service in her apartment had been turned off for approximately 
1 week prior to July 30, 1996, because she had not paid a pre- 
vious bill. However, she stated that she had planned to get the 
electricity turned back on at the first of the month. During 
cross-examination, C. testified that she was receiving state aid 
and was unemployed at the time of the assault, but she denied 
having financial problems. C. admitted that payment of the 
electric bill on the first of August would have left her with only 
$128 to live on during the month, but stated that her mother 
would have assisted her financially if requested and insisted that 
she was not experiencing financial problems as of July 30. 

At this point, Johnson asked the court to reconsider its pre- 
trial ruling barring evidence of C.’s incarceration. In an offer of 
proof made out of the presence of the jury, Johnson questioned 
C. and established that from August 5 through 8, 1996, she 
served jail time in lieu of paying fines on traffic citations and 
that she had written a number of insufficient-fund checks 
between April and July 1996. The trial court sustained the 
State’s objection in part, permitting Johnson to establish only 
that C. had unpaid fines as of July 30. When cross-examination 
of C. resumed, she acknowledged owing debts to the county 
court as of the date of the alleged assault but reiterated that she 
had no financial problems at that time. 

An emergency room physician who examined C. soon after 
she reported the assault testified that he found no bruises, 
scratches, abrasions, or other evidence of trauma. He stated that 
the absence of such evidence could be consistent with either 
sexual assault or consensual sexual intercourse. A forensic 
serologist testified that on the basis of her analysis of tissue 


STATE v. JOHNSON 869 
Cite as 255 Neb. 865 


samples, Johnson could not be excluded as the source of hair, 
blood, and semen collected from C.’s clothing and apartment. 

Johnson testified on his own behalf as the last witness at trial. 
He stated that he met C. in 1995 through his female companion, 
who then worked with C. at a fast food restaurant. Later, C. 
moved to an apartment located approximately one block from 
Johnson’s home. Johnson testified that in May 1996, he hired C. 
to work at the restaurant he managed, but she quit after working 
2 or 3 weeks. Johnson stated that he visited C.’s apartment on 
several occasions prior to July 30 and that on one of those occa- 
sions, he had consensual sexual contact with C. after he offered 
her money. 

Johnson testified that on the afternoon of July 30, 1996, he 
had been replacing window glass in a car, using tools which 
included pliers, a “door handle windshield clip remover,” and a 
knife. Johnson stated that he had these tools with him when he 
went to C.’s apartment between 9:30 and 10 that evening. He 
testified that when he knocked on the door, C. let him in to the 
apartment and they had a brief conversation. He testified that he 
left briefly to purchase cigarettes at C.’s request. Johnson stated 
that when he returned to the apartment, he and C. smoked mar- 
ijuana and talked for approximately 10 minutes. According to 
Johnson, C. told him that her electricity had been turned off 
because of her failure to pay a bill and asked for his financial 
help. Johnson said that he told C. he would give her money in 
exchange for sex and that she agreed. He further stated that after 
having consensual sexual intercourse with C., he told her that he 
did not have the money he had promised her but would give it 
to her when he got paid in 2 days. Upon hearing this, C. became 
upset and Johnson left her apartment and returned to his home, 
where he was later arrested. He testified that when initially 
questioned by police, he denied having sexual relations with C. 
because he did not want his companion to learn of what had 
occurred. 

Prior to the closing argument and after the court had over- 
ruled Johnson’s offer of the aforementioned letter written by his 
attorney to the State in February 1997, Johnson moved that the 
State be prohibited from arguing to the jury that Johnson 
changed his story after reading the reports in the case, after the 
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taking of the depositions, or after listening to the evidence. The 
State then stated that it thought Johnson’s request “was fair.” 
The court stated that when and how Johnson may have changed 
his story was not for the jury to know. The State appeared to 
agree with this, indicating that it would argue that Johnson had 
changed his story after his initial questioning by police “with- 
out suggesting a time frame.” 
During closing arguments, the State made the following 
statement: 
I also anticipate that [the defense] will argue to you that 
[Johnson]’s version in court is corroborated or substanti- 
ated by other evidence in this case, and to a large part, I 
think that is true. But gee, isn’t it pretty easy when you 
have ten months in the luxury of sitting through all of the 
witnesses, to conform your story to what those people 
say? It’s quite a luxury. 
Johnson moved for a mistrial immediately following this state- 
ment on the ground that it violated the court’s prior ruling. The 
trial court overruled both the motion and Johnson’s subsequent 
request that the jury be instructed to disregard the statement. In 
the State’s rebuttal argument, it stated: “There is no evidence 
that [C.] is a desperate woman. Her lights are out. She admits 
her lights are out. She has arrangements to have them back on 
two days after this would have happened. . . . She is not des- 
perate for anything.” 


ASSIGNMENTS OF ERROR 

Johnson originally asserted six assignments of error, all of 
which the Court of Appeals resolved against him. In his petition 
for further review, Johnson contends that the Court of Appeals 
erred in concluding that the restrictions placed upon the cross- 
examination of C. did not violate his constitutional right to con- 
frontation and in finding that the State’s closing argument was 
not improper, prejudicial, and in violation of his constitutional 
rights. 


ANALYSIS 
“Any person who subjects another person to sexual penetra- 
tion . .. without consent of the victim . . . is guilty of sexual 


assault in the first degree.” Neb. Rev. Stat. § 28-319(1) (Reissue 
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1995). Johnson admitted that he had sexual intercourse with C. 
on July 30, 1996, and his guilt or innocence therefore depended 
upon whether the State met its burden of proving that the act 
occurred without the consent of C. Other than Johnson and C., 
there were no witnesses to what occurred and no physical evi- 
dence of force. Their testimony as to whether the act was forced 
at knifepoint or consensual in exchange for a promise of money 
was in direct conflict, and each version was supported by at 
least some circumstantial evidence. Thus, the jury’s determina- 
tion rested upon whether it believed C.’s testimony or that of 
Johnson. 

The issue before us is whether the order of the district court 
prohibiting Johnson from eliciting on cross-examination that C. 
had served jail time in lieu of paying court fines several days 
after the alleged assault and had written insufficient-fund 
checks during a 4-month period prior thereto violated Johnson’s 
constitutional right of confrontation. The right of a person 
accused of a crime to confront the witnesses against him or her 
is a fundamental right guaranteed by the 6th Amendment to the 
U.S. Constitution, as incorporated in the 14th Amendment, as 
well as by article I, § 11, of the Nebraska Constitution. See, 
Davis y. Alaska, 415 U.S. 308, 94 S. Ct. 1105, 39 L. Ed. 2d 347 
(1974); State v. Privat, 251 Neb. 233, 556 N.W.2d 29 (1996); 
State v. Hartmann, 239 Neb. 300, 476 N.W.2d 209 (1991). The 
U.S. Supreme Court has held that a violation of this right occurs 
when a defendant in a criminal case is prohibited from engag- 
ing in otherwise appropriate cross-examination designed to 
show a prototypical form of bias on the part of the witness, and 
thereby to expose to the jury the facts from which jurors could 
appropriately draw inferences relating to the reliability of the 
witness. Olden v. Kentucky, 488 U.S. 227, 109 S. Ct. 480, 102 
L. Ed. 2d 513 (1988); Delaware v. Van Arsdall, 475 U.S. 673, 
106 S. Ct. 1431, 89 L. Ed. 2d 674 (1986). 

Olden involved a prosecution for rape and forcible sodomy in 
which the defendant contended that the sex acts were consen- 
sual. The alleged victim testified that the defendant raped her 
and then drove her to a location where she was released. Her 
testimony was corroborated by a male witness who testified that 
he observed the woman get out of the defendant’s car and that 
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she immediately told him she had been raped. The woman tes- 
tified at trial that she lived with her mother at the time of the 
assault. On cross-examination, the defendant sought to elicit the 
fact that the woman was living with and having an extramarital 
affair with the corroborating witness at the time of the alleged 
rape, arguing that this evidence established a motive on the part 
of the woman to lie about being raped. The trial court acknowl- 
edged the relevance but excluded the evidence on the ground 
that the relevance was outweighed by the potential for preju- 
dice. The Supreme Court held that this ruling violated the 
defendant’s right to confrontation, concluding: “It is plain to us 
that ‘[a] reasonable jury might have received a significantly dif- 
ferent impression of [the witness’] credibility had [defense 
counsel] been permitted to pursue his proposed line of cross- 
examination.’” 488 U.S. at 232, quoting Delaware v. Van 
Arsdall, supra, 

This court reached a similar conclusion in State v. Thaden, 
210 Neb. 622, 316 N.W.2d 317 (1982), an appeal from a con- 
viction for first degree sexual assault in which the central issue 
of whether the sex act was forced or consensual rested entirely 
on the credibility of the defendant and his alleged victim. The 
woman testified on direct examination that she moved from her 
residence on the day following the assault out of fear that the 
defendant would return. The district court precluded the defend- 
ant from eliciting on cross-examination that the woman had 
changed residences numerous times prior to the alleged assault. 
During closing argument, the prosecutor argued that the 
woman’s leaving her residence was “ ‘corroboration for her side 
of the story’” and that the defendant had “ ‘been able to offer no 
explanation as to why she would suddenly move unexpectedly 
away like this. She moved because she had been raped, and she 
was afraid of him... .’” Id. at 626, 316 N.W.2d at 320. 

We noted that the right of cross-examination “ ‘is implicit in 
the constitutional right of confrontation’ ” and “‘‘ “an essential 
and fundamental requirement for the kind of fair trial which is 
this country’s constitutional goal.”’” Jd. at 627, 316 N.W.2d at 
320, quoting Chambers v. Mississippi, 410 U.S. 284, 93 S. Ct. 
1038, 35 L. Ed. 2d 297 (1973). Further, we recognized that 
““Tt]he right of a defendant to engage in a searching and wide- 
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ranging cross-examination is an essential requirement for a fair 
trial.’” State v. Thaden, 210 Neb. at 627, 316 N.W.2d at 321, 
quoting United States v. Jones, 557 F.2d 1237 (8th Cir. 1977). 
We concluded that in view of the final argument made by the 
prosecuting attorney, “the restriction upon the defendant in his 
cross-examination of the prosecutrix was unreasonable, an 
abuse of discretion, and constituted prejudicial error.” Id. at 
628, 316 N.W.2d at 321. 

Olden v. Kentucky, 488 U.S. 227, 109 S. Ct. 480, 102 L. Ed. 
2d 513 (1988), and State v. Thaden, supra, involved a total pro- 
hibition of the right to cross-examine on a specific subject. In 
the present case, Johnson’s counsel was permitted to cross- 
examine generally on the issue of C.’s financial condition, but 
was restricted from specific inquiry regarding the fact that she 
wrote insufficient-fund checks and served jail time in lieu of 
paying traffic fines. 

In State v. Privat, 251 Neb. 233, 248, 556 N.W.2d 29, 38 
(1996), we held that 

an accused’s constitutional right of confrontation is vio- 
lated when either (1) he or she is absolutely prohibited 
from engaging in otherwise appropriate cross-examination 
designed to show a prototypical form of bias on the part of 
the witness, or (2) a reasonable jury would have received 
a significantly different impression of the witness’ credi- 
bility had counsel been permitted to pursue his or her pro- 
posed line of cross-examination. 
(Emphasis supplied.) 

In this case, the Court of Appeals reviewed the trial court’s 
action to determine whether it had abused its discretion in 
excluding the evidence under Neb. Evid. R. 403, reasoning as 
follows: 

The question that must be asked here is the extent to 
which the fact that [C.] served three days in jail rather than 
pay fines proves that she was not truthful in her denial of 
financial desperation—beyond that already prove[d] by 
the evidence which was admitted about her financial con- 
dition. Accepting jail time, in lieu of paying a fine, obvi- 
ously says something about [C.]’s financial condition 
because it would be highly extraordinary for a financially 
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sound man or woman to spend three days in jail in lieu of 
paying a traffic fine, particularly when it meant leaving 
behind a 2-year-old child. But, the probative value of such 
evidence as well as the need for it is diminished by other 
evidence in the record. Specifically, [C.] admitted the core 
of Johnson’s premise of “financial desperation.” She 
admitted that her electricity had been shut off for two 
weeks before July 30, that she was illuminating her house 
with candles and a kerosene lamp, that she was receiving 
state aid for herself and her baby, and that she was unem- 
ployed. She also admitted that if she had paid the $175 to 
turn her electricity back on, she would have had only $128 
for herself and her baby to live on for the rest of August. 
Thus, while [C.] testified that she did not have “any finan- 
cial problems,” the jury did not need evidence that [C.] 
spent three days in jail sitting out traffic fines to conclude 
the argument that her financial situation was “‘desperate” 
was sound. Furthermore, the evidence that [C.] spent time 
in jail is prejudicial in two respects: (1) it portrays her ina 
negative light as someone who could not manage her own 
affairs, and (2) it bespeaks poorly as to her ability to raise 
her child. Finally, it is after-the-fact evidence, as she 
started serving the time in August of 1996. 

The Court of Appeals thus concluded that while the fact that 
C. served jail time in lieu of paying traffic fines was “somewhat 
probative” of her financial condition, it was not essential 
because there was “more than ample evidence in the record to 
allow the jury to reach the rather obvious conclusion that her 
denial of financial problems was either groundless or a monu- 
mental denial of reality.” Similarly, the court held that although 
evidence of C.’s writing insufficient-fund checks during a 4- 
month period prior to the alleged assault said “something about 
her financial condition or at least her money management 
skills” and that it “probably should have been admitted,” its 
exclusion was harmless error because “[t]here was ample evi- 
dence in the record for defense counsel to argue that [C.]’s 
financial condition was ‘desperate,’ ‘poor,’ ‘unstable,’ or virtu- 
ally any other adjective he wanted to use.” 
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In the instant case, the Court of Appeals did not apply the test 
in State v. Privat, 251 Neb. 233, 556 N.W.2d 29 (1996), or oth- 
erwise discuss the issue of whether the restrictions on cross- 
examination impinged upon Johnson’s right to confrontation. 
We conclude that the second prong of the Privat test is applica- 
ble and leads to the conclusion that Johnson was denied the 
right to effectively cross-examine C. regarding her financial 
condition at the time of the alleged assault. Although C. testi- 
fied that she had a limited income and unpaid bills, she specif- 
ically denied that she had “financial problems” and stated that 
her mother would have assisted her financially, if requested to 
do so. 

By arguing that “there is no evidence that [C.] is a desperate 
woman” and that she could have made arrangements to restore 
electricity in her home within 2 days after the alleged assault, 
the State was clearly asking the jury to draw an inference that 
C. would never have agreed to have sex with Johnson in 
exchange for money, as he contended. It would have been con- 
siderably more difficult for the jury to draw this inference if it 
had known that C. had been writing insufficient-fund checks for 
months prior to the alleged assault and that within a few days 
thereafter, she served jail time in lieu of paying traffic fines. 
While the Court of Appeals correctly notes that there is other 
evidence which calls into question C.’s denial that she was in a 
desperate financial condition, none of it is as persuasive as the 
evidence which the trial court excluded. For example, C.’s tes- 
timony that she could have obtained financial help from her 
mother to meet her August 1996 expenses is seriously under- 
mined by the fact that she served jail time in lieu of paying traf- 
fic fines during that month. Thus, we conclude that the exclu- 
sion of this evidence violated Johnson’s right of confrontation 
because a reasonable jury would have received a significantly 
different impression of C.’s credibility had Johnson been per- 
mitted to pursue the proposed line of cross-examination. 

The denial of a defendant’s right of confrontation is subject to 
harmless error analysis. Olden v. Kentucky, 488 U.S. 227, 109 
S. Ct. 480, 102 L. Ed. 2d 513 (1988); Delaware v. Van Arsdall, 
475 U.S. 673, 106 S. Ct. 1431, 89 L. Ed. 2d 674 (1986); State 
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v. Dyer, 245 Neb. 385, 513 N.W.2d 316 (1994). In a jury trial of 
a criminal case, harmless error exists when there is some incor- 
rect conduct by the trial court which, on review of the entire 
record, did not materially influence the jury in reaching a ver- 
dict adverse to a substantial right of the defendant. State v. 
Buechler, 253 Neb. 727, 572 N.W.2d 65 (1998); State v. 
Cebuhar, 252 Neb. 796, 567 N.W.2d 129 (1997). An erroneous 
evidential ruling results in prejudice to a defendant unless the 
State demonstrates that error was harmless beyond a reasonable 
doubt. State v. Buechler, supra. Even a constitutional error 
which was harmless beyond a reasonable doubt does not war- 
rant the reversal of a criminal conviction. State vy. McHenry, 250 
Neb. 614, 550 N.W.2d 364 (1996); State v. White, 249 Neb. 381, 
543 N.W.2d 725 (1996), overruled on other grounds, State v. 
Burlison, ante p. 190, 583 N.W.2d 31 (1998). 

As we have noted previously, the outcome in this case 
depended almost entirely upon whether the jury believed C.’s 
testimony that Johnson forcefully assaulted her, or Johnson’s 
testimony that C. consented to sex in exchange for money. We 
agree with the Court of Appeals’ statement that the properly 
admitted evidence did not overwhelmingly establish Johnson’s 
guilt. Accordingly, we cannot say that the error we have noted 
was harmless beyond a reasonable doubt. The trial court’s 
refusal to permit Johnson to cross-examine C. on the issues of 
insufficient-fund checks and serving jail time in lieu of paying 
traffic fines constituted reversible error that entitles Johnson to 
a new trial. Accordingly, we do not reach the other issue raised 
by Johnson in his petition for further review. 

REVERSED AND REMANDED FOR A NEW TRIAL. 


DoucG JORN, APPELLANT, V. PIGS UNLIMITED, INC., AND 
FARM BUREAU INSURANCE COMPANY OF NEBRASKA, APPELLEES. 
587 N.W. 2d 558 


Filed December 31, 1998. No. S-97-1270. 


1. Workers’ Compensation: Appeal and Error. Regarding questions of law, an appel- 
late court in workers’ compensation cases is obligated to make its own determinations. 
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2. : . In determining whether to affirm, modify, reverse, or set aside the judg- 


ment of the Workers’ Compensation Court review panel, the higher appellate court 
reviews the findings of the single judge who conducted the original hearing. 

3. Workers’ Compensation: Words and Phrases. “Eaming power’ is not synony- 
mous with wages, nor is it synonymous with loss of physical function, but is measured 
by an evaluation of a worker’s general eligibility to procure and hold employment, the 
worker’s capacity to perform the tasks required by the work, and the worker’s ability 
to eam wages in employment for which he or she is engaged or fitted. 

4. Workers’ Compensation. When an employee sustains an occupational disease in 
the course of his or her employment, which disease permanently restricts the retum 
to his or her prior type of employment, the employee may recover for proven loss of 
eaming power or capacity without establishing a permanent physical impairment to 
the body as a whole. 


Appeal from the Nebraska Workers’ Compensation Court. 
Reversed and remanded with directions. 


Todd D. Bennett, of Rod Rehm, P.C., for appellant. 


Anne E. Winner, of Keating, O’Gara, Davis & Nedved, P.C., 
for appellees. 


WRIGHT, CONNOLLY, GERRARD, STEPHAN, MCCORMACK, and 
MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 

Doug Jorn suffers from reactive airways dysfunction syn- 
drome, an occupational disease which arose out of and in the 
course of his employment with Pigs Unlimited, Inc., due to 
long-term exposure to “hog dust.” Relying upon our opinion in 
Snyder v. IBP, Inc., 222 Neb. 534, 385 N.W.2d 424 (1986), the 
Workers’ Compensation Court held that in order to apply the 
measure of damages for loss of earning capacity, there must 
first be a permanent physical impairment to the body as a 
whole. The compensation court found no evidence of a perma- 
nent physical impairment and, thus, denied Jorn recovery for 
loss of earning power or capacity. 


SCOPE OF REVIEW 
Regarding questions of law, an appellate court in workers’ 
compensation cases is obligated to make its own determina- 
tions. Gibson v. Kurt Mfg., ante p. 255, 583 N.W.2d 767 (1998). 
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In determining whether to affirm, modify, reverse, or set 
aside the judgment of the Workers’ Compensation Court review 
panel, the higher appellate court reviews the findings of the sin- 
gle judge who conducted the original hearing. Cunningham vy. 
Leisure Inn, 253 Neb. 741, 573 N.W.2d 412 (1998). 


FACTS 

Jorn worked for Pigs Unlimited from 1976 until he termi- 
nated his employment on December 15, 1995. Jorn was respon- 
sible for overseeing the entire pig operation, and he, his wife, 
and one other part-time worker performed all the physical labor. 
Jorn was paid $1,200 biweekly; he received a housing subsidy, 
a $50-per-month automobile allowance, free utilities, and life 
and health insurance; and he earned profit sharing of $1.30 for 
each pig produced. 

The Pigs Unlimited facility consists of four buildings, or 
“confinements,” the first of which houses 400 adult animals. 
The second building is a farrowing house which houses 80 adult 
animals and between 400 and 500 piglets. There are also two 
buildings used as nurseries. One houses 400 to 600 piglets, and 
the other houses 600 to 800 piglets. An addition onto one of the 
buildings houses approximately 150 adult animals. The pigs are 
kept in pens located in each building. 

Each confinement contains a static-pressure ventilation sys- 
tem, with fans which draw air in from the outside as needed. 
Jorn testified that each confinement was small and enclosed, 
and became humid given the number of animals kept inside. 
The confinements were often filled with feed dust and gas emit- 
ted from the animals’ waste. Feed dust was constantly in the air, 
and Jorn testified that anyone working inside the pens would be 
brown with dust within an hour. 

A mask worn by Jorn filtered out the heaviest portion of the 
dust. Jorn alleged, however, that he was exposed to chemicals 
when the animals were sprayed for mange or mites and when 
they were given medication. Jorn stated that in 1994, he had an 
increased exposure to dust, fumes, and pig waste, which was 
attributed to a change in the handling of the manure. At that 
time, the lagoon into which the manure was dumped was “get- 
ting out of control,” and a truck was used to haul the manure 
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away from the site. This disposal procedure required Jorn to 
have more direct contact with the manure and increased the 
concentration of manure gases in the buildings. 

In the fall of 1994, Jorn sought medical attention because he 
was experiencing breathing difficulties. He complained to Dr. 
R.L. Burghart that he was experiencing tightness in his chest, 
having difficulty breathing on exertion, and coughing up 
phlegm. Jorn complained of having discomfort when he was 
inside the pigpens, and at times, he had to go outside because 
he felt as if he might pass out from choking. Burghart con- 
firmed Jorn’s respiratory problems and referred him to Dr. 
Susanna Von Essen for treatment. 

Von Essen’s initial recommendation was that Jor try an 
improved air-filter mask. When Jorn’s breathing did not 
improve, Von Essen recommended that he stay away from his 
working environment. Von Essen made a “progress note” in her 
records stating that Jorn was being treated for “airways disease 
secondary to hog handling.” She noted that Jorn had changed 
his respiratory protection while working with the hogs approx- 
imately 1 month before, but continued to have the same symp- 
toms. Von Essen cautioned Jorn that the best way to alleviate his 
symptoms would be to go into a different line of work, in which 
he was not exposed to hog-confinement areas. 

Von Essen completed a workers’ compensation medical 
report on December 12, 1996. In this report, Von Essen indi- 
cated that Jorn had reached maximum medical improvement, 
but opined that there was no evidence for a finding of perma- 
nent impairment. Von Essen stated that Jorn’s reactive airways 
dysfunction syndrome would likely become symptomatic again 
if he continued to work in hog confinements. She concluded 
that vocational retraining would be in his medical best interest. 

In January 1995, Jorn was examined by Dr. Jeremiah 
Donovan because he was feeling tired, fatigued, and listless, 
and because a prior test revealed that he had an elevated con- 
centration of “ALT” enzymes, which is symptomatic of liver 
disease. Donovan wrote to Burghart, suggesting that Jorn not be 
exposed to his work environment for 6 weeks to see whether his 
enzyme levels would decrease. If Jorn was unable to get out of 
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the pig business for 6 weeks, Donovan suggested that he be pre- 
scribed medication. 

On March 13, 1996, Donovan wrote to Ross Smith, a voca- 
tional rehabilitation counselor, to inform him that Jorn had 
taken a temporary hiatus from working inside the hog confine- 
ments. He stated: 

In terms of your questions of any physical limitations or 
restrictions, I believe that he should try to avoid any toxin 
exposure whether it be inhaled or by direct skin contact. 
These things that have potential to lead to hepatotoxicity 
for him may not be toxic for most people in this work 
environment but certainly something has triggered off a 
change in his liver and the fact that when he’s removed 
from the workplace his liver tests improve would suggest 
that it’s something in his work environment that he’s 
exposed to. His actual diagnosis then [would] be non-alco- 
holic steatohepatitis, possibly toxin induced. 

Donovan predicted that Jorn might develop cirrhosis of the liver 
if he continued his exposure to hog confinements. Donovan 
could not opine that Jorn’s exposure to chemicals and the envi- 
ronment at Pigs Unlimited was the sole etiology of his liver 
disease. 

Dr. John Poterucha, of the Mayo Clinic, also evaluated Jorn 
regarding his liver disease. Poterucha stated that “[t]he question 
is whether or not his exposure in the hog confinement areas is 
contributing to [his liver disease]. I explained to him that it is 
impossible to be sure but would strongly recommend that he be 
removed from this environment for a period of at least three 
months.” : 

On January 11, 1997, Burghart concluded that Jorn’s liver 
disease appeared to be the result of long-term exposure to hog 
dust. He also concluded, to a reasonable degree of medical cer- 
tainty, that Jorn’s industrial asthma and liver disease were 
caused by, significantly contributed to, aggravated by, and/or a 
direct result of the hog-confinement employment with Pigs 
Unlimited. Burghart found that to avoid exacerbation or aggra- 
vation of Jorn’s condition, Jorn should not have any further 
exposure to hog dust. 
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Subsequently, Jorn filed suit against Pigs Unlimited, claim- 
ing that he was entitled to workers’ compensation benefits 
because of the medical problems he was experiencing. Jorn’s 
amended petition alleged that he sustained an occupational dis- 
ease arising out of and in the course of his employment with 
Pigs Unlimited “when he sustained liver disease and chronic 
obstructive pulmonary disease from exposure to hog dust.” 

At the time of the hearing before the trial court, Jorn contin- 
ued to be treated by Burghart. Jorn testified that he was treating 
his reactive airways dysfunction syndrome by using inhalers 
when needed and by staying away from anything that agitated 
his symptoms. Jorn stated that he continued to have discomfort 
when exposed to any kind of smoke or dust and that he had 
trouble breathing upon physical exertion. He alleged that he was 
“out of air” whenever he performed any type of heavy physical 
labor. Jorn also testified that since quitting his job with Pigs 
Unlimited, he had worked as a substitute teacher in the Omaha 
public school system for 2 weeks, earning $75 per day. At night, 
he worked as a telemarketer and earned approximately $120 per 
week. 

The trial court found that Jorn had been employed by Pigs 
Unlimited as a hog-confinement manager and that he suffered 
an occupational disease arising out of and in the course of his 
employment. The trial court attributed Jorn’s occupational dis- 
ease to long-term exposure to hog dust, which resulted in reac- 
tive airways dysfunction syndrome. The trial court found that 
the medical evidence did not preponderate in favor of Jorn’s 
liver disease claim. 

The trial court determined that Jorn’s injury had occurred on 
December 15, 1995, when Jorn terminated his employment, and 
that Jorn was entitled to benefits provided under the Nebraska 
Workers’ Compensation Act. It also concluded that there was 
not sufficient evidence to entitle Jorn to temporary or permanent 
benefits under the Nebraska Workers’ Compensation Act and 
that Jorn had no periods of temporary total disability through 
the end of his employment with Pigs Unlimited. The trial court 
stated that it could speculate that during the term of subsequent 
employment, Jorn had earned less than while he was working 
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for Pigs Unlimited, but that there was not sufficient evidence of 
his earnings to allow a calculation of temporary partial disabil- 
ity. The trial court found that from the evidence it was clear that 
the physicians had recommended Jorn leave his employment in 
the hog-confinement business and that he was permanently 
restricted from returning to such employment because exposure 
to hog dust would likely cause recurrent symptoms of his reac- 
tive airways dysfunction syndrome. Von Essen found no medi- 
cal evidence of permanent impairment and did not give Jorn a 
whole-body permanent functional impairment rating. Relying 
on our opinion in Snyder v. IBP, Inc., 222 Neb. 534, 385 N.W.2d 
424 (1986), the trial court found that without a determination of 
permanent functional impairment, Jorn could not recover for 
any loss of earning power or capacity. 

On appeal to a three-judge review panel, the review panel 
found no evidence of permanent physical impairment by any 
of the medical witnesses and affirmed the trial court’s 
determinations. 


ASSIGNMENTS OF ERROR 

Summarized and restated, Jorn asserts that the Workers’ 
Compensation Court erred as a matter of law (1) in finding that 
there was not sufficient evidence to entitle Jorn to permanent 
partial disability payments; (2) in finding that there must be a 
physical impairment of the body as a whole to determine the 
benefits due under the Nebraska Workers’ Compensation Act; 
(3) in finding that Jorn did not have a loss of earning power and, 
thus, was not entitled to a loss of earning power evaluation, 
since Jorn was permanently restricted from returning to the hog 
production industry; and (4) in finding that a permanent restric- 
tion such as that assigned to Jorn does not equate to a loss of 
earning power. 


ANALYSIS 
Here, the issue is whether Jorn, who has no medically diag- 
nosed permanent physical impairment, but who has an occupa- 
tional disease which permanently restricts him from returning 
to his former work, can recover for any loss of earning power 
attributable to that occupational disease. This is a question of 
law. Regarding questions of law, an appellate court in a work- 
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ers’ compensation case is obligated to make its own determina- 
tions. Gibson v. Kurt Mfg., ante p. 255, 583 N.W.2d 767 (1998). 

In our analysis of this issue, we are governed by the follow- 
ing principle: “Earning power” is not synonymous with wages, 
nor is it synonymous with loss of physical function, but is mea- 
sured by an evaluation of a worker’s general eligibility to pro- 
cure and hold employment, the worker’s capacity to perform the 
tasks required by the work, and the worker’s ability to earn 
wages in employment for which he or she is engaged or fitted. 
See, Berggren v. Grand Island Accessories, 249 Neb. 789, 545 
N.W.2d 727 (1996); Thom vy. Lutheran Medical Center, 226 
Neb. 737, 414 N.W.2d 810 (1987); Scamperino v. Federal 
Envelope Co., 205 Neb. 508, 288 N.W.2d 477 (1980); Snyder v. 
IBP, Inc., supra; Underwood v. Eilers Machine & Welding, 6 
Neb. App. 631, 575 N.W.2d 878 (1998). 

Neb. Rev. Stat. § 48-151 (Reissue 1993) states: 

(3) The term occupational disease shall mean only a 
disease which is due to causes and conditions which are 
characteristic of and peculiar to a particular trade, occupa- 
tion, process, or employment and shall exclude all ordi- 
nary diseases of life to which the general public is 
exposed; 

(4) The terms injury and personal injuries shall mean 
only violence to the physical structure of the body and 
such disease or infection as naturally results therefrom. 
The terms shall include disablement resulting from occu- 
pational disease arising out of and in the course of the 
employment in which the employee was engaged and 
which was contracted in such employment. 

It is undisputed that Jorn suffered an occupational disease 
which arose out of and in the course of his employment with 
Pigs Unlimited. Nevertheless, the Workers’ Compensation 
Court did not compensate Jorn for any alleged loss of earning 
power or capacity. Relying upon our decision in Snyder v. IBP. 
Inc., 222 Neb. 534, 385 N.W.2d 424 (1986), the trial court held 
that since Von Essen had concluded that Jorn suffered no per- 
manent impairment of the body as a whole, he was not entitled 
to be compensated for loss of earning power or capacity. Jorn 
argues that he has experienced a loss of earning power or capac- 
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ity as a result of this occupational disease and should, therefore, 
be compensated for his loss. 

In Snyder, a meat-industry worker injured his shoulder dur- 
ing the scope of his employment. He was awarded temporary 
total disability and certain medical and hospital expenses. 
Snyder had seen several doctors in regard to recurring shoulder 
pain. One doctor opined that Snyder was in too much pain to 
really go back to work but that his condition would improve. 
Another opined that in light of the work he had done during the 
summer, he could not be having too much trouble with his 
shoulder. On appeal, we considered whether the Workers’ 
Compensation Court erred in finding that Snyder’s disability 
was not permanent. We interpreted the medical testimony to 
mean that Snyder suffered no permanent disability and thus 
affirmed the then Workmen’s Compensation Court’s finding 
that Snyder did not have any loss of earning power which could 
be attributed to his work-related injury. 

We held that once it is determined that no permanent disabil- 
ity, that is to say, no permanent physical impairment of the body 
as a whole, resulted from the subject accident, then it necessar- 
ily follows that no loss of earning power or capacity could result 
from that accident. In other words, unless it could be shown that 
the person had suffered a permanent physical impairment to the 
body as a whole, no award could be made for loss of earning 
power or capacity. 

In the present case, the trial court noted that many occupa- 
tional respiratory diseases can and do manifest during the 
course of certain types of employment which subsequently 
restrict an employee from returning to that type of employment. 
Jorn has an occupational disease which exhibits no permanent 
impairment, but which will likely reoccur if he returns to his 
former employment. 

If the requirement in Snyder applies, Jorn cannot recover for 
loss of earning power or capacity because there was no evi- 
dence introduced which proved that he sustained a permanent 
physical impairment to the body as a whole. However, as we 
compare the facts in Snyder to the case at bar, we conclude that 
Snyder is distinguishable. The medical evidence established 
that Snyder sustained no permanent impairment to his shoulder. 
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Both doctors who evaluated Snyder opined that his injury would 
improve. Further, Snyder did not have an occupational disease 
that permanently restricted him from returning to his previous 
type of employment. 

In some regards, occupational diseases are different from 
injuries to scheduled members. The practical consequence of an 
occupational disease is that it can result in an impairment of 
earning capacity even after the disease is no longer symp- 
tomatic. The employee who has been trained in one occupation 
but who cannot return to that occupation because the employee 
will become sick or disabled if he returns, obviously, must pur- 
sue another occupation. That same employee may find it diffi- 
cult, if not impossible, to obtain a medical opinion that he has 
suffered a permanent impairment of the body as a whole, since 
the employee is symptomatic only while at work. When not at 
work, the employee is asymptomatic and appears healthy. 

As we previously noted, “earning power” is not synonymous 
with wages, but includes the worker’s general eligibility to pro- 
cure and hold employment, the worker’s capacity to perform the 
tasks required by the work, and the worker’s ability to earn 
wages in employment for which he or she is engaged or fitted. 
See, Berggren v. Grand Island Accessories, 249 Neb. 789, 545 
N.W.2d 727 (1996); Thom v. Lutheran Medical Center, 226 
Neb. 737, 414 N.W.2d 810 (1987); Scamperino v, Federal 
Envelope Co., 205 Neb. 508, 288 N.W.2d 477 (1980); Snyder v. 
IBP, Inc., supra; Underwood vy. Eilers Machine & Welding, 6 
Neb. App. 631, 575 N.W.2d 878 (1998). We therefore hold that 
when an employee sustains an occupational disease in the 
course of his or her employment, which disease permanently 
restricts the return to his or her prior type of employment, the 
employee may recover for proven loss of earning power or 
capacity without establishing a permanent physical impairment 
to the body as a whole. 

Other courts which have evaluated the permanency of occu- 
pational diseases which are symptomatic only when the 
employee returns to the same work environment have also con- 
cluded that the employee has a claim for wage-loss compensa- 
tion for purposes of workers’ compensation. 
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In State ex rel. v. Indus. Comm., 76 Ohio St. 3d 272, 667 
N.E.2d 392 (1996), a worker developed industrial bronchitis 
due to exposure at work to a caustic soda solution. The worker 
was subsequently fired for absenteeism and tardiness, and he 
filed a workers’ compensation claim seeking lost wages. It was 
medically established that the worker suffered from an occupa- 
tional disease caused by repeated exposure to caustic soda and 
that the worker had reached maximum medical improvement. 
The worker was no longer symptomatic, but the doctor expected 
that the worker would once again have pulmonary symptoms if 
he were exposed to the caustic soda. The doctor concluded that 
the best solution from a medical standpoint was to prohibit any 
exposure to caustic soda mist or vapors. 

Compensation for lost wages was denied because the hearing 
officer found that the worker did not suffer from permanent 
physical impairment, and therefore, loss of wages was not 
attributable to his occupational disease. One of the issues on 
appeal was whether the industrial commission had abused its 
discretion by denying compensation because the industrial - 
bronchitis had resolved itself. The commission had apparently 
reasoned that because the worker no longer suffered the symp- 
toms of industrial bronchitis, there was no causal connection 
between his occupational disease and his claimed wage loss. In 
reversing the decision, the appellate court concluded that where 
the medical evidence establishes that the worker’s medical con- 
dition prohibits a return to his former position of employment 
and the worker suffers a loss of wages as a result thereof, such. 
worker has a legitimate claim for wage-loss compensation. 

In Dayron Corp. v. Morehead, 509 So. 2d 930 (Fla. 1987), a 
machinist developed contact dermatitis as a result of using cut- 
ting oils in the course of his employment. At the compensation 
hearing, the physician testified that the claimant had a perma- 
nent sensitivity to the cutting oils and would be unable to work 
when exposed to them, but would have no permanent impair- 
ment if not exposed. Florida law required that there be a finding 
of permanent physical impairment, as defined in the American 
Medical Association guidelines, prior to allowing a claimant to 
recover for economic loss. Even though the guidelines did not 
characterize the claimant’s condition as permanent, the Florida 
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Supreme Court determined that he suffered from a permanent 
physical disability. The court noted there was confusion with 
regard to the terms “impairment” and “disability.” The court 
concluded that “impairment” was a medical assessment, while 
“disability” was a legal issue. Because Florida statutes provided 
for compensation for disability and it had already been con- 
cluded that the claimant suffered from a permanent physical 
disability, the court found that the claimant was entitled to com- 
pensation even though his illness was not symptomatic if he did 
not return to his prior working conditions. 

Courts which have evaluated loss of wages attributable to an 
occupational disease which is not perpetually symptomatic but 
which prohibits the employee from returning to work have con- 
cluded that a finding of physical impairment, per se, is not nec- 
essary for determination of benefits. Those courts have required 
that the claimant must prove that the occupational disease 
caused the loss of wages. 

In Frit Industries vy. Langenwalter, 443 N.W.2d 88 (Iowa 
App. 1989), a maintenance worker was exposed to a toxic level 
of lead and developed lead poisoning. Although the claimant’s 
doctor required him to remain off work for 2 weeks, his 
employer ordered the claimant to return to work or be fired. The 
claimant did not report to work and ultimately lost his job. At 
the time of trial, although the claimant was not symptomatic, 
the compensation court found that he suffered from an occupa- 
tional disease and was 25-percent industrially disabled. 

On appeal, the employer claimed that the compensation court 
erred in finding the claimant had an industrial disability of 25 
percent of the body as a whole. Pursuant to Iowa case law, the 
term “disability” included loss of earning capacity and not 
merely physical or functional disability. The appellate court 
noted that although the claimant had not suffered any perma- 
nent physical disability as a result of the former lead intoxica- 
tion, he had suffered a loss of earning capacity proximately 
caused by an occupational disease, because the claimant was 
required to refrain from working in environments where he was 
exposed to lead. The appellate court concluded that while not 
permanently physically impaired, the claimant had suffered 
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economic hardship due to the lead intoxication, which justified 
a finding of 25-percent industrial disability. 

In Tyndall v. Walter Kidde Co., 102 N.C. App. 726, 728, 403 
S.E.2d 548, 549 (1991), the claimant developed “ ‘chronic hand 
eczema’” from exposure to chemicals and coolants that she 
used at work as a machinist. Her eczema was exacerbated by 
chemical exposure and greatly improved when she ceased work. 
A doctor testified that if the claimant continued to be exposed 
to the chemicals, she could have problems with eczema for an 
indefinite period of time. Another physician concluded that the 
claimant was fully capable of working in another capacity 
where exposure to these chemicals was not necessary. It was not 
disputed that the claimant suffered from an occupational dis- 
ease. Without making a finding of permanent physical impair- 
ment, the court concluded that any reduction in her earning 
capacity was the result of an occupational] disease and awarded 
benefits. 


CONCLUSION 

Jorn’s occupational disease prevents him from returning to a 
job which he held for 19'/2 years. He is permanently restricted 
from this prior form of employment in that if he returns to it, his 
respiratory symptoms will likely reappear. For these reasons, 
we hold that if a claimant suffers from an occupational disease 
which permanently restricts the claimant from returning to his 
or her prior type of employment, a finding of a permanent 
impairment of the body as a whole is not required in order for 
the claimant to recover any proven loss of earning power or 
capacity. 

The question is what must be done in this case to resolve the 
issue of whether Jorn has sustained an impairment of earning 
power or capacity. Initially, there needs to be a determination 
whether Jorn qualifies for vocational rehabilitation. If Jorn 
meets such qualifications, then vocational rehabilitation is the 
next step. Following vocational rehabilitation, if appropriate, 
the trial court should make a determination of Jorn’s impair- 
ment of earning power or capacity, if any. Unlike the rule dis- 
cussed in Gibson v. Kurt Mfg., ante p. 255, 583 N.W.2d 767 
(1998), a determination of earning capacity should be made fol- 
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lowing rehabilitation. Whether there has been a reduction of 
loss of earning power will not depend upon whether there has 
been a decrease of Jorn’s whole-body impairment, since none 
was assessed. 

In the event that Jorn does not qualify for vocational rehabil- 
itation, the trial court should proceed with a determination of 
whether Jorn has sustained an impairment of earning power. 

The judgment of the Workers’ Compensation Court is 
reversed, and the cause is remanded with directions. 

REVERSED AND REMANDED WITH DIRECTIONS. 


HENpRY, C.J., not participating. 


STATE OF NEBRASKA, APPELLEE, V. JOHN L. LOTTER, APPELLANT. 
587 N.W, 2d 673 


Filed January 8, 1999. Nos. S-96-297, S-96-298, S-96-312. 


Appeal from the District Court for Richardson County: 
ROBERT T. FINN, Judge. Supplemental opinion: Former opinion 
modified. Motion for rehearing overruled. 


James R. Mowbray and Jerry L. Soucie, of Nebraska 
Commission on Public Advocacy, for appellant, and, on brief, 
John L. Lotter, pro se. 


Don Stenberg, Attorney General, and J. Kirk Brown for 
appellee. 


SUPPLEMENTAL OPINION 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMACK, and MILLER-LERMAN, JJ. 


PER CURIAM. 

This matter is before us on the motion for rehearing of the 
appellant, John L. Lotter, regarding our opinion reported at 
State v. Lotter, ante p. 456, 586 N.W.2d 591 (1998). Lotter 
claims, in seeking rehearing, that we improperly addressed his 
claim that an ex parte communication between his trial judge 
and the prosecution violated his right to an impartial trial court 
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under the Due Process Clause of the 14th Amendment to the 
U.S. Constitution. This argument was not clearly set forth in 
Lotter’s appellate brief, but for the sake of completeness, we 
feel it necessary to address Lotter’s claim. We overrule the 
motion for rehearing, but after the two paragraphs under the 
subheading “1.1. Trial Judge’s Impartiality,” id. at 474-75, 586 
N.W.2d at 610, we add the following: 

This determination, however, does not dispose of the 
issue. In State v. Barker, 227 Neb. 842, 844, 420 N.W.2d 
695, 697 (1988), we noted that “consideration of questions 
reaching constitutional dimensions is unnecessary for dis- 
position of Barker’s appeal . . . .” The requirement in 
Barker that a judge who has participated in an ex parte 
communication must recuse himself or herself upon 
request was based upon Nebraska law, and not upon fed- 
eral constitutional grounds. Thus, Barker and its progeny 
do not dispose of Lotter’s claim that the ex parte commu- 
nication in this case presented a threat to the impartiality 
of the trial court and violated his rights under the Due 
Process Clause of the 14th Amendment to the U.S. 
Constitution. Consequently, we must determine if his fail- 
ure to seek recusal during trial serves as a waiver of his 
right to assert a due process claim on appeal. 

In support of his contention that his due process claim 
in this regard has not been waived, Lotter cites two inter- 
related decisions from the U.S. Court of Appeals for the 
Eighth Circuit for the proposition that a defendant does 
not waive the due process right to an impartial trial court 
unless the evidence shows that the defendant was person- 
ally aware of the potential bias and personally waived the 
right to seek recusal. See, Dyas v. Lockhart, 771 F.2d 1144 
(8th Cir. 1985) (Dyas IT); Dyas v. Lockhart, 705 F.2d 993 
(8th Cir. 1983) (Dyas I). 

Dyas I was a postconviction action in which the peti- 
tioner claimed that the relationship between his trial court 
judge and the prosecuting attorneys deprived him of an 
impartial trial. Dyas’ trial court judge was the uncle of the 
prosecuting attorney and the brother and father of the 
deputy prosecutors. Jd. In addition, the judge’s wife was 
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the court reporter and the prosecutor was dating and sub- 
sequently married the daughter of Dyas’ defense attorney. 
Dyas IT. In addition, the trial judge actually participated in 
obtaining certain evidence and, based on his personal 
knowledge, corrected a witness at trial who was testifying 
about the chain of custody for that evidence. The trial 
court divulged these facts to defense counsel and offered 
to recuse himself, but counsel declined recusal. Id. 

On appeal, the Arkansas Supreme Court found that 
Dyas’ complaint regarding these relationships was 
untimely and could not be raised for the first time on 
appeal, despite Dyas’ claim that he had not personally 
known of the interrelationships and thus had not person- 
ally waived recusal. Dyas v. State, 260 Ark. 303, 539 
S.W.2d 251 (1976). 

On postconviction review, the Eighth Circuit found that 
Dyas could not have waived recusal, consistent with due 
process, if he had not been personally informed regarding 
the potential threats to the impartiality of the trial court. 
Dyas IT; Dyas I. In Dyas I, the Eighth Circuit reversed the 
federal district court’s denial of postconviction relief, 
remanding the cause for an evidentiary hearing on whether 
Dyas had personally known of the potential bias of his 
trial court and, if not, for hearing on whether the trial court 
had actually been biased against Dyas. 

In Dyas IJ, the Eighth Circuit again reversed the deci- 
sion of the federal district court, which had found that 
Dyas had not known of the trial court’s relationships with 
the prosecution but which had evidently not conducted an 
inquiry into whether the trial court had actually been 
biased, Finally, in Dyas y. Lockhart, 878 F.2d 1105 (8th 
Cir. 1989) (Dyas IIT), the Eighth Circuit affirmed the fed- 
eral district court’s finding of no evidence of actual bias by 
the trial court. 

We find no evidence in the record before us that Lotter 
was personally apprised of the ex parte communication at 
issue. Thus, Lotter has not waived his claim that the ex 
parte communication threatened the trial judge’s impar- 
tiality in a way that violated Lotter’s due process rights. 
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After evaluating Lotter’s due process claim, we find it 
to be without merit. While the threat to the impartiality of 
the trial judge in this case, as noted above, would be suffi- 
cient under Nebraska law to require the judge’s recusal 
upon request, it is not sufficient, under the Due Process 
Clause, to suggest that the trial judge “had such a strong 
personal or financial interest in the outcome of the trial 
that he was unable to hold the proper balance between the 
state and the accused.” Dyas I, 705 F.2d at 997 (citing In 
re Murchison, 349 U.S. 133, 75 S. Ct. 623, 99 L. Ed. 942 
(1955)). 

Moreover, our comprehensive review of the record in 
this case reveals no evidence of actual bias on the part of 
the trial court. Absent an instance of actual bias on the part 
of the trial court, we determine that Lotter’s due process 
right to a fair and impartial judge was not violated. See 
Dyas IIT. Lotter’s assignment of error is meritless. 


The remainder of the opinion shall remain unmodified, 
resuming with the subheading “1.2. Separation of Powers” 
found at State v. Lotter, ante p. 456, 475, 586 N.W.2d 591, 610 
(1998). 


FORMER OPINION MODIFIED. 
MOTION FOR REHEARING OVERRULED. 


ALLEN RO’ NAY COTTON, APPELLANT, V. JOHN STEELE AND 
DENNIS CARLSON, NEBRASKA STATE BAR ASSOCIATION, 
IN THEIR INDIVIDUAL AND OFFICIAL CAPACITIES, APPELLEES. 
587 N.W. 2d 693 


Filed January 8, 1999. No. S-97-735. 


Pleadings: Demurrer: Appeal and Error. When reviewing an order sustaining a 
demurrer, an appellate court accepts the truth of the facts which are well pled, 
together with the proper and reasonable inferences of law and fact which may be 
drawn therefrom, but does not accept as true the conclusions of the pleader. 

Standing: Jurisdiction: Parties: Judgments: Appeal and Error. Standing is a 
jurisdictional component of a party’s case because only a party who has standing may 
invoke the jurisdiction of a court; determination of a jurisdictional issue which does 
not involve a factual dispute is a matter of law which requires an appellate court to 


‘reach an independent conclusion. 
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3. Standing: Jurisdiction. Standing relates to a court’s power, that is, jurisdiction, to 
address the issues presented and serves to identify those disputes which are appro- 
priately resolved through the judicial process. 

4. Standing: Jurisdiction: Justiciable Issues. As an aspect of jurisdiction and justi- 
ciability, standing requires that a litigant have such a personal stake in the outcome 
of a controversy as to warrant invocation of acourt’s jurisdiction and justify the exer- 
cise of the court’s remedial powers on the litigant’s behalf. 

‘5. Standing. Under the doctrine of standing, a court may decline to determine the mer- 
its of a legal claim because the party advancing it is not properly situated to be enti- 
tled to its judicial determination. 

6. Disciplinary Proceedings: Attorneys at Law. The basic issues in a disciplinary pro- 
ceeding against an attomey are whether discipline should be imposed and, if so, the 
type of discipline appropriate under the circumstances. 

7. Standing. Sufficient standing as a party in litigation may not be based merely on a 
general interest common to all members of the public. 


Appeal from the District Court for Douglas County: J. 
PATRICK MULLEN, Judge. Affirmed. 


Allen Ro’nay Cotton, pro se. 


Neal E. Stenberg and Maren Lynn Chaloupka, of Harding, 
Shultz & Downs, for appellees. 


_ WRIGHT, CONNOLLY, GERRARD, STEPHAN, and MCCORMACK, 
JJ. 

PER CURIAM. 

Allen Ro’nay Cotton appeals from an order of the district 
court for Douglas County dismissing his petition against John 
Steele and Dennis Carlson, who are sued both individually and 
in their respective capacities as Assistant Counsel for Discipline 
and Counsel for Discipline of the Nebraska State Bar 
Association (NSBA). We affirm, based upon our determination 
that Cotton lacks standing to assert a claim against Steele and 
Carlson based upon allegations that they improperly disposed of 
a disciplinary complaint which Cotton filed against a Nebraska 
attorney. 


FACTUAL AND PROCEDURAL BACKGROUND 
In his petition, Cotton alleged that in December 1996 he filed 
a complaint with the NSBA against an unidentified attorney 
who, according to Cotton, violated a copyright law. Cotton 
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alleged that on February 5, 1997, Steele dismissed his com- 
plaint without supplying a reason and without instructing the 
attorney to respond to the complaint. Cotton asserted that Steele 
refuses to investigate complaints submitted by pro se litigants, 
Steele always resolves complaints in favor of the attorney, and 
Carlson is aware of Steele’s “bias [sic] opinions.” Cotton also 
alleged that on February 11, he wrote a letter to Carlson, 
informing him of Steele’s actions and requesting that a proper 
investigation be conducted. Cotton further alleged that Carlson 
never responded to this letter and that Carlson refuses to 
enforce the “NSBA rules.” 

In his petition, Cotton alleged a violation of 42 U.S.C. § 1983 
(Supp. II 1996) and §§ 1985 and 1986 (1994), based on mal- 
practice, abuse of authority, inadequate investigation, inade- 
quate training, and failure to prosecute, in violation of the Due 
Process and Equal Protection Clauses of the U.S. Constitution. 
In addition, Cotton asserted that Steele and Carlson were negli- 
gent. Cotton requested that the district court issue an injunction 
ordering Steele to follow the rules and regulations of the NSBA 
and a declaratory judgment stating that the “mental abuse” 
Cotton suffered violated his rights under the 14th Amendment 
and state law. Cotton also requested $50,000 in compensatory 
damages from Steele and Carlson for “psychological damges 
[sic] including personal humiliation and mental anguish sus- 
tained throughout this entire ordeal.” 

On April 28, 1997, Steele and Carlson filed a demurrer to 
Cotton’s petition on the following grounds: (1) The petition 
failed to state facts sufficient to constitute a cause of action, (2) 
the petition failed to adequately allege subject matter jurisdic- 
tion, (3) Steele and Carlson were entitled to absolute immunity 
from suit for any claims alleged in the petition, (4) Steele and 
Carlson were immune from suit for damages in their official 
capacities by virtue of the 11th Amendment to the USS. 
Constitution, (5) Cotton lacked standing, and (6) the petition 
failed to adequately allege proximate causation and damages. 
On June 13, the district court sustained the demurrer without 
leave to amend and dismissed the petition. Cotton perfected this 
appeal, and we subsequently granted Steele and Carlson’s peti- 
tion to bypass. 
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ASSIGNMENTS OF ERROR 

Cotton asserts, summarized, that the district court erred in 
sustaining Steele and Carlson’s demurrer and dismissing his 
petition, 

STANDARD OF REVIEW 

When reviewing an order sustaining a demurrer, an appellate 
court accepts the truth of the facts which are well pled, together 
with the proper and reasonable inferences of law and fact which 
may be drawn therefrom, but does not accept as true the con- 
clusions of the pleader. Syracuse Rur. Fire Dist. v. Pletan, 254 
Neb. 393, 577 N.W.2d 527 (1998); Hoiengs v. County of Adams, 
254 Neb. 64, 574 N.W.2d 498 (1998). 

Standing is a jurisdictional component of a party’s case 
because only a party who has standing may invoke the jurisdic- 
tion of a court; determination of a jurisdictional issue which 
does not involve a factual dispute is a matter of law which 
requires an appellate court to reach an independent conclusion. 
Hawkes v. Lewis, 255 Neb. 447, 586 N.W.2d 430 (1998); Rice 
v. Adam, 254 Neb. 219, 575 N.W.2d 399 (1998). 


ANALYSIS 

We initially address the jurisdictional question of whether 
Cotton has standing to bring this action. Standing relates to a 
court’s power, that is, jurisdiction, to address the issues pre- 
sented and serves to identify those disputes which are appropri- 
ately resolved through the judicial process. Hawkes v. Lewis, 
supra; Ponderosa Ridge LLC v. Banner County, 250 Neb. 944, 
554 N.W.2d 151 (1996). As an aspect of jurisdiction and justi- 
ciability, “standing” requires that a litigant have such a personal 
stake in the outcome of a controversy as to warrant invocation 
of a court’s jurisdiction and justify the exercise of the court’s 
remedial powers on the litigant’s behalf. Hawkes v. Lewis, 
supra; State v. Cody, 248 Neb. 683, 539 N.W.2d 18 (1995). 
Under the doctrine of standing, a court may decline to deter- 
mine the merits of a legal claim because the party “ ‘advancing 
it is not properly situated to be entitled to its judicial determi- 
nation. ...’” State v. Baltimore, 242 Neb. 562, 568, 495 N.W.2d 
921, 926 (1993), quoting 13 Charles A. Wright et al., Federal 
Practice and Procedure: Standing § 3531 (2d ed. 1984). 
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In this case, we must determine whether one who files a dis- 
ciplinary complaint against a Nebraska lawyer has standing to 
bring an action for legal and equitable relief based upon allega- 
tions that the complaint was not properly handled by the office 
of the Counsel for Discipline. As a starting point in this analy- 
sis, we summarize the system by which Nebraska attorneys may 
be disciplined in response to a citizen complaint. 

This court has inherent authority to regulate the conduct of 
attorneys admitted to the practice of law in the State of 
Nebraska. State ex rel. NSBA v. Barnett, 248 Neb. 601, 537 
N.W.2d 633 (1995); In re Integration of Nebraska State Bar 
Ass’n, 133 Neb. 283, 275.N.W. 265 (1937). Pursuant to that 
authority, we have promulgated disciplinary rules which govern 
the processing and disposition of complaints charging Nebraska 
lawyers with violations of the Code of Professional 
Responsibility. See State ex rel. NSBA v. Barnett, supra. The 
preface to the disciplinary rules states: “The discipline of attor- 
neys is for the protection of the public, the profession, and the 
administration of justice.” We have written that the purpose of 
an attorney disciplinary proceeding is not so much to punish the 
attorney as it is to determine whether in the public interest an 
attorney should be permitted to practice. State ex rel. NSBA v. 
Barnett, supra; State ex rel. Nebraska State Bar Assn. Vv. 
Fitzgerald, 165 Neb. 212, 85 N.W.2d 323 (1957). 

The disciplinary rules require the NSBA to employ a Counsel 
for Discipline, whose appointment and tenure are subject to the 
approval of this court. Neb. Ct. R. of Discipline 8(A) (rev. 
1996). The Counsel for Discipline and his or her staff possess 
specifically enumerated powers and duties which include the 
initial screening of complaints of attorney misconduct to deter- 
mine whether there is sufficient evidence to warrant further pro- 
cessing of the complaint under the procedures established by 
the disciplinary rules. Neb. Ct. R. of Discipline 8(B)(1), (3), and 
(4). In addition, the Counsel for Discipline is responsible for 
prosecution of disciplinary cases filed in this court. Neb. Ct. R. 
of Discipline 10(Q) (rev. 1996). By rule, the Counsel for 
Discipline and his or her representatives are granted immunity 
from suit “for any conduct in the course of their official duties” 
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under the disciplinary rules. Neb. Ct. R. of Discipline 22(B) 
(rev. 1996). 

Any citizen wishing to initiate a disciplinary proceeding 
against a Nebraska attorney must file a written complaint with 
the Counsel for Discipline, alleging conduct on the part of the 
attorney which, if true, would constitute a violation of the attor- 
ney’s oath or certain provisions of the Code of Professional 
Responsibility. See Neb. Ct. R. of Discipline 9(A) (rev. 1996). 
When a complaint is filed, the Counsel for Discipline is 
required to make an initial determination of whether the allega- 
tions warrant formal investigation. In making this determina- 
tion, the Counsel for Discipline may make such preliminary 
inquiry regarding the underlying facts as deemed appropriate 
and must resolve all doubts in favor of an investigation. If the 
Counsel for Discipline determines, on the basis of this prelimi- 
nary review, that the allegations are without merit or, if true, 
would not constitute grounds for discipline, he or she may 
decline to conduct an investigation but must give the com- 
plainant a written explanation of the reasons for doing so. Neb. 
Ct. R. of Discipline 9(C). 

If the Counsel for Discipline determines that investigation is 
warranted, the attorney against whom the complaint is directed 
must be given notice and a request to submit a written response 
to the complaint. Neb. Ct. R. of Discipline 9(D) and (EB). After 
conducting an investigation, if the Counsel for Discipline deter- 
mines that there are reasonable grounds for discipline, he or she 
must prepare and file charges with the appropriate committee 
on inquiry appointed by this court. Neb. Ct. R. of Discipline 
9(G). On the other hand, if the Counsel for Discipline concludes 
on the basis of an investigation that reasonable grounds for dis- 
cipline do not exist, he or she may dismiss the complaint upon 
providing the complainant with a written explanation of the rea- 
sons for doing so and notifying the complainant of his or her 
right to appeal the dismissal of the complaint to the appropriate 
committee on inquiry. Neb. Ct. R. of Discipline 9(F) and 14(A) 
(rev. 1996). 

When disciplinary charges are filed with a committee on 
inquiry, it must either (1) dismiss the charges based upon a 
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determination that if true, they would not constitute grounds for 
discipline; (2) issue a reprimand to the attorney, based upon a 
determination that the charges, if true, would constitute grounds 
for discipline but no public interest would be served by the 
institution of a formal charge; or (3) conduct a nonadversary, 
investigative hearing to determine if there are sufficient grounds 
to warrant that a formal charge be filed with the Disciplinary 
Review Board. Neb. Ct. R. of Discipline 9(H). The Counsel for 
Discipline is required to notify the complainant of charges filed 
with the committee on inquiry, the findings of the committee, 
and the complainant’s rights of appeal to the Disciplinary 
Review Board. If the committee on inquiry dismisses the 
charges without conducting a hearing, either the Counsel for 
Discipline or the complainant may appeal to the Disciplinary 
Review Board; however, if the charges are dismissed following 
a hearing, only the Counsel for Discipline may appeal. Neb. Ct. 
R. of Discipline 14(B) and (C). When a committee on inquiry 
issues a reprimand, only the Counsel for Discipline and the 
attorney have a right to appeal. Neb. Ct. R. of Discipline 14(D). 
A formal charge filed with the Disciplinary Review Board must 
be in the name of the State of Nebraska on the relation of the 
NSBA. Neb. Ct. R. of Discipline 9(H)(3)(i). The Disciplinary 
Review Board is empowered but not required to conduct an 
additional hearing and may either dismiss the formal charge, 
return it to the committee on inquiry with directions, issue a 
reprimand, or file the formal charge with this court. Neb. Ct. R. 
of Discipline 9(I) through (L). No formal charge may be dock- 
eted in this court until it has been considered by a committee on 
inquiry and the Disciplinary Review Board. Neb. Ct. R. of 
Discipline 9(M). 

Disciplinary proceedings filed in this court “shall be consid- 
ered civil in their nature and for the purpose of protecting the 
public and the good name” of attorneys admitted to practice in 
Nebraska. Neb. Ct. R. of Discipline 10(A). Such proceedings 
may be prosecuted in the name of the State of Nebraska on the 
relation of the NSBA with or without leave of court, or on the 
relation of a private person after obtaining leave of court. 
“Leave may be granted to a private person to file proceedings as 
relator only upon a prima facie showing of probable grounds for 
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disciplinary proceedings, and only after the matter has been 
submitted to the appropriate Committee on Inquiry, and consid- 
ered by the Disciplinary Review Board.” Neb. Ct. R. of 
Discipline 10(B). 

Under our disciplinary rules, “[{nJeither unwillingness nor 
neglect of the Complainant to sign a complaint or to assist in the 
prosecution of Charges, nor settlement, compromise or restitu- 
tion, shall, in itself, justify termination of any disciplinary pro- 
ceedings.” Neb. Ct. R. of Discipline 19 (rev. 1996). In State ex 
rel. NSBA vy. Kirshen, 232 Neb. 445, 470, 441 N.W.2d 161, 176 
(1989), we held that a document signed by the personal repre- 
sentative of an estate releasing her attorney from certain liabil- 
ity with regard to his representation of the estate was not deter- 
minative of disciplinary charges arising from such 
representation, because the personal representative “had no 
standing to maintain a disciplinary action against respondent or 
any authority to effectively discharge a complaint.” 

Likewise, similarity of the substance of a disciplinary action 
to the material allegations of pending civil or criminal litigation 
does not in itself prevent or delay such disciplinary proceed- 
ings, and disposition cf criminal charges or civil litigation in 
favor of an attorney does not in itself justify the termination of 
disciplinary proceedings predicated upon the same or substan- 
tially the same material allegations. Neb. Ct. R. of Discipline 20 
(rev. 1996). State ex rel. NSBA v. Roubicek, 225 Neb. 509, 406 
N.W.2d 644 (1987). 

The specific standing issue in this case is one of first impres- 
sion in this state. However, the question of standing under sim- 
ilar circumstances was addressed in Doyle v. Oklahoma Bar 
Assn., 998 F.2d 1559 (10th Cir. 1993). Doyle, an Australian bar- 
rister, brought an action under 42 U.S.C. § 1983 (1988) against 
the Oklahoma Bar Association and several of its employees, 
including its general counsel and assistant general counsel, after 
becoming dissatisfied with the manner in which bar counsel and 
members of the Oklahoma Professional Responsibility 
Commission handled a grievance which he had filed against his 
ex-wife’s lawyer. Doyle alleged that his civil rights were vio- 
lated by the assistant general counsel’s decision that his 
grievance lacked merit and therefore did not warrant investiga- 
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tion and by the subsequent failure of bar officials to respond 
favorably to his attempts to obtain a reversal of this decision. 
Doyle’s allegations included claims that he was discriminated 
against because he was not a U.S. citizen and that the actions of 
bar officials infected the integrity of the investigatory process 
and deprived him of fairness and procedural safeguards 
required by due process. Doyle alleged that because of the 
actions of bar officials, he was unsuccessful in his state court 
litigation, suffered emotional distress, and incurred various 
expenses and loss of income. In concluding that Doyle lacked 
standing to assert these claims, the court noted that the 
Oklahoma attorney discipline system was prosecutorial in 
nature, with bar officials having discretion to investigate com- 
plaints and either dismiss or file disciplinary charges. Drawing 
an analogy to a criminal prosecution, as to which the U.S. 
Supreme Court in Linda R. S. v. Richard D., 410 U.S. 614, 619, 
93 S. Ct. 1146, 35 L. Ed. 2d 536 (1973), stated that “a private 
citizen lacks a judicially cognizable interest in the prosecution 
or nonprosecution of another,” the Doyle court concluded: “The 
fact is that the only one who stands to suffer direct injury in a 
disciplinary proceeding is the lawyer involved. Doyle has no 
more standing to insert himself substantively into a license- 
based discipline system than he has to compel the issuance of a 
license.” (Emphasis in original.) 998 F.2d at 1566-67. 

The same rationale was applied in Fitzgerald v. State, No. 
CIV. 96-2207-PHX-SMM, 1997 WL 579193 (D. Ariz. July 9, 
1997) (unpublished opinion), aff’d 133 F.3d 926 (9th Cir. 
1997). In that case, the plaintiff contended that his federal civil 
rights were violated by a delay on the part of state bar officials 
in processing a disciplinary complaint against a lawyer, which 
allegedly prejudiced civil actions for damages which he had 
filed against the lawyer. Fitzgerald also claimed that bar offi- 
cials violated Arizona Supreme Court rules by failing to imme- 
diately provide him with a copy of the lawyer’s response to his 
complaint and failing to immediately inform him of the findings 
of the disciplinary hearing committee. In granting the bar offi- 
cials’ motion to dismiss, the court followed the rationale of 
Doyle, supra, and held that Fitzgerald had no standing to assert 
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a claim based upon alleged procedural violations in an attorney 
discipline proceeding. 

Two cases involving the power of federal courts to impose 
discipline upon attorneys are also pertinent to our analysis of 
standing. In Starr v. Mandanici, 152 F.3d 741 (8th Cir. 1998), 
an attorney appealed from an order denying his ethics grievance 
against a special prosecutor. Relying on its holding in Mattice v. 
Meyer, 353 F.2d 316 (8th Cir. 1965), that informants of ethics 
grievances lack standing to commence a formal action in fed- 
eral district court, the court concluded that “Mandanici’s role 
begins and ends with the filing of his ethics grievance” and, 
thus, that he lacked standing to seek formal judicial adjudica- 
tion of the grievance. Starr v. Mandanici, 152 F.3d at 748. Also 
relying on Mattice, the court in Ramos Colon v. U.S. Atty. for D. 
Puerto Rico, 576 F.2d 1 (Ast Cir. 1978), held that an individual 
who filed a disciplinary complaint against a federal prosecutor 
based upon allegations that the prosecutor had filed criminal 
charges against him in bad faith lacked standing to challenge 
the court’s decision not to impose disciplinary sanctions against 
the prosecutor. 

We have found no authority holding that one who files a dis- 
ciplinary complaint against an attorney has standing to bring an 
action against NSBA officials that challenges their processing 
or disposition of the complaint. While our disciplinary rules 
provide that a complainant shall receive notice and an opportu- 
nity to be heard at various stages of the disciplinary process, 
they do not constitute a means by which the complainant may 
seek personal redress against the attorney whose misconduct is 
alleged. The basic issues in a disciplinary proceeding against an 
attorney are whether discipline should be imposed and, if so, 
the type of discipline appropriate under the circumstances. State 
ex rel. NSBA v. Barnett, 248 Neb. 601, 537 N.W.2d 633 (1995); 
State ex rel. NSBA v. Schmeling, 247 Neb. 735, 529 N.W.2d 799 
(1995). Thus, when a citizen files a disciplinary complaint, 
there are two possible outcomes: either some form of discipline 
is assessed against the attorney or no discipline is assessed. 
Neither result confers any legally cognizable benefit or causes 
any legally cognizable injury to the complainant who initiated 
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the proceeding. Stated another way, one who files a disciplinary 
complaint against an attorney has no personal stake in the out- 
come of the proceeding other than whatever personal satisfac- 
tion or disappointment he or she may derive therefrom. The dis- 
position of the disciplinary action does not deprive the 
complainant of any civil remedy he or she may have against the 
attorney who was the subject of the complaint. 

Our system for disciplining attorneys exists for the protection 
of the public and not as a means of redress for one claiming to 
have been personally wronged by an attorney. Thus, any dere- 
liction of duty on the part of the Counsel for Discipline or his 
or her staff that results in the failure to discipline an attorney 
who should have been disciplined poses a risk of injury to the 
general public, not to a particular individual. Generally, suffi- 
cient standing as a party in litigation may not be based merely 
on a general interest common to all members of the public. 
Rexroad, Inc. v. S.I.D. No. 66, 222 Neb. 618, 386 N.W.2d 433 
(1986). We therefore conclude that Cotton did not have stand- 
ing to assert a claim against Steele and Carlson based upon their 
alleged mishandling of his disciplinary complaint and, accord- 
ingly, that the district court did not err in sustaining the demur- 
rer and dismissing the action. 

Our determination that Cotton lacks standing to maintain a 
civil action against the Counsel for Discipline or members of 
his staff does not mean that such persons are not required to 
carry out their duties in accordance with all applicable rules or 
that they are not accountable for any proven failure to do so. 
This court is responsible for seeing that the disciplinary rules 
are fairly and correctly administered, both for the benefit of the 
general public whose interest they protect and for the benefit of 
the attorneys whose conduct they regulate. Any violation of or 
departure from the rules by those responsible for their adminis- 
tration and implementation will result in appropriate corrective 
action by this court. 

AFFIRMED, 

WHITE, C.J., not participating. 
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ROBERT K. MCBEE, APPELLANT AND CROSS-APPELLEE, 
v. GOODYEAR TIRE AND RUBBER COMPANY, INC., 
APPELLEE AND CROSS-APPELLANT. 

587 N.W.2d 687 


Filed January 8, 1999. No. 5-97-1140. 


Workers’ Compensation: Appeal and Error. Under the provisions of Neb. Rev. 
Stat. § 48-185 (Reissue 1993), an appellate court may modify, reverse, or set aside a 
Nebraska Workers’ Compensation Court decision only when (1) the compensation 
court acted without or in excess of its powers; (2) the judgment, order, or award was 
procured by fraud; (3) there is not sufficient competent evidence in the record to war- 
rant the making of the order, judgment, or award; or (4) the findings of fact by the 
compensation court do not support the order or award. 

___:___.. The findings of fact made by a workers’ compensation court trial judge 
are not to be disturbed upon appeal to a workers’ compensation court review panel 
unless they are clearly wrong on the evidence or the decision was contrary to law. 
ett . Findings of fact made by the Nebraska Workers’ Compensation Court 
after review have the same force and effect as a jury verdict in a civil case and will 
not be set aside unless clearly erroneous. 

Workers’ Compensation: Evidence: Appeal and Error. In testing the sufficiency 
of evidence to support findings of fact made by the Nebraska Workers’ 
Compensation Court after rehearing, the evidence must be considered in the light 
most prone to the successful party. 

____} ___: ___. If the record contains evidence to substantiate the factual conclu- 
sions reached by the Nebraska Workers’ Compensation Court, an appellate court is 
precluded from substituting its view of the facts for that of the compensation court. 
Workers’ Compensation: Attorney Fees: Penalties and Forfeitures: Time. Neb. 
Rev. Stat. § 48-125 (Reissue 1993) authorizes a 50-percent penalty payment for wait- 
ing time involving delinquent payment of compensation and an attorney fee, where 
there is no reasonable controversy regarding an employee’s claim for workers’ com- 
pensation. 

Workers’ Compensation: Attorney Fees. Whether a reasonable controversy exists 
pertinent to Neb. Rev. Stat. § 48-125 (Reissue 1993) is a question of fact. 
Workers’ Compensation: Attorney Fees: Words and Phrases. A reasonable con- 
troversy may exist (1) if there is a question of law previously unanswered by the 
Supreme Court, which question must be answered to determine a right or liability for 
disposition of a claim under the Nebraska Workers’ Compensation Act, or (2) if the 
properly adduced evidence would support reasonable but opposite conclusions by the 
Nebraska Workers’ Compensation Court concerning an aspect of an employee’s 
claim for workers’ compensation, which conclusions affect allowance or rejection of 
an employee’s claim, in whole or in part. 

Workers’ Compensation: Testimony. Under the test in Mendoza v. Omaha Meat 
Processors, 225 Neb. 771, 408 N.W.2d 280 (1987), when there is some conflict in 
the medical testimony adduced at trial, reasonable but opposite conclusions could be 
reached by the Nebraska Workers’ Compensation Court. As such, this indicates the 
presence of a reasonable controversy. 
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10. Workers’ Compensation: Proof. A workers’ compensation claimant bears the bur- 
den to establish a causal relationship between the alleged injury and the employment. 
11. : . Until an employee presents the employer with competent medical evi- 


dence that he or she is entitled to workers’ compensation benefits, a reasonable con- 
troversy may exist regarding the employer’s liability notwithstanding the fact that the 
employer has voluntarily paid benefits to the employee. 

12, Workers’ Compensation: Liability. Voluntary payments of workers’ compensation 
benefits do not constitute an admission of liability by an employer. 

13. Workers’ Compensation: Penalties and Forfeitures. The fact that an employer 
voluntarily pays workers’ compensation benefits does not in all cases permit the 
employer to cease payment of benefits without being subject to penalties if the ces- 
sation of benefits was not justified. 


Appeal from the Nebraska Workers’ Compensation Court. 
Affirmed. 


Gordon Peterson, of Orton, Thomas, Peterson & O’Connell, 
for appellant. 


Anne E. Winner, of Keating, O’Gara, Davis & Nedved, P.C., 
for appellee. 


WRIGHT, CONNOLLY, GERRARD, STEPHAN, MCCoRMACK, and 
MILLER-LERMAN, JJ. 


McCormack, J. 
NATURE OF CASE 


Robert K. McBee, appellant, was injured in an accident aris- 
ing out of and in the course of his employment on September 
30, 1992, and claimed certain benefits under the Nebraska 
workers’ compensation laws. Up through August 1995, all of 
McBee’s benefits were paid to him voluntarily by his employer, 
Goodyear Tire and Rubber Company, Inc., appellee. After 
August 1995, Goodyear refused to pay McBee any further tem- 
porary total disability benefits, based on McBee’s medical 
records and specifically on an entry concerning a basketball 
injury. McBee brought this claim before the Nebraska Workers’ 
Compensation Court. The trial court held that Goodyear was 
not justified in refusing to pay McBee further benefits, because 
there was no reasonable controversy on medical causation. It 
also found that Goodyear had a duty to inquire and to investi- 
gate the compensability of McBee’s claim. The trial court 
ordered Goodyear to pay a 50-percent penalty payment, attor- 
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ney fees, interest, and costs. Goodyear filed an application for 
review, and the review panel found there was a reasonable con- 
troversy regarding medical causation and reversed the award of 
the 50-percent penalty payment, attorney fees, interest, and 
costs. The review panel further found that Goodyear did not 
have a duty to inquire and to investigate McBee’s claim. On our 
own motion, we removed the matter to this court under our 
authority to regulate the caseloads of this court and the 
Nebraska Court of Appeals. We affirm. 


BACKGROUND 

McBee was injured in an accident arising out of and in the 
course of his employment with Goodyear when he struck his 
right elbow. Soon after the injury, McBee sought medical care 
and was referred to Dr. William Garvin, whom McBee saw for 
the first time in October 1993. The original diagnosis was lat- 
eral epicondylitis of the right elbow. Garvin continued to be 
McBee’s main treating orthopedic physician through the time of 
trial. McBee and Goodyear agreed that McBee was entitled to 
temporary total disability from November 26, 1993, through 
April 4, 1994, and from August 29 through September 14, 1994, 
which Goodyear voluntarily paid. The parties have stipulated 
that all temporary total disability benefits due prior to August 9, 
1995, have been paid. 

On June 6, 1995, McBee went to see Garvin and mentioned 
in this visit that he had jammed his right elbow while playing 
basketball. Up to and including this visit, Garvin’s diagnosis of 
McBee’s condition continued to be chronic lateral epicondyli- 
tis. However, at this visit, McBee was also diagnosed with ulnar 
herve irritation on the right elbow. In August or September 
1995, Tom Booth, who supervises workers’ compensation cases 
for Goodyear; Burt Metzger, of Travelers Insurance Company, 
which administers Goodyear’s self-insured plan; and Anne 
Winner, Goodyear’s attorney in this case, met to discuss several 
pending workers’ compensation cases, including McBee’s. 
Based on the medical records from Garvin, especially the entry 
concerning the basketball incident, and on the recommendation 
of Winner, Goodyear decided not to pay any further temporary 
total disability benefits to McBee. 
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McBee filed a petition in the compensation court. Goodyear 
filed an answer in the form of a general denial. In September 
1996, McBee’s attorney took the deposition of Garvin for use at 
trial. In his deposition, Garvin stated that the lateral epicondyli- 
tis was caused by McBee’s original work injury on September 
30, 1992. On direct examination, Garvin related the ulnar nerve 
irritation to the 1992 injury, but on cross-examination, indicated 
the injury to the ulnar nerve might be from the basketball inci- 
dent. Sometime after Garvin’s deposition was taken, the parties 
stipulated that Goodyear owed McBee past temporary total dis- 
ability benefits for the dates August 10, August 24, and August 
25, 1995, and from August 29, 1995, up to and including August 
19, 1996, a period of 360 days or 51% weeks, at the maximum 
temporary total disability rate of $265 per week. The parties 
further stipulated that Goodyear tendered checks to McBee on 
October 18 and November 25, 1996, in payment of the past due 
temporary total disability benefits. McBee does not claim a 
penalty payment based on untimely payments after the date of 
Garvin’s deposition. 

The trial court concluded there was no reasonable contro- 
versy regarding the causation of McBee’s injury from and after 
June 6, 1995, and awarded McBee past temporary total disabil- 
ity (which Goodyear had already paid) and a 50-percent penalty 
payment for the previously unpaid benefits for the period 
between August 10, 1995, and August 19, 1996; attorney fees; 
interest; and costs. The trial court also found that Goodyear had 
a duty to inquire and to investigate the compensability of 
McBee’s claim, which it failed to do. 

Goodyear appealed. The review panel reversed ‘the trial 
court’s decision on the issue of whether or not there was a rea- 
sonable controversy, concluding there was a reasonable contro- 
versy on medical causation. It also reversed the trial court’s 
award of a 50-percent penalty payment, attorney fees, interest, 
and costs. The review panel further reversed the trial court’s 
finding that Goodyear had a duty to affirmatively inquire and to 
investigate the compensability of McBee’s claim. 


ASSIGNMENTS OF ERROR 
McBee assigns that the review panel erred in (1) finding that 
the trial court was clearly wrong when it found there was no 
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reasonable controversy about medical causation, (2) reversing 
the trial court’s finding that Goodyear had a duty to perform an 
ongoing investigation of the medical facts of this case, and (3) 
reversing the trial court’s award of a 50-percent penalty pay- 
ment, attorney fees, interest, and costs. 

Goodyear cross-appeals, asserting that if this court reverses 
the review panel’s decision, we should not reinstate the trial 
court’s award of a $5,000 attorney fee, as that sum represents 
fees and costs incurred in the entire representation of McBee at 
the trial court level. 


STANDARD OF REVIEW 

Under the provisions of Neb. Rev. Stat. § 48-185 (Reissue 
1993), an appellate court may modify, reverse, or set aside a 
compensation court decision only when (1) the compensation 
court acted without or in excess of its powers; (2) the judgment, 
order, or award was procured by fraud; (3) there is not sufficient 
competent evidence in the record to warrant the making of the 
order, judgment, or award; or (4) the findings of fact by the 
compensation court do not support the order or award. U S West 
Communications v. Taborski, 253 Neb. 770, 572 N.W.2d 81 
(1998); Cunningham y. Leisure Inn, 253 Neb. 741, 573 N.W.2d 
412 (1998). 

The findings of fact made by a workers’ compensation court 
trial judge are not to be disturbed upon appeal to a workers’ 
compensation court review panel unless they are clearly wrong 
on the evidence or the decision was contrary to law. Wilson v. 
Larkins & Sons, 249 Neb. 396, 543 N.W.2d 735 (1996). 

Findings of fact made by the compensation court after review 
have the same force and effect as a jury verdict in a civil case 
and will not be set aside unless clearly erroneous. § 48-185; 
Varela v. Fisher Roofing Co., 253 Neb. 667, 572 N.W.2d 780 
(1998); Winn v. Geo. A. Hormel & Co., 252 Neb. 29, 560 
N.W.2d 143 (1997). 

In testing the sufficiency of evidence to support findings of 
fact made by the compensation court after rehearing, the evi- 
dence must be considered in the light most favorable to the suc- 
cessful party. Berggren v. Grand Island Accessories, 249 Neb. 
789, 545 N.W.2d 727 (1996); Aken v. Nebraska Methodist 
Hosp., 245 Neb. 161, 511 N.W.2d 762 (1994). 
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If the record contains evidence to substantiate the factual 
conclusions reached by the compensation court, an appellate 
court is precluded from substituting its view of the facts for that 
of the compensation court. Starks y. Cornhusker Packing Co., 
254 Neb. 30, 573 N.W.2d 757 (1998). 


ANALYSIS 

McBee suffered injury to his right elbow as a result of an 
accident arising out of and in the course of his employment with 
Goodyear, when he struck his right elbow. At this stage in the 
litigation, neither of the parties contests these facts. The only 
issues in contention are whether McBee is entitled to a 50- 
percent penalty payment, attorney fees, interest, and costs as 
part of his award and whether Goodyear had a duty to perform 
an ongoing investigation of the medical facts of this case. 

As construed by this court, Neb. Rev. Stat. § 48-125 (Reissue 
1993) authorizes a 50-percent penalty payment for waiting time 
involving delinquent payment of compensation and an attorney 
fee, where there is no reasonable controversy regarding an 
employee’s claim for workers’ compensation. Musil v. J.A. 
Baldwin Manuf. Co., 233 Neb. 901, 448 N.W.2d 591 (1989); 
Mendoza v. Omaha Meat Processors, 225 Neb. 771, 408 
N.W.2d 280 (1987). Whether a reasonable controversy exists 
pertinent to § 48-125 is a question of fact. Starks v. Cornhusker 
Packing Co., supra; U S West Communications v. Taborski, 
supra. In Mendoza v. Omaha Meat Processors, supra, this court 
adopted guidelines to aid courts in determining whether a rea- 
sonable controversy exists. A reasonable controversy may exist 
(1) if there is a question of law previously unanswered by the 
Supreme Court, which question must be answered to determine 
aright or liability for disposition of a claim under the Nebraska 
Workers’ Compensation Act, or (2) if the properly adduced evi- 
dence would support reasonable but opposite conclusions by the 
compensation court concerning an aspect of an employee’s 
claim for workers’: compensation, which conclusions affect 
allowance or rejection of an employee’s claim, in whole or in 
part. U S West Communications v. Taborski, supra; Kerkman v. 
Weidner Williams Roofing Co., 250 Neb. 70, 547 N.W.2d 152 
(1996); Mendoza v. Omaha Meat Processors, supra. Under the 
Mendoza test, when there is some conflict in the medical testi- 
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mony adduced at trial, reasonable but opposite conclusions 
could be reached by the compensation court. As such, this indi- 
cates the presence of a reasonable controversy. Kerkman vy. 
Weidner Williams Roofing Co., supra. See, also, Tlamka v. 
Goodyear Tire & Rubber Co., 225 Neb. 789, 408 N.W.2d 291 
(1987) (no reasonable controversy existed when all medical tes- 
timony agreed that claimant’s condition was probably caused by 
his industrial accident). 

After McBee was initially injured, Goodyear voluntarily paid 
workers’ compensation benefits to McBee until August 1995. 
Before Garvin’s deposition was taken in September 1996, 
McBee presented no evidence of a causal relationship between 
his injury and his employment. A workers’ compensation claim- 
ant bears the burden to establish a causal relationship between 
the alleged injury and the employment. U S West Communica- 
tions v. Taborski, 253 Neb. 770, 572 N.W.2d 81 (1998). 

The review panel, after reviewing the evidence, concluded 
that there was no evidence establishing a causal relationship 
between the alleged injury and the employment prior to 
Garvin’s deposition on September 17, 1996, and that a reason- 
able controversy existed up to that point. Goodyear’s payments 
for temporary total disability were made within 30 days of 
Garvin’s deposition, and the review panel correctly determined 
that penalties pursuant to § 48-125 should not have been 
imposed by the trial judge. 

Until an employee presents the employer with competent 
medical evidence that he or she is entitled to workers’ compen- 
sation benefits, a reasonable controversy may exist regarding 
the employer’s liability notwithstanding the fact that the 
employer has voluntarily paid benefits to the employee. Volun- 
tary payments of compensation do not constitute an admission 
of liability by the employer. The fact, however, that an employer 
voluntarily pays benefits does not in all cases permit the 
employer to cease payment of benefits without being subject to 
penalties if the cessation of benefits was not justified. 


DuTy TO INVESTIGATE 
McBee assigns as error the review panel’s holding that 
Goodyear did not have a duty to investigate the compensability 
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of McBee’s claim. We conclude that on the facts of this case, 
where the payments are voluntary, Goodyear did not have an 
affirmative duty to investigate, and we affirm the review panel’s 
holding on this issue. 


GOODYEAR’S CROSS-APPEAL 

Goodyear cross-appealed, asserting that if this court were to 
reverse the review panel’s decision, we should not reinstate the 
trial court’s award of a $5,000 attorney fee, as that sum repre- 
sents all the fees and costs incurred in the entire representation 
of McBee at the trial court level. We do not need to address 
Goodyear’s cross-appeal, as we are affirming the review panel’s 
holding, and therefore, McBee is not entitled to an award of any 
attorney fees. 

AFFIRMED. 
HENpRY, C.J., not participating. 


STAN SMITH, APPELLEE, V. PAOLI POPCORN Co., 
A NEBRASKA CORPORATION, FORMERLY KNOWN AS 
MorRMAC POPCORN COMPANY, APPELLANT. 

587 N.W. 2d 660 


Filed January 8, 1999. No. S-97-1218. 


1, Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

2. ___:___. In reviewing an order granting a motion for summary judgment, the ques- 
tion is not how a factual issue is to be decided, but whether any real issue of material 
fact exists. 

3. Trial: Juries: Evidence. Where the facts are undisputed or are such that reasonable 
minds can draw but one conclusion therefrom, it is the duty of the trial court to decide 
the question as a matter of law rather than submit it to the jury for determination. 

4. Trial: Juries: Evidence: Time. When there is no precise rule of law which govems, 
the question of what, under the circumstances of a particular case, is a reasonable 
amount of time is usually a question for the jury. 


Appeal from the District Court for Chase County: Joun J. 
BATTERSHELL, Judge. Reversed and remanded for further 
proceedings. 
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McCorMACK, and MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 


This is an action for damages arising from the alleged wrong- 
ful rejection of goods. The trial court granted summary judg- 
ment for the plaintiff on the issue of liability, finding that the 
defendant had ineffectively rejected the goods. The case pro- 
ceeded to trial on damages, but prior to submitting the case to 
the jury, the trial court granted a directed verdict in the amount 
of $28,542.37. 


SCOPE OF REVIEW 

In reviewing a summary judgment, an appellate court views 
the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. Barnett v. 
Peters, 254 Neb. 74, 574 N.W.2d 487 (1998). 

In reviewing an order granting a motion for summary judg- 
ment, the question is not how a factual issue is to be decided, 
but whether any real issue of material fact exists. Miller v. City 
of Omaha, 253 Neb. 798, 573 N.W.2d 121 (1998). 


FACTS 

Stan Smith (Smith) and Paoli Popcorn Co. (Paoli) entered 
into a contract in which Paoli agreed to purchase popcorn 
grown by Smith in the 1994 season for 10 cents per pound. The 

contract provided in relevant part: 
When the Crop is fully matured, Grower [Smith] will har- 
vest it in a good husbandlike manner, and will shell the 
Crop. . . . Grower will deliver the Crop to Buyer [Paoli] 
during normal business hours on any business day at. . . 
F.O.B. Grower’s bin located at Lamar NE. . . . All Crop 
delivered by Grower under this contract will be FREE 
FROM FOREIGN MATTER, FIELD CORN AND FROM 
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MOLDY, DAMAGED OR IMMATURE POPCORN, 
AND IN A GOOD MARKETABLE CONDITION, AND 
WILL CONTAIN 16% MOISTURE OR LESS... . Buyer 
may discount at least $1.00/cwt or reject any of the Crop 
delivered or tendered for delivery under this contract that 
does not comply with all of the conditions, specifications 
and requirements set forth in this contract. Buyer may 
reject in full any delivery or tendered delivery of the Crop 
made or tendered under this contract if more than 10% of 
the Crop in such delivery or tendered delivery does not 
conform to the conditions, specifications and requirements 
set forth in this contract. 

Smith harvested the popcorn either the last week of 
September or the first week of October 1994. During harvest, it 
began to mist, and Smith’s son Steven Smith noticed smut 
attached to the last load of the harvested popcorn. At that time, 
an agent of Paoli, Thomas Harmon, visited the grain bins where 
the popcorn was being stored. Harmon obtained samples of the 
popcorn, noticed the smut, and spoke with Smith’s son Rob 
Smith about the smut. Later, when Harmon was asked whether 
he had intended to reject the popcorn when he first noticed the 
smut, he responded that it was his intention to try to find a mar- 
ket for the popcorn so he would not have to officially reject it. 

After the harvest, Harmon spoke with Steven Smith over the 
telephone and told him that he did not know if Paoli would be 
able to use the popcorn. Harmon denied specifically rejecting 
the popcorn during that telephone call. 

In January 1995, Harmon spoke with Smith directly and told 
Smith that he was having difficulty finding a market for the 
popcorn. Harmon showed Smith a sample of good, marketable 
popcorn that satisfied the contract and a sample of Smith’s pop- 
corn for comparison. According to Harmon, the difference in 
quality was obvious. Harmon informed Smith that Paoli was 
trying to find a market where the popcorn could possibly be 
used and that he was checking into polishing the popcorn to 
remove the smut. Harmon told Smith that he would send out 
some samples of the popcorn in an effort to find a market, but 
to that point in time, there had been no interest in popcorn of 
such low quality. Harmon claimed he told Smith that he did not 


SMITH v. PAOLI POPCORN CO. 913 
Cite as 255 Neb. 910 


know if Paoli could even use the popcorn at all and stated that 
Smith responded, “ “Yeah, I was kinda afraid of that.’” 

Steven Smith did not think that the smut posed a “serious 
threat” to the marketability of the popcorn. He indicated that 
Harmon’s comments that the popcorn would be difficult to mar- 
ket did not concern him, since “all processors . . . say that.” 
According to Steven Smith, he was not informed that there 
might be any problem marketing the popcorn until at least 1 
month after the harvest. Steven Smith denied that any negotia- 
tion of damages took place before April 1995. 

The parties had conflicting opinions as to whether the smut 
could: be cleaned from the popcorn. Smith believed that the pop- 
corn could be cleaned prior to market and, consequently, that he 
was entitled to be paid the 10 cents per pound agreed upon in 
the contract. Harmon did not believe that the popcorn could be 
cleaned. 

On April 4, 1995, Harmon called Smith and told him that 
Paoli was not going to be able to market the popcorn as pre- 
mium popcorn because of the smut and that Paoli needed to 
officially reject it. In a letter dated April 6, Paoli rejected the 
popcorn in writing. 

After the formal rejection, Paoli offered to buy the popcorn 
at a price of 8 cents per pound. Smith rejected this offer and 
made plans to sell the popcorn on the open market and then sue 
Paoli for damages. The popcorn market was poor at that time, 
and Smith had only received a quote of 5 cents per pound, but 
he still did not want to sell Paoli the popcorn for 8 cents per 
pound unless Paoli acknowledged that Smith was entitled to sue 
for the difference between the 8 cents currently offered and the 
10 cents agreed upon in the contract. 

Smith sued Paoli in October 1995 and alleged that Paoli had 
failed to seasonably, or within a reasonable time, notify Smith 
that the popcorn was rejected. Smith alleged that as a direct and 
proximate result of the breach of the contract, he had suffered 
general, special, and consequential damages, including the sale 
of the popcorn at a reduced price, storage fees, and lost interest. 
Smith died in September 1996, and the action was subsequently 
revived by Steven Smith, the personal representative of Smith’s 
estate. 
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In June 1997, Smith filed a motion for summary judgment, 
claiming there were no issues of material fact as to the inade- 
quacy of Paoli’s rejection and revocation of acceptance of the 
tendered popcorn, which failure constituted an acceptance. 
Paoli filed a cross-motion for summary judgment, claiming it 
was entitled to judgment as a matter of law because it had given 
timely notice of its rejection of the tendered goods. 

The trial court found that the following facts were not in 
dispute: 

1. The plaintiff and the defendant entered into a written 
contract on March 31, 1994, for the defendant to purchase 
popcorn which was to be grown by the plaintiff on certain 
real estate. Among other things, the contract set out that 
delivery was to be FO.B., the plaintiff’s grain bin. Harvest 
of the popcorn occurred in late September or early October 
of 1994, and the popcorn harvested by the plaintiff was 
placed in the plaintiff’s grain bin at harvest. 

2. The defendant inspected the popcorn within a day or 
two of the harvest and delivery of the popcorn to the plain- 
tiff’s bin. At the time of that inspection, the defendant 
noticed that there was a “smut” problem... . The defend- 
ant knew at that time that the “smut” problem could not be 
corrected, but the defendant did not reject the popcorn and 
indicated to the plaintiff that the defendant was going to try 
to find a market for the popcorn and not officially reject it. 

3. The defendant later informed the plaintiff through his 
son that the defendant did not know if the defendant would 
be able to market the popcorn or even if the defendant 
would be able to use it. The defendant again at that time 
did not reject the popcorn. 

4. In January of 1995, the plaintiff stopped by the 
defendant’s office to talk about the popcorn. The plaintiff 
wanted to know what the defendant might be able to do. 
The defendant again did not reject the popcorn at that time 
and again told the plaintiff that [it] was trying to find an 
outlet to allow the defendant to possibly use the popcorn. 
In addition, at that time, the defendant stated that it was 
checking into a polisher to better clean up the popcorn. 
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5. In January, 1995, the defendant knew that the pop- 
corn could not be sold as premium popcorn, but again the 
defendant did not reject the popcorn. 

6. The defendant inspected the popcorn at the plaintiff’s 
grain bin on only one occasion after harvest even though 
the defendant knew that it could go to the grain bin for 
additional inspection at any time. 

7. The popcorn was rejected verbally on April 4, 1995, 
and then in writing on April 6, 1995. 

The trial court concluded as a matter of law that the rejection 
of the goods was not made within a reasonable time, and the 
case proceeded to trial on the issue of damages. At the close of 
all the evidence, Paoli’s motion to dismiss was overruled. Smith 
moved for a directed verdict in the amount of $28,542.37, 
which motion was sustained, and a judgment was entered 
against Paoli in that amount. Paoli timely appealed. 


ASSIGNMENTS OF ERROR 

On appeal, Paoli claims that the trial court erred in sustaining 
Smith’s motion for summary judgment on the issue of effective 
rejection, in denying Paoli’s motion for summary judgment on 
the issue of effective rejection, in sustaining Smith’s objections 
to Paoli’s offer of evidence relevant to material issues of good 
faith performance and enforcement of the contract and commer- 
cially reasonable resale, in failing to sustain Paoli’s motion to 
dismiss, and in sustaining Smith’s motion for directed verdict. 


ANALYSIS 
The issue presented is whether Paoli failed to timely reject 
the popcorn. Neb. U.C.C. § 2-602(1) (Reissue 1992) provides: 
“Rejection of goods must be within a reasonable time after their 
delivery or tender. It is ineffective unless the buyer seasonably 
notifies the seller.” See Fabricators, Inc. v. Farmers Elevator, 
Inc., 203 Neb. 150, 277 N.W.2d 676 (1979). 
Neb. U.C.C. § 2-606 (Reissue 1992) provides in part: 
(1) Acceptance of goods occurs when the buyer 
(a) after a reasonable opportunity to inspect the goods 
signifies to the seller that the goods are conforming or that 
he will take or retain them in spite of their nonconformity; 
or 
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(b) fails to make an effective rejection (subsection (1) 
of section 2-602), but such acceptance does not occur until 
the buyer has had a reasonable opportunity to inspect 
them; or 

(c) does any act inconsistent with the seller’s owner- 
ship; but if such act is wrongful as against the seller it is 
an acceptance only if ratified by him. 

Neb. U.C.C. § 1-204 (Reissue 1992) provides: 

(1) Whenever the Uniform Commercial Code requires 
any action to be taken within a reasonable time, any time 
which is not manifestly unreasonable may be fixed by 
agreement. 

(2) What is a reasonable time for taking any action 
depends on the nature, purpose and circumstances of such 
action. 

(3) An action is taken “seasonably” when it is taken at 
or within the time agreed or if no time is agreed at or 
within a reasonable time. 

Prior to trial, Smith and Paoli each filed a motion for sum- 
mary judgment. Smith claimed as a matter of law that Paoli’s 
failure to adequately reject or revoke its acceptance of the ten- 
dered popcorn in a timely and unequivocal fashion constituted 
an acceptance of the popcorn. In response, Paoli claimed that 
there was no genuine issue of material fact that it had given ade- 
quate and timely notice of rejection to Smith. After reviewing 
the facts, the trial court found that the rejection of the popcorn 
had not been done in a reasonable amount of time after delivery 
or tender. The court specifically found that “a rejection of goods 
delivered in October of 1994 and finally rejected in April of 
1995 is not seasonable and is completely ineffective.” 

In reviewing a summary judgment, an appellate court views 
the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. Barnett v. 
Peters, 254 Neb. 74, 574 N.W.2d 487 (1998). We have also 
found that where the facts are undisputed or are such that rea- 
sonable minds can draw but one conclusion therefrom, it is the 
duty of the trial court to decide the question as a matter of law 
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rather than submit it to the jury for determination. See El Fredo 
Pizza, Inc. v. Roto-Flex Oven Co., 199 Neb. 697, 261 N.W.2d 
358 (1978). 

Although the facts in this case are largely undisputed, there 
is more than one inference that can be drawn as to whether Paoli 
rejected the popcorn within a reasonable amount of time. One 
inference is that there was no rejection of the goods until April 
1995 and that a rejection of popcorn 6 to 7 months after deliv- 
ery is, per se, unreasonable. The other inference would be that 
in light of the communication which ensued between the parties 
and considering that at all relevant times Smith knew that the 
popcorn contained smut and therefore was possibly not mar- 
ketable, it was reasonable to delay rejecting the popcorn until 
all attempts to market it had failed. 

Whether or not Paoli rejected the goods in a reasonable 
amount of time is a question of fact. What is a reasonable time 
depends upon the circumstances surrounding the action. In 
Gustav Thieszen Irr. Co., Inc. v. Meinberg, 202 Neb. 666, 276 
N.W.2d 664 (1979), we considered whether the trial court 
should have determined as a matter of law, rather than submit- 
ting to the jury, the question of whether the delivery of the 
goods was effected within a reasonable time, since the contract 
in that case did not specify a delivery time. We stated that when 
there is no precise rule of law which governs, the question of 
what, under the circumstances of a particular case, is a reason- 
able amount of time is usually a question for the jury. See, also, 
Koperski v. Husker Dodge, Inc., 208 Neb. 29, 302 N.W.2d 655 
(1981) (noting that general rule is that questions whether goods 
are substantially impaired by nonconformity or whether revoca- 
tion of acceptance is given within reasonable amount of time 
are questions of fact subject to jury’s determination); Duplex 
Mfg. Co. v. Atlas Leasing Corp., 184 Neb. 294, 166 N.W.2d 732 
(1969) (holding that it was question for jury whether buyer had 
been given reasonable amount of time to inspect goods to see 
whether they conformed with contract); Wendt v. Beardmore 
Suburban Chevrolet, 219 Neb. 775, 779, 366 N.W.2d 424, 427 
(1985) (finding that whether buyer has “exercise[d] ownership” 
over such goods is question of reasonableness and is question of 
fact). 
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Based upon the circumstances of this case and giving all rea- 
sonable inferences to Paoli, whether Paoli rejected the goods 
within a reasonable time presents a material issue of fact. Thus, 
the district court erred in granting summary judgment on this 
issue. 


CONCLUSION 
We reverse the summary judgment and remand the cause for 
further proceedings. As the reversal of the summary judgment 
is decisive of this appeal, we need not address the other errors 
assigned by Paoli. 
REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


STATE OF NEBRASKA, APPELLEE, V. DANIEL STROHL, APPELLANT. 
587 N.W. 2d 675 


Filed January 8, 1999. No. S-97-1250. 


1. Motions to Suppress: Appeal and Error. A trial court’s ruling on a motion to sup- 
press will be upheld unless its findings are clearly erroneous. 

2. Trial: Juries: Appeal and Error. The retention or rejection of a venireperson as a 
juror is a matter of discretion with the trial court and is subject to reversal only when 
clearly wrong. 

3. Venue: Appeal and Error. A motion for change of venue is addressed to the dis- 
cretion of the trial judge and will not be disturbed absent an abuse of discretion. 

4. Sentences: Appeal and Error. A sentence within statutory limits will not be dis- 
turbed on appeal absent an abuse of discretion. 

5. intercepted Communications. The Nebraska intercepted communications statutes 
make it unlawful to deliberately intercept through the use of any electronic, mechan- 
ical, or other device, any oral communications, unless the interceptor has previously 
obtained a court order permitting the interception or is a party to the communica- 
tion, or one of the parties to the communication has previously consented to the 
interception. 

6.  __. In order for a statement to fall within the protection of the intercepted 
communications statutes, the conversation must first be determined to be an oral 
communication. 

7, Intercepted Communications: Words and Phrases. An oral communication is 
defined as any oral communication uttered by a person exhibiting an expectation that 
such communication is not subject to interception under circumstances justifying 
such expectation. 

8. : . For a statement to fall within the definition of oral communication found 


in Neb. Rev. Stat. § 86-701(12) (Reissue 1994), the communication must be uttered 
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by a person (1) who has a subjective expectation of privacy and (2) whose expecta- 
tion is objectively reasonable under the circumstances. 

9, __:___. In order for a face-to-face conversation in a jail visiting room to be con- 
sidered an oral communication under Neb. Rev. Stat. § 86-701 et seq. (Reissue 1994 
& Cum Supp. 1996), the person making the statement must have a subjective expec- 
tation of privacy which is objectively reasonable under the circumstances. 

10. Due Process: Evidence: Prosecuting Attorneys. The suppression by the prosecu- 
tion of evidence favorable to an accused upon request violates due process where the 
evidence is material either to guilt or to punishment, irrespective of the good faith or 
bad faith of the prosecution. 

11, Evidence. There is no duty to disclose evidence that is inculpatory. 

12. Juror Qualifications. The law does not require that a juror be totally ignorant of the 
facts and issues; it is sufficient if the juror can lay aside his or her impressions or 
Opinions and render a verdict based on the evidence. 

13. Jurors: Presumptions: Proof. The competency of a juror is generally presumed, 
and the burden is on the challenging party to establish otherwise. 

14, Venue: Due Process. To warrant a change of venue due to pretrial publicity, mere 
exposure to news accounts of a crime does not presumptively deprive a criminal 
defendant of due process. 

15. Venue. Press coverage which is factual in nature cannot serve as the basis for change 
of venue. 

16. Trial: Juries. Except where there is a showing that without sequestration a party’s 
rights would be prejudiced, a party has no right to examine venirepersons out of the 
presence of all other venirepersons. 

17. Sentences: Rules of Evidence. The sentencing phase is separate and apart from the 
trial phase, and the traditional rules of evidence may be relaxed following conviction 
so that the sentencing authority can receive all information pertinent to the imposi- 
tion of sentence. 

18. Sentences: Evidence, A sentencing court has broad discretion as to the source and 
type of evidence and information that may be used in determining the kind and extent 
of the punishment to be imposed. 


Appeal from the District Court for York County: MICHAEL 
OwENS, Judge. Affirmed. 


James R. Mowbray and Robin W. Hadfield, of Nebraska 
Commission on Public Advocacy, for appellant. 


Don Stenberg, Attorney General, and Mark D. Starr for 
appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


HENpRY, C.J. 
The present action involves Daniel Strohl’s appeal from his 
conviction and sentence for criminal conspiracy to commit the 
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crime of escape and the crime of use of a deadly weapon during 
the commission of a felony. See Neb. Rev. Stat. § 28-202 
(Reissue 1995). Strohl was found guilty and sentenced to a term 
of not less than 20 nor more than 30 years’ imprisonment. See 
Neb. Rev. Stat. § 28-105 (Reissue 1995). We affirm. 


I. FACTUAL BACKGROUND 

In December 1996, Strohl was being held in the York County 
jail awaiting sentencing in relation to his conviction for first 
degree murder in the death of Pamela Kelly. Raymond Avila, 
Virginia Jarrell, and Denise Hanson were also incarcerated dur- 
ing this time period. Jarrell’s cellmate was Hanson, and Strohl’s 
cellmate was Avila. Even though Strohl and Jarrell were housed 
in separate cellblocks, their cells were directly adjacent to each 
other. Given the proximity of the cells, Strohl and Jarrell were 
able to speak to each other through openings in the jail doors 
where food trays were given to inmates. 

On December 30, 1996, Strohl’s cellmate, Avila, sent the 
York County sheriff, Dale Radcliff, a note asking to talk to him. 
Avila informed Radcliff that Strohl had arranged for his “girl- 
friend” to bring a weapon to the law library and that she was 
going to leave the weapon in the same location where she had 
been leaving cigarettes. In an attempt to verify Avila’s state- 
ments, Radcliff and his deputy went to the law library to con- 
duct a search and found two packs of cigarettes hidden behind 
various books. Radcliff reported the incident to the county 
attorney and then contacted the Nebraska State Patrol to have a 
surveillance camera installed in the library. Radcliff spoke with 
Avila again on December 30; Avila told Radcliff that Strohl had 
written a letter to “some woman.” Radcliff went to the jail mail- 
room to verify what Avila had told him and retrieved an outgo- 
ing letter sent by Strohl addressed to Jarrell, who had been 
released from custody on December 15. Radcliff did not open 
the letter but merely photographed the envelope and allowed the 
letter to be mailed. The next day, Radcliff saw Jarrell enter the 
sheriff’s office and hand an envelope to the dispatcher. Radcliff 
retrieved the envelope, opened it and photocopied the letter, and 
sent it on to Strohl. Based on the contents of the letter, Radcliff 
and two State Patrol officers again searched the library and 
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found additional cigarettes. That same day, Avila informed 
Radcliff that Strohl was going to meet with “this woman” dur- 
ing visitation the next day to arrange for a weapon to be brought 
to the law library. 

Based on the information obtained from Avila and the evi- 
dence found in the law library, Radcliff had a microphone 
placed in the jail visiting room to intercept the face-to-face con- 
versations between Strohl and Jarrell. The jail visiting rooms at 
the York County jail are concrete block, approximately 5 feet 
wide by 6 feet long on either side of a pane of glass that sepa- 
rates the visitor and the inmate. Below the glass is an area of 
approximately 6 to 8 inches which is solid except for a stainless 
steel grate in the middle. The microphone was placed in this 
stainless steel grate. The microphone receiver was placed in the 
sheriff’s office, where it was monitored by a State Patrol drug 
investigator. 

This procedure was followed four times, Because the suffi- 
ciency of the evidence is not at issue, we find it unnecessary to 
provide a factual recitation of the events that transpired after the 
initial interception. This court merely notes that the transcript of 
the intercepted communications reveals that an escape plan was 
being formulated. 

On February 12, 1997, an information was filed against 
Strohl, charging him with criminal conspiracy to commit the 
crime of escape and the crime of use of a deadly weapon during 
the commission of a felony. Strohl filed an amended motion to 
suppress, seeking to exclude any intercepted oral communica- 
tions or evidence derived from the allegedly illegal interception. 
Strohl argued the communications were intercepted in violation 
of Neb. Rev. Stat. § 86-701 et seq. (Reissue 1994 & Cum. Supp. 
1996). The district court overruled the motion and determined 
the communications in question were not “oral communica- 
tions” as defined by § 86-701(12), because neither Strohl nor 
Jarrell exhibited either an objective or a subjective expectation 
of privacy. Strohl also filed a motion for change of venue and 
argued the pretrial publicity regarding his prior murder convic- 
tion would effectively deny him his constitutional right to a fair 
trial. This motion was overruled, and the case proceeded to trial. 
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II. ASSIGNMENTS OF ERROR 

Strohl contends the district court erred in (1) failing to sus- 
tain his motion to suppress, because the jail visiting-room con- 
versations were intercepted in violation of the Nebraska inter- 
cepted communications statutes, § 86-701 et seq.; (2) overruling 
his motion for a mistrial because the State failed to provide 
exculpatory evidence, in violation of Brady v. Maryland, 373 
U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963); (3) failing to 
sustain certain motions to strike, which in turn forced him to use 
peremptory challenges; (4) overruling his motion to change 
venue; and (5) imposing an excessive sentence which was pred- 
icated on the court’s receipt of a letter from Kelly’s family as 
part of the presentence report. 


Ill. STANDARD OF REVIEW 

A trial court’s ruling on a motion to suppress, apart from 
determinations of reasonable suspicion to conduct investigatory 
stops and probable cause to perform warrantless searches, is to 
be upheld on appeal unless its findings of fact are clearly erro- 
neous. In making this determination, an appellate court does not 
reweigh the evidence or resolve conflicts in the evidence, but, 
rather, recognizes the trial court as the finder of fact and takes 
into consideration that it observed the witnesses. State v. 
Konfrst, 251 Neb. 214, 556 N.W.2d 250 (1996). 

The retention or rejection of a venireperson as a juror is a 
matter of discretion with the trial court and is subject to rever- 
sal only when clearly wrong. State v. Jacob, 253 Neb. 950, 574 
N.W.2d 117 (1998); State v. McHenry, 247 Neb. 167, 525 
N.W.2d 620 (1995). 

A motion for change of venue is addressed to the discretion 
of the trial judge and will not be disturbed absent an abuse of 
discretion. State v. Jacob, supra. 

A sentence within statutory limits will not be disturbed on 
appeal absent an abuse of discretion. State v. Hill, 255 Neb. 173, 
583 N.W.2d 20 (1998). 


IV. ANALYSIS 
1. “ORAL COMMUNICATION” 
In Strohl’s first assignment of error, Strohl claims the district 
court erred in failing to sustain his motion to suppress, because 
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the jail visiting-room conversations were intercepted in viola- 
tion of the Nebraska intercepted communications statutes, 
§ 86-701 et seq. 

In State v. Hinton, 226 Neb. 787, 794, 415 N.W.2d 138, 143 
(1987), we stated that the Nebraska intercepted communica- 
tions statutes make 

it unlawful to... deliberately intercept . . . through the use 
of any “electronic, mechanical, or other device,” any... 
oral communications, unless the interceptor has previ- 
ously obtained a court order permitting the interception 
or is a party to the communication, or one of the parties 
to the communication has previously consented to the 
interception. 
In order for a statement to fall within the protection of these 
statutes, however, the conversation must first be determined to 
be an “ ‘oral communication.’” State v. Weikle, 239 Neb. 157, 
159, 474 N.W.2d 486, 488 (1991). An oral communication is 
defined as “any oral communication uttered by a person exhibit- 
ing an expectation that such communication is not subject to 
interception under circumstances justifying such expectation . . 
..” § 86-701(12). In State v. Weikle, supra (citing United States 
v. McIntyre, 582 F.2d 1221 (9th Cir. 1978)), we stated that for a 
statement to fall within the statute’s definition, the communica- 
tion must be uttered by a person (1) who has a subjective expec- 
tation of privacy and (2) whose expectation is objectively rea- 
sonable under the circumstances. 

In State vy. Weikle, 239 Neb. at 160, 474 N.W.2d at 489, we 
determined there is no reasonable expectation of privacy within 
the confines of a “ ‘jail cell.” We cited with approval In re 
Joseph A., 30 Cal. App. 3d 880, 106 Cal. Rptr. 729 (1973), for 
the proposition that there is no reasonable expectation of pri- 
vacy as to oral communications within a “police station or jail 
facility.” State v. Weikle, 239 Neb. at 161, 474 N.W.2d at 489. 
However, this court has never before been presented with the 
question of whether an inmate has a reasonable expectation of 
Privacy in a face-to-face conversation in a “jail visiting room.” 
Because the Nebraska intercepted communication statutes are 
patterned after title III of the Omnibus Crime Control and Safe 
Streets Act of 1968, 18 U.S.C. § 2510 et seq. (1994), we look to 


924 255 NEBRASKA REPORTS 


federal law in interpreting the provisions of the Nebraska inter- 
cepted communications statutes. See, State v. Weikle, supra; 
State v. Hinton, supra. 

In Lanza v. New York, 370 U.S. 139, 82S. Ct. 1218, 8 L. Ed. 
2d 384 (1962), the U.S. Supreme Court addressed a situation 
where the police recorded a jail visiting-room conversation 
between Lanza and his jailed brother. Lanza later refused in a 
hearing before a legislative investigating committee to answer 
questions based on the secret recording. After upholding 
Lanza’s conviction on independent grounds, the Supreme Court 
added that in any case, Lanza could not rely on the Fourth 
Amendment in refusing to answer the committee’s questions, 
because the location of the recorded conversation, a jail visiting 
room, was not a protected area. The Court stated: 

[T]o say that a public jail is the equivalent of a man’s 
“house” or that it is a place where he can claim constitu- 
tional immunity from search or seizure of his person, his 
papers, or his effects, is at best a novel argument. To be 
sure, the Court has been far from niggardly in construing 
the physical scope of Fourth Amendment protection. A 
business office is a protected area, and so may be a store. 
A hotel room, in the eyes of the Fourth Amendment, may 
become a person’s “house,” and so, of course, may an 
apartment. An automobile may not be unreasonably 
searched. Neither may an occupied taxicab. Yet, without 
attempting either to define or predict the ultimate scope of 
Fourth Amendment protection, it is obvious that a jail 
shares none of the attributes of privacy of a home, an auto- 
mobile, an office, or a hotel room. In prison, official 
surveillance has traditionally been the order of the day. 
Though it may be assumed that even in jail, or perhaps 
especially there, the relationships which the law has 
endowed with particularized confidentiality must continue 
to receive unceasing protection, there is-no claimed viola- 
tion of any such special relationship here. 
370 U.S. at 143-44. 

Similarly, in People v. Santos, 26 Cal. App. 3d 397, 102 Cal. 
Rptr. 678 (1972), the court determined that the federal wiretap 
statute was inapplicable to a jail visiting-room conversation, 
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because the parties did not have an expectation of privacy, i.e., 
the conversation was outside the definition of an “oral commu- 
nication.” In Santos, the defendant and his wife spoke on an 
intercom system in the jail visiting room. In an attempt to sup- 
press the statement at trial, the defendant argued he intended to 
communicate with his wife in confidentiality; the court rejected 
this contention. On appeal, the defendant alleged the trial court 
erred in refusing to grant the motion to suppress, because the 
monitoring violated the federal wiretap law, 18 U.S.C. §§ 2510 
through 2520. The court rejected this argument, stating that the 
conversation was outside the statutory definition of an “oral 
communication” because the defendant did not possess a sub- 
jective expectation of privacy, and that an expectation of privacy 
under such circumstances would have been unreasonable. The 
defendant further alleged the monitoring violated his 4th and 
14th Amendment rights. The court rejected his argument, citing 
Lanza, supra, and stated that “(i]t has repeatedly been held... 
that electronic surveillance of conversations between jail 
inmates and their visitors does not transgress the constitutional 
prohibition against unreasonable searches and seizures.” 26 Cal. 
App. 3d at 402, 102 Cal. Rptr. at 681. See, also, People v. Von 
Villas, 11 Cal. App. 4th 175, 15 Cal. Rptr. 2d 112 (1992) (hold- 
ing that there is no expectation of privacy in jail visiting area 
and that federal wiretap statute does not apply in such situa- 
tions); People v. Blehm, 44 Colo. App. 472, 623 P.2d 411 (1980) 
(holding that there is no right of privacy in jail visiting room 
conversations under Fourth Amendment or federal wiretap law). 

However, in Katz v. United States, 389 U.S. 347, 351-52, 88 
S. Ct. 507, 19 L. Ed. 2d 576 (1967), the Supreme Court declared 
that “the Fourth Amendment protects people, not places. What 
a person . . . seeks to preserve as private, even in an area acces- 
sible to the public, may be constitutionally protected.” Based on 
the holding in Katz and the fact that Lanza v. New York, 370 
U.S. 139, 82 S. Ct. 1218, 8 L. Ed. 2d 384 (1962), epitomized the 
“protected areas” analysis, a few courts have intimated moving 
away from Lanza’s total rejection of privacy in favor of a posi- 
tion limiting eavesdropping to situations where a showing of 
institutional security has been made. See, e.g., Bonner v. 
Coughlin, 517 F.2d 1311 (7th Cir. 1975), cert. denied 435 U.S. 
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932, 98 S. Ct. 1507, 55 L. Ed. 529 (1978); Donaldson v. Super. 
Ct. of Los Angles Cty., 35 Cal. 3d 24, 672 P.2d 110, 196 Cal. 
Rptr. 704 (1983). The greater weight of authority, however, has 
consistently followed Lanza and upheld the admission of mon- 
itored conversations in police stations, jail visiting rooms, or 
jail cells. For instance, in United States v. Paul, 614 F.2d 115, 
116 (6th Cir. 1980), the Sixth Circuit stated: 
It still appears to be good law that so far as the Fourth 
Amendment is concerned, jail officials are free to intercept 
conversations between a prisoner and a visitor. This was 
the ruling in Lanza v. New York, 370 U.S. 139, 82 S.Ct. 
1218, 8 L.Ed.2d 384 (1962)[,] and it appears to have sur- 
vived Katz v. United States, 389 U.S. 347, 88 S.Ct. 507, 19 
L.Ed.2d 576 (1967). 
See, e.g., United States v. Hearst, 563 F.2d 1331 (9th Cir. 1977), 
cert. denied 435 U.S. 1000, 98 S. Ct. 1656, 56 L. Ed. 2d 90; 
Christman v. Skinner, 468 F.2d 723 (2d Cir. 1972). 

Strohl argues he had an expectation of privacy in the jail vis- 
iting room because the room is surrounded by concrete block 
walls; the room has steel doors which are closed during visita- 
tion; there are no intercoms or devices for jail staff to commu- 
nicate with, listen to, or monitor conversations in the visiting 
room; and there is only a small window on the visitor’s side of 
the room where jail staff can observe the inmate and visitor. The 
State concedes the evidence is divided as to whether Strohl 
exhibited a subjective expectation of privacy. However, the 
State argues that a subjective expectation of privacy is not 
enough; the expectation of privacy must also be objectively rea- 
sonable. We agree and so held in State v. Weikle, 239 Neb. 157, 
474 N.W.2d 486 (1991). 

We find the Fourth Amendment principle in Lanza v. New 
York, supra, and the holdings in People v. Santos, 26 Cal. App. 
3d 397, 102 Cal. Rptr. 678 (1972); People v. Von Villas, supra; 
and People v. Blehm, supra, persuasive and conclude that 
Strohl’s subjective expectation of privacy in his face-to-face 
conversations with Jarrell in the jail visiting room was not 
objectively reasonable under the circumstances. As such, the 
conversations were not oral communications protected under 
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§ 86-701 et seq. We therefore hold that the district court’s deci- 
sion to overrule the motion to suppress was correct. 


2. FAILURE TO PROVIDE EXCULPATORY EVIDENCE 

In Strohl’s second assignment of error, Strohl claims the dis- 
trict court erred in overruling his motion for a mistrial based on 
the prosecution’s failure to provide exculpatory evidence, in 
violation of Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 
L. Ed. 2d 215 (1963). Strohl’s argument centers on a series of 
statements made by Hanson regarding her ability to obtain a 
gun for Jarrell. 

From December 4, 1996, to April 7, 1997, Hanson was incar- 
cerated in the York County jail and for at least part of this time 
was a cellmate of Jarrell’s. During their incarceration together, 
Jarrell asked Hanson to help her get Strohl out of jail. After 
Jarrell was released, she came to visit Hanson in jail. Jarrell 
asked Hanson if she could obtain a gun for her from her 
boyfriend. Hanson initially stated in a pretrial deposition that 
she never talked to her boyfriend about obtaining a gun for 
Jarrell. During trial, however, Hanson recanted and admitted 
writing a letter to her boyfriend about obtaining a gun. 

The recantation occurred during cross-examination on the 
fourth day of trial. Defense counsel asked Hanson whether she 
talked to her boyfriend about obtaining a gun, and Hanson 
responded, “I told you guys I didn’t, but I did. I didn’t want to 
get him in trouble.” Upon further cross-examination, Hanson 
stated that she had informed the prosecution of the inconsis- 
tency on Monday, the first day of trial. Hanson stated that after 
she informed the prosecution of the inconsistency, the prosecu- 
tion “told me to explain it in Court and that’s what I’m doing.” 
Strohl’s attorney moved for a mistrial. The district court denied 
the motion but granted the defense’s request for further cross- 
examination on the subject. Strohl claims he was prejudiced by 
not being informed until the fourth day of trial that Hanson had 
recanted, when the prosecution was aware of the discrepancy 4 
days prior. 

In Brady v. Maryland, 373 U.S. at 87, the Supreme Court 
held that “the suppression by the prosecution of evidence favor- 


928 255 NEBRASKA REPORTS 


able to an accused upon request violates due process where the 
evidence is material either to guilt or to punishment, irrespec- 
tive of the good faith or bad faith of the prosecution.” In United 
States v. Bagley, 473 U.S. 667, 105 S. Ct. 3375, 87 L. Ed. 2d 
481 (1985), the Court disavowed any difference between excul- 
patory and impeachment evidence for Brady purposes. The 
Court further noted that regardless of request, favorable evi- 
dence is “material,” and constitutional error results from its sup- 
pression by the government “‘if there is a reasonable probability 
that, had the evidence been disclosed to the defense, the result 
in the proceeding would have been different.” 473 U.S. at 682. 
See, e.g., Calderon v. Thompson, 523 U.S. 538, 118 S. Ct. 1489, 
140 L. Ed. 2d 728 (1998); Wood v. Bartholomew, 516 U.S. 1, 
116 S. Ct. 7, 133 L. Ed. 2d 1 (1995). In Kyles v. Whitley, 514 
U.S. 419, 434, 115 S. Ct. 1555, 131 L. Ed. 2d 490 (1995), the 
Court clarified the Bagley materiality standard and stated that a 
‘reasonable probability’ of a different result is accordingly 
shown when the government’s evidentiary suppression ‘under- 
mines confidence in the outcome of the trial.’” 

The difficulty this court has with Strohl’s contention is that 
Brady applies only to “favorable” evidence. See United States 
v. Bagley, 473 U.S. at 675 (stating that “the prosecutor is not 
required to deliver his entire file to defense counsel, but only to 
disclose evidence favorable to the accused”). The Eighth Circuit 
emphasized this point in U.S. v. Flores-Mireles, 112 F.3d 337, 
339 (8th Cir. 1997), where the court held that under Brady v. 
Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963), 
“[t]here is no duty to disclose evidence that is . . . inculpatory . 
..-” Several other federal circuits have ruled in a similar fash- 
ion. See, e.g., U.S. v. Arias-Villanueva, 998 F.2d 1491, 1506 
(9th Cir. 1993) (holding that Brady does not apply to evidence 
which “tends to inculpate, not exculpate”); U.S. v. Polland, 994 
F.2d 1262, 1267 (7th Cir. 1993) (holding that Brady does not 
apply to evidence “which is more inculpatory than exculpa- 
tory”). Moreover, in U.S. v. Willis, 997 F.2d 407 (8th Cir. 1993), 
the Eighth Circuit also ruled that Brady does not apply to incul- 
patory evidence even if the evidence contains a few seemingly 
inconsistent statements which defendant could have further 
used to impeach the witness. 
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In U.S. v. Willis, Steve Ettles, Charles Hopp, and Steven C. 
Willis were indicted on federal bank fraud charges. On appeal, 
Willis claimed a Brady violation had occurred in that the gov- 
ernment failed to turn over FBI routine investigation reports 
concerning conversations that agents had with Ettles. Willis’ 
claim arose from statements made by FBI agents at Ettles’ sen- 
tencing hearing. In response to a question by the prosecutor 
concerning one of Ettles’ objections to his presentence report, 
the agent stated that Ettles had told him during an interview that 
Willis had come up with the idea for one of the bank fraud 
schemes, but that Ettles admitted discussing the idea with his 
two partners. The Eighth Circuit rejected Willis’ Brady viola- 
tion claim, saying: 

This statement shows that Ettles directly inculpated, rather 
than exculpated, Willis. Accordingly, even if the [FBI rou- 
tine investigation reports] contained a few seemingly 
inconsistent statements with which Willis could have fur- 
ther impeached Ettles, we are confident that the reports as 
a whole were not material under Bagley because they 
directly inculpated Willis. Willis has failed to show how 
these reports undermine confidence in the trial’s outcome. 
997 F.2d at 414. 

The same is true in the case at bar. Strohl’s defense against 
the conspiracy charge was that the escape plan was never seri- 
ous and there was never an overt act in furtherance of the 
escape. To support this argument, the defense was using 
Hanson’s statements that she never contacted her boyfriend. 
However, Hanson’s recantation undermined the defense’s the- 
ory. The evidence that Hanson contacted her boyfriend about 
securing a gun demonstrates that Jarrell was serious about 
_ obtaining a weapon in furtherance of the escape and that the 
plan was moving forward. As such, the evidence of Hanson’s 
recantation served to inculpate rather than exculpate Strohl. 
Therefore, the evidence of Hanson’s recantation could not be 
considered material under United States v. Bagley, 473 US. 
667, 105 S. Ct. 3375, 87 L. Ed. 2d 481 (1985), and the district 
court was correct in overruling Strohl’s motion for mistrial. 
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3. MOTIONS TO STRIKE MEMBERS OF VENIRE 

In Strohl’s third assignment of error, Strohl claims the dis- 
trict court erred in failing to sustain certain motions to strike, 
which in turn forced him to use peremptory challenges. 

The record shows that several members of the general venire 
admitted reading newspaper articles regarding Strohl’s prior 
murder conviction. The voir dire transcript reveals that 19 of the 
original 29 venirepersons had heard or read something regard- 
ing this case or the prior case. During voir dire, the defense 
moved to strike 10 of 29 venirepersons for cause. The district 
court sustained three of those challenges and denied the other 
seven. Strohl complains the district court erred in overruling 
these seven motions to strike, which in turn forced him to use 
his peremptory challenges. 

The law does not require that a juror be totally ignorant of the 
facts and issues; it is sufficient if the juror can lay aside his or 
her impressions or opinions and render a verdict based on the 
evidence. State v. Lotter, ante p. 456, 586 N.W.2d 591 (1998); 
State v. Jacob, 253 Neb. 950, 574 N.W.2d 117 (1998). The com- 
petency of a juror is generally presumed, and the burden is on 
the challenging party to establish otherwise. State v. Jacob, 
supra; State v. Rice, 231 Neb. 202, 435 N.W.2d 889 (1989). The 
retention or rejection of a venireperson as a juror is a matter of 
discretion with the trial court and is subject to reversal only 
when clearly wrong. State v. Lotter, supra; State v. Jacob, supra; 
State v. McHenry, 247 Neb. 167, 525 N.W.2d 620 (1995). 

Even though the record reveals that several venirepersons 
possessed knowledge of Strohl’s prior conviction, the record, 
taken as a whole, adequately demonstrates that each juror either 
had formed no opinion regarding Strohl’s guilt or innocence or 
could set aside any opinions and decide the case based on the . 
evidence. We therefore find the district court did not abuse its 
discretion in denying Strohl’s motions to strike. 

Strohl’s additional complaint that the district court’s failure 
to sustain his motions to strike denied him due process by forc- 
ing him to use peremptory challenges is without merit. In Ross 
v. Oklahoma, 487 U.S. 81, 108 S. Ct. 2273, 101 L. Ed. 2d 80 
(1988), the Court explained that whether the wrongful denial of 
a challenge for cause violates due process because a peremptory 
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challenge must be used to eliminate that venireperson is a ques- 
tion for each state court. In State v. Bradley, 236 Neb. 371, 461 
N.W.2d 524 (1990), we stated that in any event, there can be no 
question whether a challenge for cause has been wrongfully 
denied if the denial was not erroneous. Because the district 
court did not abuse its discretion in denying the motions to 
strike, this argument is meritless. See id. 


4. MOTION TO CHANGE VENUE 

In Strohl’s fourth assignment of error, Strohl claims the dis- 
trict court erred in overruling his motion to change venue. In 
essence, Strohl claims that the pretrial publicity regarding the 
murder of Kelly made it impossible for him to receive a fair trial 
in his present case. 

To warrant a change of venue due to pretrial publicity, mere 
exposure to news accounts of a crime does not presumptively 
deprive a criminal defendant of due process. State v. Jacob, 
supra, Rather, to warrant a change of venue a defendant must 
show the existence of pervasive misleading pretrial publicity. 
Id.; State v. McHenry, supra, Neb. Rev. Stat. § 29-1301 
(Reissue 1995). A motion for change of venue is addressed to 
the discretion of the trial judge, whose ruling will not be dis- 
turbed absent an abuse thereof. State vy. McHenry, supra. A trial 
court abuses its discretion in denying a motion to change venue 
where a defendant establishes that local conditions and pretrial 
publicity make it impossible to secure a fair and impartial jury. 
State v. McBride, 250 Neb. 636, 550 N.W.2d 659 (1996); State 
v. McHenry, supra; State v. Bowen, 244 Neb. 204, 505 N.W.2d 
682 (1993). 

A number of factors must be evaluated in determining 
whether the defendant has met the burden of showing that pre- 
trial publicity has made it impossible to secure a fair trial and 
impartial jury. These factors include (1) the nature of the pub- 
licity, (2) the degree to which the publicity has circulated 
throughout the community, (3) the degree to which the public- 
ity circulated in areas to which venue could be changed, (4) the 
length of time between the dissemination of the publicity com- 
plained of and the date of the trial, (5) the care exercised and 
ease encountered in the selection of the jury, (6) the number of 
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challenges exercised during voir dire, (7) the severity of the 
offenses charged, and (8) the size of the area from which the 
venire was drawn. State v. McHenry, 247 Neb. 167, 525 N.W.2d 
620 (1995); State v. Bowen, supra; State v. Tucker, 242 Neb. 
336, 494 N.W.2d 572 (1993). 

The crux of Strohl’s argument is that the pretrial publicity 
regarding his prior murder conviction made it impossible to 
receive a fair trial in his present case. However, as discussed 
earlier, the law does not require that a juror be totally ignorant 
of the facts and issues involved; it is sufficient if the juror can 
lay aside his or her impressions and render a verdict based upon 
the evidence presented in court. Murphy v. Florida, 421 U.S. 
794, 95 S. Ct. 2031, 44 L. Ed. 2d 589 (1975); State v. Bradley, 
supra. 

Strohl concedes that venirepersons were asked whether they 
could put aside their knowledge and follow the court’s instruc- 
tions, and many said they could. Strohl contends, however, that 
the level of their knowledge regarding his earlier murder con- 
viction and the unique circumstances of the case required that 
the trial be moved to another county or that a jury from another 
county be seated in York County. In support of this contention, 
Strohl introduced three newspaper articles dated December 22, 
1995; May 11, 1996; and January 31, 1997. Based on these arti- 
cles, Strohl argues that the length of time between the dissemi- 
nation of the publicity complained of (January 1997) and the 
date of jury selection (September 1997), 8 months, was “a rela- 
tively short time frame.” Brief for appellant at 26. We disagree. 

This court has repeatedly held that news accounts appearing 
within a time period less than 8 months before trial could not 
serve as a basis for a change of venue. See, e.g., State v. 
Bradley, 236 Neb. 371, 461 N.W.2d 524 (1990) (ruling that 
abuse of discretion did not occur where only five newspaper 
articles appeared within 4 months of jury selection); State v. 
Williams, 239 Neb. 985, 480 N.W.2d 390 (1992) (ruling that 
news coverage was too distant where the most recent article 
appeared within 3 months of trial). Moreover, Strohl failed to 
show how the articles actually prejudiced him. In State v. Jacob, 
253 Neb. 950, 574 N.W.2d 117 (1998), we stated that mere 
exposure to news accounts does not presumptively deprive a 
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defendant of due process; rather, there must be a showing of 
pervasive misleading pretrial publicity. Strohl has made no such 
showing. 

In addition, the nature of the publicity does not support 
Strohl’s contention. The December article included nothing 
more than a factual recitation of the events, describing the mur- 
der victim, how she was found, and a chronological narrative 
leading to Strohl’s apprehension. The May article merely con- 
tained a story about the victim’s mother, and the January article 
simply discussed how Pamela Kelly died and highlighted 
Strohl’s apparent remorse. We have consistently held that press 
coverage which is factual in nature cannot serve as the basis for 
change of venue. State v. Williams, supra; State v. Bradley, 
supra. See, also, State v. Boppre, 234 Neb. 922, 453 N.W.2d 
406 (1990) (stating that news accounts which are factual and do 
not reveal hostility or animosity to defendant do not serve as 
factual basis for change of venue); State v. Jacobs, 226 Neb. 
184, 410 N.W.2d 468 (1987) (stating that factual news accounts 
reporting occurrence of crime, one defendant’s call for ambu- 
lance, charging of defendants, and appointment of special pros- 
ecutor did not furnish basis for change of venue). The content 
of the publicity further undermines Strohl’s claim, considering 
the fact that the articles were unrelated to his present charge for 
conspiracy to escape but pertained only to his prior murder 
conviction. 

Strohl also alleges that the sheer time which voir dire took to 
complete, approximately 5 hours, indicates the jury panel was 
prejudiced. However, in other cases where voir dire took a sim- 
ilar or longer time to conduct, we did not find a change of venue 
was warranted. See, State v. Phelps, 241 Neb. 707, 490 N.W.2d 
676 (1992) (4 hours); State v. Jacobs, supra (1 day); State v. Ell, 
196 Neb. 800, 808, 246 N.W.2d 594, 599 (1976) (“2 full days”). 

Finally, Strohl argues that venue should have been changed 
because the trial court denied his request for leave to question 
four additional individuals out of the presence of the other 
venirepersons. However, we have stated that except where there 
is a showing that without sequestration a party’s rights would be 
prejudiced, a party has no right to examine venirepersons out of 
the presence of all other venirepersons. State v. Thompson, 244 
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Neb. 375, 507 N.W.2d 253 (1993). Strohl has shown no preju- 
dice. In State v. Bradley, 236 Neb. at 387, 461 N.W.2d at 537, 
the defendant argued that he was unable to ask the “ ‘searching 
questions’” required under the circumstances, just as Strohl 
now argues. We found the record in Bradley to be “replete with 
questions regarding pretrial publicity and whether such public- 
ity had caused anyone to form an opinion as to Bradley’s guilt 
or innocence.” Id. at 387, 461 N.W.2d at 537. We also find the 
record in Strohl’s case replete with questions regarding the 
effects of pretrial publicity. 

Based on our review of the record, the voir dire transcript, 
and all the pertinent factors, we cannot say that the trial court 
abused its discretion in denying the change of venue. 


5. INCLUSION OF LETTER FROM KELLY’S FAMILY 
IN PRESENTENCE REPORT 

In Strohl’s final assignment of error, Strohl claims the district 
court erred by imposing an excessive sentence predicated on the 
court’s receipt of a letter from Kelly’s family as part of the pre- 
sentence report. 

A sentence imposed within statutory limits will not be dis- 
turbed upon appeal absent an abuse of discretion. State v. Hill, 
255 Neb. 173, 583 N.W.2d 20 (1998); State v. Pattno, 254 Neb. 
733, 579 N.W.2d 503 (1998); State v. Chojolan, 253 Neb. 591, 
571 N.W.2d 621 (1997). As the district court’s sentence was 
within the statutory limit, see §§ 28-202 and 28-105(1), our 
inquiry is limited to reviewing for an abuse of discretion. 

An abuse of discretion occurs when the sentencing court’s 
reasons or rulings are clearly untenable and unfairly deprive the 
litigant of a substantial right and a just result. State v. Hill, 
supra; State v. Pattno, supra; State v. Chojolan, supra. In this 
regard, the sentencing phase is separate and apart from the trial 
phase, and the traditional rules of evidence may be relaxed fol- 
lowing conviction so that the sentencing authority can receive 
all information pertinent to the imposition of sentence. State v. 
Ryan, 248 Neb. 405, 534 N.W.2d 766 (1995). Additionally, a 
sentencing court has broad discretion as to the source and type 
of evidence and information that may be used in determining 
the kind and extent of the punishment to be imposed. Id. In 
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State v. Rose, 183 Neb. 809, 811, 164 N.W.2d 646, 648 (1969), 

we stated: 
Highly relevant, if not essential, to [a judge’s] determina- 
tion of an appropriate sentence is the gaining of knowl- 
edge concerning the defendant’s life, character, and previ- 
ous conduct. In gaining this information, the trial court 
may consider reports of probation officers, police reports, 
affidavits, and other information including [the judge’s} 
own observations of the defendant. 

(Emphasis supplied.) 

The letter contained information regarding Strohl’s prior 
murder conviction and a request by Kelly’s family that Strohl 
receive the maximum sentence available for the charge of con- 
spiracy to escape. We determine the letter from Kelly’s family 
members is relevant to Strohl’s “character” and his “previous 
conduct.” We further determine that the district court did not 
abuse its discretion by including the letter in the presentence 
report and that the sentence imposed was not excessive. 


V. CONCLUSION 
Having considered all of the defendant’s assignments of 
error, we affirm the district court’s order in all respects. 


STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR ASSOCIATION, 
RELATOR, V. JOHN R. O’ HANLON, RESPONDENT. 
587 N.W. 2d 700 


Filed January 8, 1999. No. S-98-1267. 
Original action. Judgment of disbarment. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and 
McCormack, JJ. 


PER CURIAM. 

Respondent, John R. O’Hanlon, was admitted to the practice 
of law in the State of Nebraska on February 28, 1972. 

Based on information received by the Counsel for Discipline, 
a preliminary review of respondent’s trust account records was 
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commenced by the Counsel for Discipline on September 22, 
1998. Based on the review of respondent’s trust account records 
by the Counsel for Discipline, respondent was notified on 
November 6 that he was under investigation. As of November 6, 
the investigation centered on respondent’s handling of four 
estates: the Larry Kuhr estate, the George Campbell estate, the 
Katherine Rathjen estate, and the Ruth M. Blanchard estate. 
The notice of investigation to respondent stated that it was 
alleged that respondent used client funds for unintended pur- 
poses, that the balances in respondent’s trust accounts fell 
below the amounts which should have been in the accounts rep- 
resenting client funds, and that respondent commingled per- 
sonal funds with client funds. 

On December 3, 1998, respondent filed a “Voluntary Surren- 
der of License” to practice law. Therein, respondent admits that 
a disciplinary complaint was filed against him on November 6. 
Respondent further states that for purposes of his voluntary sur- 
render of license, he does not desire to contest the allegations 
surrounding the Rathjen estate, which allegations state that on 
February 18, 1998, $25,722.98 was deposited into respondent’s 
Washington County Bank attorney trust account on behalf of 
the Rathjen estate, and that by March 31, the account balance 
was $5,278.27, even though no funds had been paid out of the 
account on behalf of said estate. 

Respondent admits that his conduct violated his oath of 
office as an attorney and Canon 1, DR 1-102(A)(1) and (6), and 
Canon 9, DR 9-102(A)(1) and (2), of the Code of Professional 
Responsibility. Respondent has freely and voluntarily con- 
sented to the entry of an order of disbarment and waived his 
right to notice, appearance, or hearing prior to entry of such an 
order. 

The court hereby accepts respondent’s surrender of his 
license to practice law and orders him disbarred from the prac- 
tice of law in the State of Nebraska, effective immediately. 
Respondent shall forthwith comply with Neb, Ct. R. of Disci- 
pline 16 (rev. 1996), and upon failure to do so, he shall be sub- 
ject to punishment for contempt of this court. 

JUDGMENT OF DISBARMENT. 

MILLER-LERMAN, J., not participating. 
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DENNIS GALE NICHOLSON, APPELLANT, V. 
GENERAL CASUALTY COMPANY OF WISCONSIN, APPELLEE. 
LUANN NICHOLSON, APPELLANT, V. 

GENERAL CASUALTY COMPANY OF WISCONSIN, APPELLEE. 
587 N.W. 2d 867 


Filed January 15, 1999. Nos. S-97-560, S-97-561. 


1. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. : 

2. Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be 
drawn from those facts and that the moving party is entitled to judgment as a matter 
of law. 

3. Statutes: Appeal and Error. Statutory interpretation is a matter of law in connec- 
tion with which an appellate court has an obligation to reach an independent, correct 
conclusion irrespective of the determination made by the court below. 

4. Summary Judgment: Proof. The party moving for summary judgment has the bur- 
den to show that no genuine issue of material fact exists and must produce sufficient 
evidence to demonstrate that the moving party is entitled to judgment as a matter of 
law. 


Appeal from the District Court for Douglas County: MICHAEL 
MCGILL, Judge. Reversed and remanded for further proceedings. 


David B. Latenser, of Latenser & Johnson, P.C., for 
appellants. 


Robert D. Mullin, Jr., of McGrath, North, Mullin & Kratz, 
for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


McCormack, J. 
BACKGROUND 


On August 2, 1991, appellant Dennis Gale Nicholson was 
injured in a motor vehicle accident when a motor vehicle owned 
and operated by Herbert G. Theobald collided with Dennis’ 
vehicle. Theobald was covered under an automobile liability 
policy issued by Union Insurance Company for $50,000 per 
accident. Union Insurance subsequently paid the entire $50,000 
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to Dennis in exchange for its release. At the time of the acci- 
dent, Dennis was operating a vehicle owned by his employer, 
R.S. Stover Company. The vehicle was insured under a policy of 
motor vehicle insurance issued by Royal Insurance Company. 
That insurance policy provided underinsured motorist coverage 
up to a limit of $500,000 for bodily injury caused by any one 
accident. Dennis and his wife, appellant LuAnn Nicholson, also 
had their own policy of automobile insurance with appellee, 
General Casualty Company of Wisconsin, which provided 
underinsured motorist coverage up to $300,000 per accident. On 
March 10, 1995, Dennis made a claim against the underinsured 
motorist coverage provided under the General Casualty policy, 
requesting payment of the limit of coverage. LuAnn filed a sep- 
arate action, seeking to recover benefits for loss of consortium 
under the same policy provisions. General Casualty refused to 
pay the claims of the Nicholsons. The Nicholsons filed this con- 
solidated action to recover for their loss from the underinsured 
motorist provisions of the General Casualty policy. The parties 
stipulated that Dennis’ and LuAnn’s separate actions be consol- 
idated for all purposes. 

The case was heard on General Casualty’s motion for sum- 
mary judgment and the Nicholsons’ motions for summary judg- 
ment on the issue of liability and for fees taxed as costs. The 
trial court granted General Casualty’s motion for summary 
judgment and denied the Nicholsons’ motions. The Nicholsons 
timely appealed. On our own motion, we removed the matter to 
this court under our authority to regulate the caseloads of this 
court and the Nebraska Court of Appeals. 


ASSIGNMENTS OF ERROR 

The Nicholsons assign that the trial court erred in (1) failing 
to hold that under the revised version of Neb. Rev. Stat. § 60-578 
(Reissue 1993), an insured’s own carrier must compensate the 
insured to the limit of the carrier’s underinsured motorist cov- 
erage if, after payments by any other legally liable person or 
organization pursuant to Neb. Rev. Stat. § 60-580 (Reissue 
1993), the insured still has not been fully compensated for his 
or her injuries; (2) failing to hold that the amount for which the 
insured’s own carrier can be liable for underinsured coverage is 
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no longer the difference between the limit of the carrier cover- 
age and amounts already paid to the insured by legally liable 
persons or organizations, but, instead, that it is the difference 
between the damages sustained by the insured and the amounts 
already paid to the insured by any legally liable person or orga- 
nization, with the condition that the maximum liability of the 
insured’s own carrier cannot exceed the liability limit for under- 
insured coverage set out in the insured’s policy; (3) improperly 
overruling the Nicholsons’ motion for fees taxed as costs pur- 
suant to Neb. Rev. Stat. § 44-359 (Reissue 1998); and (4) 
improperly dismissing the Nicholsons’ petitions against 
General Casualty, the excess underinsured coverage carrier, 
where no payment was made to the Nicholsons by Royal 
Insurance, the primary underinsured coverage carrier. 


STANDARD OF REVIEW 

In reviewing a summary judgment, an appellate court views 
the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. Barnett v. 
Peters, 254 Neb. 74, 574 N.W.2d 487 (1998); Chalupa v. 
Chalupa, 254 Neb. 59, 574 N.W.2d 509 (1998). 

Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. American Family Ins. Group v. Hemenway, 254 Neb. 134, 
575 N.W.2d 143 (1998); Houghton v. Big Red Keno, 254 Neb. 
81, 574 N.W.2d 494 (1998). 

Statutory interpretation is a matter of law in connection with 
which an appellate court has an obligation to reach an indepen- 
dent, correct conclusion irrespective of the determination made 
by the court below. Father Flanagan’s Boys Home v. Dept. of 
Soc. Servs., ante p. 303, 583 N.W.2d 774 (1998); Fitzke v. City 
of Hastings, ante p. 46, 582 N.W.2d 301 (1998). 

ANALYSIS 

At the time of the August 2, 1991, motor vehicle accident 
from which the Nicholsons’ claims arise, the following statutes 
were in effect. Section 60-580 states: 
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(1) In the event an insured is entitled to underinsured 
motorist coverage under more than one policy of motor 
vehicle liability insurance, the maximum amount an 
insured may recover shall not exceed the highest limit of 
any one such policy. 

(2) When multiple policies apply, payment shall be 
made in the following order of priority, subject to the limit 
of liability for each applicable policy: 

(a) A policy covering a motor vehicle occupied by the 
injured person at the time of the accident; 

(b) A policy covering a motor vehicle which came into 
contact with the insured while a pedestrian; and 

(c) A policy covering a motor vehicle not involved in 
the accident with respect to which the injured person is an 
insured. 

Section 60-578 states: 

The maximum liability of the insurer under the under- 
insured motorist coverage shall be the amount of damages 
for bodily injury, sickness, disease, or death sustained by 
the insured less the amount paid to the insured by or for 
any person or organization which may be held legally 
liable for the bodily injury, sickness, disease, or death, but 
in no event shall the maximum liability of the insurer 
under such coverage be more than the limits of the under- 
insured motorist coverage provided. 

The trial court relied on § 60-580 in granting General 
Casualty’s motion for summary judgment, reasoning that 
because Royal Insurance was second in the order of payment 
priority, the Nicholsons would receive the maximum $500,000 
as determined by § 60-580(1) before any claim against their 
General Casualty coverage could arise. 

The Nicholsons argue that § 60-578 requires an insured’s 
own underinsured motorist carrier to compensate the insured to 
the limit of its coverage if the insured has not been fully com- 
pensated for his or her injuries by payments received from other 
carriers pursuant to § 60-580. We disagree. Although § 60-578 
deals generally with the maximum liability of an insurer pro- 
viding underinsured motorist coverage, § 60-580 establishes the 
maximum recovery of an insured in the specific circumstances 
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where he or she is entitled to coverage under more than one 
underinsured motorist policy and, further, establishes the prior- 
ity by which payments under such policies are to be made. 
Dennis is an insured under both the $500,000 underinsured 
motorist coverage issued by Royal Insurance to his employer 
and the $300,000 underinsured motorist coverage contained in 
his General Casualty policy. Under the plain language of 
§ 60-580(1), his maximum underinsured motorist recovery 
would be $500,000, the highest limit of the two applicable poli- 
cies. Under § 60-580(2), Royal Insurance’s underinsured 
motorist coverage would be primary to that of General Casualty. 
Thus, if Dennis’ damages were not fully compensated by pay- 
ments from the tort-feasor’s liability insurer (Union Insurance), 
Royal Insurance’s underinsured motorist coverage would apply. 
If receipt of all or part of that coverage resulted in full compen- 
sation of his personal injury claim, he would have no basis for 
any additional claim under the General Casualty coverage. 
Moreover, even if payment of the full amount of the Royal 
Insurance coverage did not result in full compensation, Dennis 
would have no right to recover under the General Casualty cov- 
erage because he would have already received the maximum 
underinsured motorist recovery permitted under § 60-580, 1.c., 
the highest limit of the two applicable policies. 

However, this does not resolve the appeal. As the party mov- 
ing for summary judgment, General Casualty had the burden to 
show that no genuine issue of material fact existed and to pro- 
duce sufficient evidence to demonstrate that it was entitled to’ 
judgment as a matter of law. See, Chalupa v. Chalupa, 254 Neb. 
59, 574 N.W.2d 509 (1998); Chelberg v. Guitars & Cadillacs, 
253 Neb. 830, 572 N.W.2d 356 (1998). Therefore, General 
Casualty was required to demonstrate that under the facts of this 
case, it could not have liability under its underinsured motorist 
coverage for claims arising from the August 2, 1991, accident. 
If Dennis were the only person seeking damages for injuries 
sustained in that accident, we agree that General Casualty 
would be entitled to judgment as a matter of law for the reasons 
stated above. However, the record reflects that LuAnn has 
asserted claims against both Royal Insurance and General 
Casualty for loss of consortium sustained as a result of Dennis’ 
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injuries. Although there is evidence that Union Insurance ten- 
dered its liability insurance limits of $50,000 “in exchange for 
Releases from Plaintiffs,’ the record does not establish what 
portion of this payment LuAnn received or whether she has 
been fully compensated by such payment. Nor does the record 
reflect whether payments have been made by Royal Insurance to 
either Dennis or LuAnn under its underinsured motorist cover- 
age. There is no evidence of the total damages sustained by each 
of the Nicholsons, and the record is silent as to whether persons 
other than the Nicholsons have pending or settled claims against 
Royal Insurance arising from the August 2 accident. 

On the basis of this record, it cannot be said as a matter of 
law that General Casualty has no liability to the Nicholsons. For 
example, if each received 50 percent of the Royal Insurance 
underinsured motorist policy limit and still had uncompensated 
damages, each would have a right to seek recovery from 
General Casualty for his or her uncompensated damages or the 
remaining $250,000 of their maximum underinsured motorist 
recovery permitted under § 60-580(1), whichever is less, sub- 
ject to the maximum limits of the General Casualty policy as 
provided by § 60-578. Thus, the record does not contain uncon- 
troverted facts establishing that General Casualty is entitled to 
judgment as a matter of law, and summary judgment was there- 
fore improper. We reverse, and remand to the district court for 
further proceedings consistent with this opinion. 


CONCLUSION 
For the reasons stated above, the summary judgment in favor 
of General Casualty is hereby reversed, as is the denial of the 
Nicholsons’ motion for fees to be taxed as costs, and this cause 
is remanded to the district court for further proceedings consis- 
tent with this opinion. 
REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
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EDWARD KAISER, APPELLANT, AND 
NOLL TEMPORARY SERVICES, APPELLEE, V. 
MILLARD LUMBER, INC., A NEBRASKA CORPORATION, APPELLEE. 
587 N.W.2d 875 


Filed January 15, 1999. No. S-97-857. 


1. Summary Judgment. Summary judgment is proper when the pleadings, depositions, 
admissions, stipulations, and affidavits in the record disclose that there is no genuine 
issue as to any material fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as a matter of law. 

2, Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

3. Workers’ Compensation. The Nebraska Workers’ Compensation Act is an 
employee’s exclusive remedy against an employer for an injury arising out of and in 
the course of employment. 

4. Employer and Employee. When a general employer, like a labor broker, loans an 
employee to another for the performance of some special service, that employee may 
become the employee of the party to whom his or her services have been loaned. 

5. Workers’ Compensation: Contracts: Liability. When a general employer lends an 
employee to a special employer, the special employer becomes liable for workers’ 
compensation only if (1) the employee has made a contract of hire, express or 
implied, with the special employer; (2) the work being done is essentially that of the 
special employer; and (3) the special employer has the right to control the details of 
the work. When all three of the above conditions are satisfied in relation to both 
employers, both employers are liable for workers’ compensation. 

6. Summary Judgment: Proof. The party moving for summary judgment has the bur- 
den to show that no genuine issue of material fact exists and must produce sufficient 
evidence to demonstrate that it is entitled to judgment as a matter of law. 

7. _: ___. A prima facie case for summary judgment is shown by producing 

enough evidence to demonstrate that the movant is entitled to a judgment in its favor 

if the evidence were uncontroverted at trial. 

___: ___. If the movant has shown a prima facie case for summary judgment, the 

burden of producing evidence to show a genuine issue of material fact shifts to the 

party opposing the motion for summary judgment. 

9. Workers’ Compensatlon: Words and Phrases. A finding that one party is an 
“employer” under Neb. Rev. Stat. § 48-114 (Reissue 1993) and a finding that the 
other relevant party is an “employee” under Neb. Rev. Stat. § 48-115 (Reissue 1988) 
are necessary to engage Neb. Rev. Stat. § 48-109 (Reissue 1993), which binds the 
parties to the compensation schedule of the Nebraska Workers’ Compensation Act. 

10. Employer and Employee: Contracts. Whether a contract of hire is established is 

ordinarily a question of fact. 

11. : . A court may find a contract of hire established as a matter of law only 


when but one inference can reasonably be drawn from the facts. 
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12. Contracts: Parties: Intent. The term “implied or inferred contract,” also sometimes 
called an implied in fact contract, refers to that class of obligations which arises from 
mutual agreement and intent to promise, when the agreement and promise have sim- 
ply not been expressed in words. An implied contract arises where the intention of 
the parties is not expressed but where the circumstances are such as to show a mutual 
intent to contract. 

13, __: :___. The determination of the parties’ intent to make a contract is nor- 
mally a question of fact. 

14. Employer and Employee: Contracts: Parties: Intent: Proof. Relevant evidence to 
prove or disprove that an implied contract of hire was created is objective manifesta- 
tions that could reasonably infer either party did or did not intend to enter into a con- 
tract of hire. 

15. Summary Judgment: Employer and Employee: Contracts: Intent: Proof. A 
movant for summary judgment, in order to be entitled to a judgment that an implied 
contract of hire was created, has the initial burden to produce evidence which rea- 
sonably infers that both parties intended to enter a contract of hire. 

16. Employer and Employee: Contracts: Evidence. Evidence that a special employer 
is not the immediate provider of wages and benefits does not preclude a finding of an 
implied contract of hire as a matter of law. 


Appeal from the District Court for Douglas County: J. 
PATRICK MULLEN, Judge. Affirmed. 


Henry C. Rosenthal, Jr., of The Law Offices of Ronald J. 
Palagi, P.C., on briefs, for appellant. 


Jerry W. Katskee and Todd W. Weidemann, of Katskee, 
Henatsch & Suing, for appellee Millard Lumber. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 

Appellant, Edward Kaiser, brought a negligence action 
against appellee Millard Lumber, Inc., for injuries he received 
on Millard Lumber’s premises. The district court granted sum- 
mary judgment for Millard Lumber, determining that Kaiser 
could not assert a negligence action against Millard Lumber 
because Millard Lumber was an employer of Kaiser. We affirm. 


BACKGROUND 
Kaiser applied for work through appellee Noll Temporary 
Services (Noll) in November 1991. Noll provided businesses 
temporary labor for light-industry work. Noll subsequently 
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hired Kaiser and first assigned him in May 1992 to Able 
Professional Movers. He worked approximately 3 weeks and 
then asked Noll’s placement coordinator to reassign him, com- 
plaining that he did not enjoy the job and that the work hours he 
received were too inconsistent. Noll next assigned him to per- 
form general labor tasks at Millard Lumber. Millard Lumber 
hired temporaries from several labor agencies in Omaha, 
Nebraska. 

Noll provided a number of temporary workers for Millard 
Lumber through a longstanding arrangement. However, Noll 
and Millard Lumber had no written contract. The negotiated 
agreement provided that Millard Lumber could call Noll and 
request laborers, stating what type of work needed to be done, 
and that Noll would provide them at $6.40 per hour. The loaned 
employees, like Kaiser, received pay of $4.25 per hour. Noll 
paid workers’ compensation insurance, made payroll deduc- 
tions, and paid advertising expenses. In Kaiser’s case, Millard 
Lumber called Noll’s placement coordinator, JoAngela King, 
requesting people for “general labor,’ which King describes as 
customer service and lumber stacking. Kaiser was told he 
would stack lumber and help make deliveries. Kaiser had the 
option to reject the assignment, but he accepted it. 

When Kaiser reported to work, a Millard Lumber foreman 
directed him to stack lumber. He continued to stack lumber on 
his first and second days on the job, and he also assisted with 
deliveries. On Kaiser’s third day at Millard Lumber, the fore- 
man assigned him to work with a particular Millard Lumber 
employee, Walter Root, in the company’s north “saw house.” 
Root was operating a power saw and told Kaiser to take 4-by-4 
posts that had been sawed and place them in a cart. 

On his fourth day, Kaiser reported to the same location at 
Millard Lumber as on the 3 previous days, and the Millard 
Lumber foreman again assigned him to help Root in the north 
saw house. Root told Kaiser to stand on one end of a saw, catch 
the cut boards as they came off the saw, and stack them. At 
some point, the space underneath the saw blade filled with saw- 
dust due to a plugged vacuum system, causing the saw to spit 
out sawdust from the top. Root shut down the saw, removed a 
vacuum hose, and used a small stick to move the sawdust under- 
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neath the saw blade so that the vacuum system could pick it up. 
When Root turned on the saw, Kaiser had his hand underneath 
the saw blade, and the blade partially amputated three fingers 
and the thumb of Kaiser’s right hand. Kaiser admits he was not 
asked to help clear out the sawdust. 

Root stated he told Kaiser, on the days Kaiser worked with 
him, to keep all body parts and clothing away from the saw 
blade. Kaiser denies this. Kaiser received no other safety train- 
ing from either Noll or Millard Lumber. The record reflects 
Millard Lumber conducted monthly safety meetings for its 
employees, with each foreman holding a separate meeting. 
Kaiser did not attend any of these meetings. However, the 
record does not indicate whether such a meeting was held when 
Kaiser worked at Millard Lumber. Millard Lumber’s operations 
director, Ricard C. Baker, testified that the company has videos 
concerning the operation of saws and testified that it does not 
show them to loaned temporary employees. However, Baker 
also testified in a second deposition when asked a similar ques- 
tion that loaned employees may have seen the videos if they 
attended a monthly safety meeting. 

Kaiser received a workers’ compensation settlement from 
Noll. Millard Lumber was not a party to the settlement. Kaiser 
then filed the instant negligence action against Millard Lumber. 
In its answer, Millard Lumber asserted, inter alia, that Kaiser 
failed to state a cause of action and had exhausted his exclusive 
remedy of workers’ compensation benefits. Millard Lumber 
subsequently moved for summary judgment. 

In granting Millard Lumber’s motion for summary judgment, 
the district court relied upon our recent opinion Daniels v. 
Pamida, Inc., 251 Neb. 921, 561 N.W.2d 568 (1997). Applying 
the Daniels three-prong analysis to determine if a loaned ser- 
vant is an “employee” of the borrowing company, the court 
determined that “[b]y [voluntarily] accepting the assigned tem- 
porary work with Millard and attempting to perform it, there is 
no question that Kaiser entered into at least an implied contract 
of hire with Millard.” The court additionally determined that the 
facts undisputedly indicated that the work Kaiser did was essen- 
tially that of the special employer and that Millard Lumber 
undisputedly had the right to control the details of the work per- 
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formed by Kaiser. Thus, the court found that Kaiser was an 
employee of Millard Lumber within the meaning of the 
Nebraska Workers’ Compensation Act, precluding Kaiser from 
suing Millard Lumber in tort for a work-related injury, and 
therefore granted Millard Lumber summary judgment. 


ASSIGNMENTS OF ERROR 

Kaiser assigns, summarized, the district court erred in its 
grant of summary judgment by concluding that no genuine 
issue of material fact existed regarding whether (1) Kaiser 
entered into an employment relationship with Millard Lumber, 
(2) Millard Lumber exercised control over Kaiser once Noll 
assigned Kaiser to work for Millard Lumber, (3) Millard 
Lumber considered Kaiser its employee, and (4) an agreement 
existed between Kaiser, Noll, and Millard Lumber as to the type 
of work Kaiser would be performing at Millard Lumber. 


SCOPE OF REVIEW 

Summary judgment is proper when the pleadings, deposi- 
tions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. Stiver v. Allsup, Inc., ante p. 687, 587 N.W.2d 77 (1998); 
Battle Creek State Bank v. Preusker, 253 Neb. 502, 571 N.W.2d 
294 (1997). 

In reviewing a summary judgment, an appellate court views 
the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. Stiver v. 
Allsup, Inc., supra; Barnett v. Peters, 254 Neb. 74, 574 N.W.2d 
487 (1998). 


ANALYSIS 
Kaiser asserts that the facts presented, and reasonable infer- 
ences therefrom, create genuine issues of material fact regard- 
ing whether he and Millard Lumber entered into an employer- 
employee relationship for purposes of the Nebraska Workers’ 
Compensation Act. Millard Lumber argues that the district 
court’s application of Daniels v. Pamida, Inc., supra, was 
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proper because the relevant facts of this case are materially 
indistinguishable from those in Daniels. Accordingly, the ulti- 
mate issue is, Was an issue of material fact raised as to whether 
Kaiser became an employee of Millard Lumber? 

In Daniels, as in this case, a labor broker employed the plain- 
tiff, Daniels, and it then assigned Daniels to work for the 
defendant client, Pamida, Inc. Daniels was injured on Pamida’s 
premises when a Pamida employee allegedly operated machin- 
ery negligently. Daniels settled a workers’ compensation claim 
against the labor broker, in which Pamida was not a party. 
Daniels then filed a negligence action against Pamida. Pamida 
answered by asserting that it was an employer of Daniels and 
thus that Daniels’ exclusive remedy was found within workers’ 
compensation. The trial court granted summary judgment to 
Pamida on that assertion. 

On appeal to this court, we first noted in our analysis that the 
Nebraska Workers’ Compensation Act is an employee’s exclu- 
sive remedy against an employer for an injury arising out of and 
in the course of employment. Daniels v. Pamida, Inc., 251 Neb. 
921, 561 N.W.2d 568 (1997); Tompkins v. Raines, 247 Neb. 764, 
530 N.W.2d 244 (1995). We also stated that when a general 
employer, like a labor broker, “loans an employee to another for 
the performance of some special service, then that employee... 
may become the employee of the party to whom his services 
have been loaned.” Daniels v. Pamida, Inc., 251 Neb. at 927, 
561 N.W.2d at 571-72. If such is the case, then the employee is 
simultaneously the employee of both the labor broker and the 
party to whom his services were loaned, and thus workers’ com- 
pensation would be the sole remedy for the employee as to 
either employer. We then restated the relevant test for determin- 
ing whether one is an employer within the meaning of the 
Nebraska Workers’ Compensation Act as follows: 

“When a general employer lends an employee to a special 
employer, the special employer becomes liable for work- 
men’s compensation only if: 
“(a) the employee has made a contract of hire, express 
or implied, with the special employer; 
“(b) the work being done is essentially that of the spe- 
‘cial employer; and 
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“(c) the special employer has the right to control the 
details of the work. 

“When all three of the above conditions are satisfied in 
relation to both employers, both employers are liable for 
workmen’s compensation.” 

Id. at 928, 561 N.W.2d at 572. See Neb. Rev. Stat. §§ 48-114 
(Reissue 1993) and 48-115(2) (Reissue 1988). We then con- 
cluded, based upon the evidence presented, that Pamida was an 
employer vis-a-vis Daniels as a matter of law, and thus Daniels’ 
exclusive remedy was workers’ compensation benefits. 

Kaiser does not dispute the district court’s use of the Daniels 
test to determine whether Millard Lumber was entitled to sum- 
mary judgment. Rather, Kaiser argues that additional facts in 
this case, not discussed in Daniels, factually distinguish this 
case from Daniels and raise genuine issues of material fact as to 
two of the three elements of the Daniels test. 

The party moving for summary judgment has the burden to 
show that no genuine issue of material fact exists and must pro- 
duce sufficient evidence to demonstrate that the moving party is 
entitled to judgment as a matter of law. Stiver v. Allsup, Inc., 
ante p. 687, 587 N.W.2d 77 (1998); Battle Creek State Bank v. 
Preusker, 253 Neb. 502, 571 N.W.2d 294 (1997). A prima facie 
case for summary judgment is shown by producing enough evi- 
dence to demonstrate that the movant is entitled to a judgment 
in its favor if the evidence were uncontroverted at trial. Stiver v. 
Allsup, Inc., supra; Kramer y. Kramer, 252 Neb. 526, 567 
N.W.2d 100 (1997). If Millard Lumber has shown a prima facie 
case for summary judgment, the burden of producing evidence 
to show a genuine issue of material fact shifts to Kaiser, the 
party opposing the motion for summary judgment. See Kramer 
v. Kramer, supra. Accordingly, our analysis will focus upon, 
first, whether Millard Lumber has presented facts proving a 
prima facie case for summary judgment in its favor, and, sec- 
ond, whether Kaiser has presented contradictory evidence 
which raises a genuine issue of material fact. 


EXPRESS OR IMPLIED CONTRACT OF HIRE 
Kaiser’s first and third assignments of error contest the dis- 
trict court’s finding that Kaiser entered into at least an implied 
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contract of hire with Millard Lumber. Both the Daniels test and 
relevant statute require such a finding to provide Millard 
Lumber immunity from Kaiser’s negligence lawsuit. Section 
48-114 states that “every person, firm, or corporation, including 
any public service corporation, who is engaged in any trade, 
occupation, business, or profession . . . and who has any person 
in service under any contract of hire, express or implied, oral or 
written” constitutes an employer subject to the Nebraska 
Workers’ Compensation Act. Section 48-114 determines 
whether Millard Lumber is an “employer,” but not whether it is 
Kaiser’s “employer.” Section 48-115 determines whether Kaiser 
is an “employee” under the act, stating: “The terms employee 
and worker . . . shall be construed to mean: ... . (2) Every per- 
son in the service of an employer who is engaged in any trade, 
occupation, business, or profession . . . under any contract of 
hire, expressed or implied, oral or written... .” 

The determination that Kaiser is an “employee” pursuant to 
§ 48-115 is necessary to engage the exclusivity language of 
Neb. Rev. Stat. § 48-109 (Reissue 1993), which states: “If both 
employer and employee become subject to the Nebraska 
Workers’ Compensation Act, both shall be bound by the sched- 
ule of compensation provided in such act . . . .” (Emphasis 
supplied.) 

Whether a contract of hire is established is ordinarily a ques- 
tion of fact. Parson v. Procter & Gamble Mfg. Co., 514 N.W.2d 
891 (lowa 1994); Polk County v. Steinbach, 374 N.W.2d 250 
(Iowa 1985). Compare Williams v. Williams Janitorial Service, 
207 Neb. 344, 299 N.W.2d 160 (1980) (stating that determina- 
tion of whether party is employee is question of fact). A court 
may find a contract of hire established as a matter of law, as in 
Daniels v. Pamida, Inc., 251 Neb. 921, 561 N.W.2d 568 (1997), 
only when but one inference can reasonably be drawn from the 
facts. In Daniels, this court stated the following facts as deter- 
minative in finding that an implied contract of hire was estab- 
lished as a matter of law: 

The evidence demonstrates that A-Help paid Daniels’ 
wages and provided all payroll services such as withhold- 
ing taxes and Social Security contributions. A-Help 
directed Daniels to report to the customer of its choice. 
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However, Daniels had the right to refuse to report to any 
assignment as well as the right to terminate any assign- 
ment given. Daniels voluntarily went to work for Pamida 
and performed the tasks assigned to him. There is no ques- 
tion that Daniels had made at least an implied contract of 
hire with Pamida, and, therefore, part (a) of the three-fac- 
tor test has been satisfied. 
251 Neb. at 928, 561 N.W.2d at 572. 

Kaiser, however, asserts that he has raised additional facts 
not raised in Daniels which indicate that there was no implied 
contract of hire between him and Millard Lumber. Those facts 
are as follows: (1) Kaiser was treated differently than Millard 
Lumber’s regular employees in that he did not receive the same 
safety training, (2) he was treated differently in that he had to 
pay for his own hardhat, (3) Noll intended to remain Kaiser’s 
sole employer, and (4) Noll set up his pay schedule and was the 
provider of all his benefits. He asserts this evidence raises a 
genuine issue of material fact regarding whether he and Millard 
Lumber created an implied contract of hire. 

“The term implied or inferred contract, also sometimes 
called an implied in fact contract, refers to that class of obliga- 
tions which arises from mutual agreement and intent to 
promise, when the agreement and promise have simply not been 
expressed in words.” 1 Samuel Williston, A Treatise on the Law 
of Contracts § 1:5 at 20 (Richard A. Lord 4th ed. 1990). This 
court has stated: “An implied contract arises where the intention 
of the parties is not expressed but where the circumstances are 
such as to show a mutual intent to contract.” Acton v. 
Schoenauer, 121 Neb. 62, 63, 236 N.W. 140, 141 (1931). See 
Bloomfield v. Nebraska State Bank, 237 Neb. 89, 465 N.W.2d 
144 (1991) (stating that evidence of mutual intent is necessary 
to prove existence of implied contract). The determination of 
the parties’ intent to make a contract is normally a question of 
fact. 75A Am. Jur. 2d Trial § 795 (1991). Such intent is to be 
gathered from objective manifestations—the conduct of the par- 
ties, language used, or acts done by them, or other pertinent cir- 
cumstances surrounding the transaction. Cowan v. Mervin 
Mewes, Inc., 546 N.W.2d 104 (S.D. 1996). See, James Hardie 
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Gypsum, Inc. v. Inquipco, 112 Nev. 1397, 929 P.2d 903 (1996); 
Fairchild v. Fairchild, 176 Neb. 95, 125 N.W.2d 191 (1963). 
Testimony regarding subjective, secret intentions or under- 
standings is not probative evidence. Walker v. U.S. General, 
Inc., 916 P.2d 903 (Utah 1996); Mullen v. Christiansen, 642 
P.2d 1345 (Alaska 1982); Fairchild v. Fairchild, supra. 
Compare Cowan v. Mervin Mewes, Inc., 546 N.W.2d at 108 
(stating “ ‘if a party voluntarily indulges in conduct reasonably 
indicating assent he may be bound even though his conduct 
does not truly express the state of his mind’ ”). 

Thus, evidence of objective manifestations that could rea- 
sonably infer that either Kaiser or Millard Lumber did not 
intend to enter into a contract of hire would present a genuine 
issue of material fact. We note that the Iowa Supreme Court, 
which requires the same showing of an express or implied con- 
tract of hire to determine if a loaned employee has become an 
employee of the special employer, follows a similar analysis. 
See, Parson v. Procter & Gamble Mfg. Co., 514 N.W.2d 891 
(Iowa 1994) (outlining whether any facts indicated loaned 
employee or special employer intended not to enter into con- 
tract of hire, in order to determine whether summary judgment 
for special employer should be reversed); Bride v. Heckart, 556 
N.W.2d 449 (Iowa 1996) (citing Parson for proposition that 
determining whether employment relationship exists can be 
accomplished by looking at intention of parties). 

The relevant facts stated in Daniels to prove an implied con- 
tract of hire focused solely upon the employee’s intent. Those 
facts are that the loaned employee (1) had the right to refuse an 
assignment by the labor broker, (2) voluntarily went to work for 
the special employer, and (3) performed the tasks assigned to 
him by the special employer. However, facts were present which 
reasonably inferred Pamida, the special employer, intended to 
consider Daniels, the loaned employee, as its employee. 
Specifically, evidence that Pamida personnel were Daniels’ 
exclusive supervisors and controlled all details of Daniels’ work 
on its premises indicated Pamida intended to enter an implied 
contract of hire with Daniels. See, Swanson v. White Consol. 
Industries, Inc., 30 F.3d 971 (8th Cir. 1994); Parson v. Procter 
& Gamble Mfg. Co., 514 N.W.2d at 895-96 n.2 (Iowa 1994) 
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(stating that evidence that special employer has “right to control 
the details of the work” and is “ ‘the responsible authority in 
charge of the work’ ” infers special employer’s consent to enter 
employment relationship with loaned employee). 

In order to meet the first element of the Daniels test, Millard 
Lumber had the initial burden to produce evidence supporting 
an intent of both Kaiser and itself to enter a contract of hire. 
See, Stiver v. Allsup, Inc., ante p. 687, 587 N.W.2d 77 (1998); 
Battle Creek State Bank v. Preusker, 253 Neb. 502, 571 N.W.2d 
294 (1997). Millard Lumber met that burden. Here, the facts 
show that while Noll paid Kaiser’s wages, provided all payroll 
services, and directed Kaiser to report to the customer of its 
choice, Kaiser had the right to refuse or terminate any assign- 
ment given. Kaiser understood this right. The evidence undis- 
putedly shows he exercised that right when he requested to be 
removed from the Able Professional Movers assignment. The 
evidence undisputedly indicates Kaiser voluntarily went to 
work at Millard Lumber and performed the tasks Millard 
Lumber assigned to him each day. Millard Lumber presented 
evidence regarding its intent to enter an implied contract of hire 
by showing that its personnel were Kaiser’s sole supervisors 
and solely controlled every detail of his work on its premises. 
Thus, Millard Lumber met its burden of producing evidence on 
the Daniels test’s contract-of-hire element, and the burden 
shifts to Kaiser to present evidence that shows a genuine issue 
of material fact. See Kramer v. Kramer, 252 Neb. 526, 567 
N.W.2d 100 (1997). Thus, we now consider Kaiser’s arguments 
on the implied contract-of-hire element of the Daniels test. 

Kaiser argues that Millard Lumber treated loaned Noll © 
employees materially differently than its own employees, rais- 
ing a genuine issue of fact as to Millard Lumber’s intent to enter 
an implied contract of hire with Kaiser. Specifically, Kaiser 
argues that evidence showing that Millard Lumber did not pro- 
vide his hardhat and that temporary employees could not attend 
monthly safety meetings that were mandatory for regular 
Millard Lumber employees reasonably infers that Millard 
Lumber did not intend to enter a contract of hire with Kaiser. 

Some courts have determined that in particular circum- 
stances, a difference in treatment indicates a special employer 
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does not consider a loaned employee its own employee and thus 
manifests an intent not to enter a contract of hire. See, Parson v. 
Procter & Gamble Mfg. Co., 514 N.W.2d 891 (Iowa 1994) (stat- 
ing that when loaned employees are required to use separate 
break rooms, are prohibited from using cafeteria and locker 
room, and are prohibited from joining company labor associa- 
tion, these facts infer special employer did not intend to enter 
contract of hire with loaned employee); Kowalski v. Shell Oil 
Co., 23 Cal. 3d 168, 588 P.2d 811, 151 Cal. Rptr. 671 (1979) 
(stating that jury verdict finding employment relationship was 
not created between special employer and loaned employee 
could be upheld in part by evidence that loaned employee’s pri- 
mary employer provided him with almost all necessary tools 
and equipment, including hardhat); Barajas v. USA Petroleum 
Corp., 184 Cal. App. 3d 974, 984, 229 Cal. Rptr. 513, 518 
(1986) (stating that jury verdict finding two loaned employees 
did not become employees of special employer could be upheld 
in part on evidence of “‘the differences in the treatment of work- 
ers”). We recognize the possibility that certain differences in 
treatment between a special employer’s regular employees and 
a loaned employee might reasonably infer in certain circum- 
stances that the special employer intended to not enter into a 
contract of hire with the loaned employee. However, without 
attempting to define or set out what particular differences in 
treatment would raise a reasonable inference, we conclude that 
Kaiser does not present sufficient evidence to show he was 
actually treated differently than Millard Lumber’s regular 
employees. 

Kaiser presented uncontroverted evidence that Noll provided 
his hardhat and that the cost was deducted from his wages. 
Kaiser argues that the fact that he had to pay for his own hard- 
hat from Noll infers Millard Lumber intended not to enter into 
a contract of hire. King, Noll’s placement coordinator, testified 
that she believed Millard Lumber supplied hardhats to its regu- 
lar employees. However, she stated, “I don’t know if they had 
them payroll deducted.” The record contains no documents or 
testimony from Millard Lumber personnel on whether Millard 
Lumber in fact paid for the hardhats provided to its regular 
employees. With the record silent on the issue, no conclusion 
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can be made that Millard Lumber treated Kaiser any differently, 
because Millard Lumber may have required its regular employ- 
ees to purchase hardhats. The burden rested upon Kaiser to pre- 
sent sufficient evidence to raise a reasonable inference, and 
Kaiser has failed to do that. 

Likewise, Kaiser argues that the evidence indicates that Noll 
employees who worked at Millard Lumber were not included in 
monthly safety meetings that Millard Lumber regular employ- 
ees, doing the same work, attended. Kaiser asserts that differ- 
ence in treatment indicates Millard Lumber did not intend to 
enter a contract of hire. Each foreman in a particular area held 
a monthly safety meeting for the group of employees he or she 
supervised. Attendance was mandatory. Kaiser presented evi- 
dence showing that safety meetings were held for the area in 
which he worked, the main yard. Kaiser did not attend any 
monthly safety meeting. We note, however, and Kaiser’s coun- 
sel conceded at oral argument, that the record is silent as to 
whether such a safety meeting was held on any of the 4 days 
Kaiser worked at Millard Lumber. Thus, Kaiser presented insuf- 
ficient evidence to show that he was treated differently in regard 
to the safety meetings. Kaiser nonetheless argues that the record 
proves that Noll employees generally were excluded from such 
meetings. However, we find the record does not support that 
argument. 

Kaiser next argues that a statement in the application Kaiser 
signed with Noll raises a genuine issue of material fact regard- 
ing whether an implied contract of hire was created. The perti- 
nent sentence in the application stated: “If asked by a client of 
Noll Temporary Services to complete an employment applica- 
tion or other related materials, I agree to immediately contact 
Noll Temporary Services.” That statement indicates only Noll’s 
desire for Kaiser to remain its employee exclusively. Noll’s 
intent is irrelevant to the determination of whether Kaiser and 
Millard Lumber established an implied contract of hire, and 
thus no reasonable inference can be drawn from this evidence in 
Kaiser’s favor on this issue. 

Kaiser next argues that the fact that Noll set up the pay 
schedule and was the immediate provider of all benefits to 
Kaiser raises a genuine issue of material fact. This fact was pre- 
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sent and considered in Daniels, but did not preclude this court 
from finding an implied contract of hire as a matter of law. 
Other courts have also determined that evidence that the special 
employer is not the immediate provider of wages and benefits 
does not preclude a finding of an implied contract of hire as a 
matter of law. Pettaway v. Mobile Paint Mfg. Co., Inc., 467 So. 
2d 228 (Ala. 1985); Wright v. Habco, Inc., 419 S.W.2d 34 (Mo. 
1967). As in Daniels, we reject this argument. 


CONTROL 

Kaiser’s second assignment of error, that the district court 
erred in concluding that no genuine issue of material fact existed 
regarding whether Millard Lumber exercised control over 
Kaiser once Noll assigned Kaiser to work for Millard Lumber, 
apparently contests the district court’s finding that Millard 
Lumber had the right to control the details of Kaiser’s work. 

Millard Lumber presented evidence which showed that 
Millard Lumber exclusively supervised Kaiser once Kaiser was 
on Millard Lumber’s premises. In his deposition, Kaiser states 
that he reported to a specific location each morning and a 
Millard Lumber foreman told him where or to whom he was to 
report each day. Kaiser testified that once he so reported, he was 
then told by a Millard Lumber employee exactly what work 
needed to be done. The record reflects Millard Lumber con- 
trolled the times when Kaiser could take breaks. Kaiser took 
breaks at the same time as the Millard Lumber employees with 
whom he worked. Noll did not supervise him at the jobsite, as 
contrasted with the case in Parson v. Procter & Gamble Mfg. 
Co., 514 N.W.2d 891 (iowa 1994), where the labor broker did 
have supervisors at the jobsite. Rather, consistent with Daniels, 
evidence that the special employer was the sole provider of 
supervision at the jobsite is sufficient to find that the special 
employer had the right to control the details of the loaned 
laborer’s work. Kaiser presented no evidence contradicting 
Millard Lumber’s evidence on this issue, and thus this argument 
fails. 


AGREEMENT AMONG PARTIES 
Finally, Kaiser assigns as error a finding that there was no 
agreement between Kaiser, Noll, and Millard Lumber as to the 
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type of work Kaiser would be performing at Millard Lumber. 
The district court made no such finding. Such a finding is not 
necessary as part of the Daniels three-prong analysis; thus, we 
fail to see how this assignment of error is relevant to the sum- 
mary judgment order before this court. Therefore, we decline to 
consider this assignment of error. 
We affirm the district court’s grant of summary judgment. 
AFFIRMED. 


AG SERVICES OF AMERICA, INC., AN IOWA CORPORATION, APPELLEE, 
v. DARRELL E. EMPFIELD, DEFENDANT AND THIRD-PARTY PLAINTIFF, 
APPELLANT, AND C.M.R., INC., A NEBRASKA CORPORATION, 
THIRD-PARTY DEFENDANT, APPELLEE. 

587 N.W. 2d 871 


Filed January 15, 1999. No. S-97-1097. 


1, Summary Judgment: Appeal and Error. In reviewing an order granting a motion 
for summary judgment, an appellate court views the evidence in a light most favor- 
able to the party opposing the motion and gives that party the benefit of all reason- 
able inferences deducible from the evidence. 

2. Property: Security Interests: Conversion. When property is subject to a security 
interest, an exercise of dominion or control over the property that is inconsistent with 
the rights of the secured party constitutes, as to that secured party, a conversion of the 
property. 

3. Uniform Commercial Code: Security Interests. Under Neb. U.C.C. § 9-312(5) 
(Reissue 1992), the secured party who is first to perfect or file his or her security 
interest will have priority over all unperfected security interests even though such 
party had actual or constructive knowledge of a prior unperfected security interest. 

4. Debtors and Creditors: Unjust Enrichment. A party cannot recover for unjust 
enrichment until the allegedly inequitable benefits have been received and retained. 

5. Pleadings: Appeal and Error. An affirmative defense must be pleaded to be con- 
sidered in the trial court and on appeal. 


Appeal from the District Court for Brown County: WILLIAM B. 
CASSEL, Judge. Affirmed. 


W. Gerald O’ Kief for appellant. 


Tim W. Thompson, of Kelley, Scritsmier & Byrne, P.C., for 
appellee. 
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HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMACK, and MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 

Ag Services of America, Inc. (Ag Services), brought this 
action for conversion against Darrell E. Empfield after 
Empfield sold certain corn crops that were stored on his prop- 
erty. The crops were grown on Empfield’s land by C.M.R., Inc., 
a debtor of Ag Services. Ag Services claimed its security inter- 
est in the corn crops was superior to Empfield’s claim pursuant 
to a lease agreement with C.M.R. The trial court granted Ag 
Services’ motion for summary judgment, and Empfield appeals. 


SCOPE OF REVIEW 
In reviewing an order granting a motion for summary judg- 
ment, an appellate court views the evidence in a light most 
favorable to the party opposing the motion and gives that party 
the benefit of all reasonable inferences deducible from the evi- 
dence. Zimmerman y. FirsTier Bank, ante p. 410, 585 N.W.2d 
445 (1998). 


FACTS 

On November 18, 1994, Ag Services loaned C.M.R. the prin- 
cipal sum of $240,000. Contemporaneously, C.M.R. gave Ag 
Services a security agreement covering, but not limited to, all of 
C.M.R.’s farm products, inventory, annual and perennial crops, 
and stored or harvested crops. 

On December 19, 1994, Ag Services filed financing state- 
ments in the office of the Brown County clerk, which state- 
ments listed C.M.R. as the debtor and Ag Services as a secured - 
party and described real estate owned by Empfield as the land 
upon which C.M.R.’s crops were growing or were to be grown. 

On April 5, 1995, C.M.R. leased certain farmland located in 
Brown County from Empfield for the amount of $53,541, which 
was payable in two installments. The written lease agreement 
specified that to secure performance of the terms and conditions 
of the lease, Empfield had a right to a chattel mortgage upon all 
or any part of the crops growing or gathered on the premises 
during the term of the lease. The record does not show that 
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Empfield ever made a filing in the office of the Brown County 
clerk concerning the lease agreement. 

Following the corn harvest in late November or early 
December 1995, C.M.R. placed the corn in bins owned by 
Empfield. According to Clark Keim, the president and sole 
shareholder of C.M.R., some of the 1994 crop was still stored 
in Empfield’s bins. C.M.R. paid Empfield the first rental install- 
ment, but failed to pay the second installment in the amount of 
$27,750. On December 23, 1995, in order to pay the defaulted 
rent and other amounts allegedly due, Empfield sold the corn 
harvested by C.M.R. that was stored in bins located on 
Empfield’s property. Empfield received $32,175 from the sale. 

C.M.R. was unable to fully pay the balance due on the 
promissory note to Ag Services, and the balance was carried 
forward to a 1996 operating note, which was executed March 
26, 1996, in an amount greater than $32,175. On August 7, Ag 
Services commenced suit against Empfield, alleging, inter alia, 
that Empfield had unlawfully converted the corn in which Ag 
Services had a perfected security interest superior to any inter- 
est of Empfield’s. At the time the action was commenced, there 
was due and owing from C.M.R. to Ag Services $133,217.45 
plus interest. 

The trial court entered summary judgment in favor of Ag 
Services, and Empfield appeals. 


ASSIGNMENT OF ERROR 
Empfield claims that the trial court erred in entering sum- 
mary judgment in favor of Ag Services. 


ANALYSIS 

This is a conversion action brought by Ag Services against 
Empfield. When property is subject to a security interest, an 
exercise of dominion or control over the property that is incon- 
sistent with the rights of the secured party constitutes, as to that 
secured party, a conversion of the property. Battle Creek State 
Bank v. Preusker, 253 Neb. 502, 571 N.W.2d 294 (1997). In its 
first theory of recovery, Ag Services alleged that it had a per- 
fected security interest by virtue of its promissory note and 
security agreement and the financing statements filed in the 
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office of the Brown County clerk; that Empfield did not have a 
perfected security interest in the corn; and that Empfield’s inter- 
est, if any, was subordinate to Ag Services’ interest. In its sec- 
ond theory of recovery, Ag Services alleged that Empfield’s 
interest, if any, was subordinate by virtue of a subordination 
agreement allegedly signed by Empfield. 

Ag Services’ first theory of recovery relies on article 9 of the 
Nebraska Uniform Commercial Code (U.C.C.). Neb. U.C.C. 
§ 9-312(5) (Reissue 1992) states that unless governed by a spe- 
cial priority under another subsection, priority between con- 
flicting security interests in the same collateral shall be deter- 
mined according to the following rules: 

(a) Conflicting security interests rank according to pri- 
ority in time of filing or perfection. Priority dates from the 
time a filing is first made covering the collateral or the 
time the security interest is first perfected, whichever is 
earlier, provided that there is no period thereafter when 
there is neither filing nor perfection. 

(b) So long as conflicting security interests are unper- 
fected, the first to attach has priority. 

Section 9-312(5) is a “pure race” type statute. See Todsen v. 
Runge, 211 Neb. 226, 318 N.W.2d 88 (1982). Under § 9-312(5), 
the secured party who is first to perfect or file his or her secu- 
rity interest will have priority over all unperfected security 
interests even though such party had actual or constructive 
knowledge of a prior unperfected security interest. Todsen v. 
Runge, supra. Section 9-312(5) was adopted to promote cer- 
tainty in commercial transactions by placing reliance on the fil- 
ing records. It requires a secured party to exercise diligence to 
perfect his or her security interest. If a party fails to perfect, 
then the party runs the risk of having his or her interest subor- 
dinated. Todsen v. Runge, supra. 

In Todsen, we determined that § 9-312(5) governed the pri- 
ority between the tenant farmer’s creditor and the farmer’s land- 
lords. We explicitly held that a contractual landlord’s lien must 
comply with the filing requirements of article 9 of the U.C.C. in 
order to perfect a security interest. Because the creditor in that 
' case was first to file and perfect its security interest, it had pri- 
ority over the landlords’ lien. See, also, McCoy v. Steffen, 227 
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Neb. 72, 416 N.W.2d 16 (1987) (security interest of tenant 
farmers’ creditor had priority over interest of tenants’ landlord 
where creditor’s financing statement was filed earlier). 

Similarly, in Lone Oak Farm Corp. v. Riverside Fertilizer, 
229 Neb. 548, 428 N.W.2d 175 (1988), a landlord leased farm- 
land to a tenant for the purpose of growing crops. The lease 
agreement provided that the landlord would have a security 
interest in the crops to be grown on the land. The landlord did 
not file the agreement in the appropriate place and manner. In 
order to obtain certain goods and services necessary to produce 
crops, the tenant subsequently entered into an agreement with a 
fertilizer company. The company provided certain goods to the 
tenant, and the tenant provided the company with a security 
interest covering all crops and proceeds of crops to be grown on 
the subject property. The company filed a financing statement 
and a security agreement. 

We held that in the absence of an agreement to the contrary, 
the priority of competing interests in the landlord and the fertil- 
izer company was determined by article 9 of the U.C.C. The 
landlord argued that despite his failure to file a financing state- 
ment, he was entitled to an equitable lien under the terms of the 
lease, citing Neb. U.C.C. § 1-103 (Reissue 1980), which pro- 
vided that unless displaced by particular provisions, equity 
principles supplement the U.C.C. We concluded that even 
assuming the landlord was entitled to an equitable lien, it would 
still be an unperfected security interest under the U.C.C. and 
that, therefore, the company’s security interest took priority 
over the landlord’s interest. 

It is undisputed that on January 10, 1994, Ag Services made 
a filing covering the corn grown on Empfield’s land and that the 
filing complied with Neb. U.C.C. § 9-402 (Supp. 1993). It is 
also undisputed that Empfield never made a filing which cov- 
ered his interest in the crop. Thus, it is clear that under 
§ 9-312(5), Ag Services’ interest has priority over Empfield’s 
unperfected interest. 

Empfield does not deny that under § 9-312, Ag Services’ 
interest takes priority over his unperfected interest. Rather, he 
argues that this court should recognize his rights as superior 
under the principles of equity and fairness in order to avoid 
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unjust enrichment. Generally, unjust enrichment is not argued 
as a defense to an action because a party cannot recover for 
unjust enrichment until the allegedly inequitable benefits have 
been received and retained. See, Jn re Estate of Krueger, 235 
Neb. 518, 455 N.W.2d 809 (1990); Professional Recruiters v. 
Oliver, 235 Neb. 508, 456 N.W.2d 103 (1990). Empfield argues 
that the trial court erred in granting Ag Services summary judg- 
ment because the court should have recognized that to do so 
would result in unjust enrichment. In other words, Empfield 
attempts to use the doctrine of unjust enrichment as an affirma- 
tive defense. See Lawry v. County of Sarpy, 254 Neb. 193, 575 
N.W.2d 605 (1998) (essence of affirmative defense is to con- 
cede that while plaintiff otherwise may have good cause of 
action, cause of action no longer exists because some statute or 
rule permits defendant to avoid liability for acts alleged). An 
affirmative defense must be pleaded to be considered in the trial 
court and on appeal. Nebraska Pub. Emp. v. City of Omaha, 244 
Neb. 328, 506 N.W.2d 686 (1993). Empfield did not plead 
unjust enrichment, and thus, this argument has been waived. 

Empfield also asks this court to reconsider relevant law 
because “it is only reasonable and fair that he should be entitled 
to satisfy his claim for unpaid rent by selling crop which was 
harvested on his land, placed in his possession and stored 
there.” Brief for appellant at 10. The priorities in this case are 
governed by statute. While in other circumstances Empfield 
may have been entitled to satisfy his claim for rent by selling 
the crops on his property, he is not entitled to do so where 
another party has a prior perfected security interest in the crops. 

Finally, Empfield argues that summary judgment was inap- 
propriate because there remains an issue of fact as to whether he 
signed an agreement subordinating his interest in the crop to the 
interest of Ag Services. This issue is not material to the case 
because under § 9-312(5), the security interest of Ag Services is 
superior regardless of whether there was a signed subordination 
agreement. 


CONCLUSION 
We find that Empfield’s assignment of error is without merit, 
and we affirm the summary judgment entered by the trial court. 
AFFIRMED. 
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12, 


587 N.W. 2d 885 
Filed January 15, 1999. No. S-97-1200. 


Appeal and Error. To the extent issues of law are presented, an appellate court has 
an obligation to reach independent conclusions irrespective of the determinations 
made by the court below. 

Summary Judgment: Final Orders: Appeai and Error. A denial of a motion for 
summary judgment is an interlocutory order, not a final order, and therefore not 
appealable. 

Summary Judgment: Appeal and Error. When adverse parties have each moved 
for summary judgment and the trial court has sustained one of the motions, the 
reviewing court obtains jurisdiction over both motions and may determine the con- 
troversy which is the subject of those motions or make an order specifying the facts 
which appear without substantial controversy and direct such further proceedings as 
it deems just. Otherwise, the denial of a summary judgment motion is neither appeal- 
able nor reviewable. 

Summary Judgment. The overruling of a motion for summary judgment does not 
decide any issue of fact or proposition of law affecting the subject matter of the liti- 
gation, but merely indicates that the court was not convinced by the record that there 
was not a genuine issue as to any material fact or that the party offering the motion 
was entitled to a judgment as a matter of law. 

Summary Judgment: Appeal and Error. After trial, the merits should be judged in 
relation to the fully developed record, not whether a different judgment may have 
been warranted on the record at summary judgment. 

Directed Verdict: Evidence. A directed verdict is proper at the close of all the evi- 
dence only where reasonable minds cannot differ and can draw but one conclusion 
from the evidence, that is to say, where an issue should be decided as a matter of law. 
Malpractice: Physician and Patient: Proof: Proximate Cause. In a malpractice 
action involving professional negligence, the burden of proof is upon the plaintiff to 
demonstrate the generally recognized medical standard of care, that there was a devi- 
ation from that standard by the defendant, and that the deviation was the proximate 
cause of the plaintiff's alleged injuries. 

Negligence: Proximate Cause. A defendant's negligence is not actionable unless it 
is a proximate cause of the plaintiff's injuries or is a cause that proximately con- 
tributed to them, 

Malpractice: Physician and Patient: Proof: Proximate Cause. Proximate causa- 
tion requires proof necessary to establish that the physician’s deviation from the stan- 
dard of care caused or contributed to the injury or damage to the plaintiff. 

Expert Witnesses. Where the character of an alleged injury is not objective, but, 
rather, subjective, the cause and extent of the injury must be established by expert 
medical testimony. 

__—. Subjective injuries may be inferred only from their symptoms and, conse- 
quently, require medical expert testimony to determine the cause and extent thereof. 
Directed Verdict: Appeal and Error. In reviewing the action of a trial court, an 
appellate court must treat a motion for directed verdict as an admission of the truth 
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of all competent evidence submitted on behalf of the party against whom the motion 
is directed; such being the case, the party against whom the motion is directed is enti- 
tled to have every controverted fact resolved in its favor and to have the benefit of 
every inference which can reasonably be deduced from the evidence. 

13. Malpractice: Physicians and Surgeons: Expert Witnesses: Words and Phrases. 

Although expert medical testimony need not be couched in the magic words “rea- 

sonable medical certainty” or “reasonable probability,” it must be sufficient as exam- 

ined in its entirety to establish the crucial causal link between the plaintiff’s injuries 
and i defendant: s negligence. 

—__: ___.: ___: ____. Medical expert testimony regarding causation based upon 

possibility or ealaiea is insufficient, it must be stated as being at least “probable,” 

in other words, more likely than not. 

15. Trial: Evidence: Proof. The burden of proving a cause of action is not sustained by 
evidence from which a jury can arrive at its conclusions only by guess, speculation, 
conjecture, or choice of possibilities; there must be something more which would 
lead a reasoning mind to one conclusion rather than to another. 

16. Trial: Evidence: Juries. Before evidence is submitted to a jury, there is a prelimi- 
nary question for the court to decide, when properly raised, not whether there is lit- 
erally no evidence, but whether there is any upon which a jury can properly proceed 
to find a verdict for the party producing it and upon whom the burden is imposed. 

17. Trial: Evidence: Juries: Appeal and Error. Where there is no basis for recovery 
under the evidence adduced at trial, submission to the jury constitutes error. 


14. 


Appeal from the District Court for Lincoln County: JoHN P. 
Murpuy, Judge. Reversed and remanded with directions to 
dismiss. 


John R. Douglas and Terry J. Grennan, of Cassem, Tierney, 
Adams, Gotch & Douglas, for appellant. 


Blaine T. Gillett, of Ruff, Nisley & Lindemeier, for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMACK, and MILLER-LERMAN, JJ. 


HENpry, C.J. 
INTRODUCTION 


In this appeal, Dr. Yaron Zedek, appellant, challenges the 
Lincoln County District Court’s denial of his motion for a 
directed verdict. This is a medical malpractice action originally 
filed by “Jane Doe Two” (Doe), appellee, against North Platte 
Nebraska Hospital Corporation, doing business as Great Plains 
Regional Medical Center (Great Plains), and Zedek. 

Doe was admitted to Great Plains by Zedek for psychiatric 
treatment and was a patient at the time she was sexually 
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assaulted by an employee of the hospital. The case against 
Zedek was tried on a theory of professional negligence, and in 
accordance with the jury verdict, judgment was entered in favor 
of Doe. The main issue on appeal is whether Doe satisfied her 
burden of establishing Zedek’s negligence as a proximate cause 
of her alleged injuries of mental suffering. 


FACTUAL AND PROCEDURAL BACKGROUND 

Doe is a mildly retarded, 52-year-old female who has an IQ 
of 64. Prior to hospitalization, Doe had been suffering from 
recurrent, nonpsychotic major depressive episodes. Doe was 
admitted to the psychiatric unit at Great Plains on September 8, 
1993, pursuant to the recommendation of Zedek. On September 
27, Doe left the hospital on a day pass with her caseworker, Jean 
Risseeuw. During this excursion, Doe told Risseeuw that Doe 
had had sex with someone at the unit. Upon their return to the 
hospital, Risseeuw informed the nursing staff of what Doe had 
told her. The next day, during morning report, Zedek was noti- 
fied of what Doe had reported to Risseeuw. After morning 
report, Zedek and the nurse manager met with Doe privately 
and discussed the incident. Doe told Zedek that approximately 
8 days earlier a “black man” had come into her room to take her 
vital signs. Doe alleged that this man took her into the bathroom 
and had sex with her. At trial, Doe testified that what she had 
meant by a black man was a man dressed in “black pants and a 
black shirt.” 

Zedek testified that he did not believe Doe for many reasons. 
Zedek believed that Doe was probably relating a dream, 
because she was on antidepressant medications. He also testi- 
fied that he believed the sexual assault was highly unlikely 
because Doe had a roommate, she was in a locked psychiatric 
unit, she was checked every 10 to 15 minutes by the staff, and 
there were no black employees or patients on the unit. Although 
Zedek did not believe Doe, he told the nurse manager to notify 
the appropriate sources to investigate the matter. The police 
were notified the same day and began an investigation. The 
investigation eventually revealed a suspect who was an 
employee of the hospital, and charges were filed against him. 

After Zedek learned of Doe’s assault, he continued to see 
Doe every day during her hospitalization. During these visits, 
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Zedek would ask Doe general questions about how she was 
doing and if she had any concerns. In response to these ques- 
tions, Doe never mentioned the sexual assault. After Doe’s dis- 
charge from the hospital on October 6, 1993, she continued to 
see Zedek on an outpatient basis for another year. Based on hos- 
pital records, nurses’ notes, and Zedek’s own notes, Doe never 
asked for, nor was she ever offered, psychiatric counseling or 
therapy to treat any potential trauma or harm she may have 
experienced from the assault. After hospitalization, Doe did 
receive professional counseling for the sexual assault from 
Mary Muller, a therapist with a master’s degree in clinical psy- 
chology. This therapy, however, was independent of any offered 
by Zedek or Great Plains. 

On May 17, 1995, Doe filed this action against Great Plains 
and Zedek. Great Plains settled with Doe and was dismissed 
from the litigation. Zedek then filed a motion for summary 
judgment, which was denied. A jury trial followed, and the case 
against Zedek was tried on the theory that he was professionally 
negligent in failing to properly evaluate and treat Doe after she 
informed him of the sexual assault and that, as a result, Doe 
experienced mental suffering. 

At the end of Doe’s case, Zedek moved for a directed verdict 
on several grounds, most notably the reason that there was no 
competent evidence that Doe sustained any damage as a result 
of any of Zedek’s alleged acts of negligence. The motion was 
overruled, and the trial proceeded. At trial, Zedek presented evi- 
dence that he had not been negligent in the care of Doe, after 
which he renewed his motion for a directed verdict on the same 
grounds. The jury returned a verdict against Zedek in the 
amount of $100,000. Zedek then filed a motion for judgment 
notwithstanding the verdict or in the alternative a new trial. The 
district court denied both motions, and this appeal followed. We 
removed the case to our docket pursuant to our power to regu- 
late the Nebraska Court of Appeals’ caseload and that of this 
court. See Neb. Rev. Stat. § 24-1106(3) (Reissue 1995). 


ASSIGNMENTS OF ERROR 
Zedek contends, rephrased and summarized, that the district 
court erred in (1) denying his motion for summary judgment; 
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(2) denying his motion for a directed verdict; (3) denying his 
motion for judgment notwithstanding the verdict; (4) deny- 
ing his motion for a new trial; (5) failing to give a requested jury 
instruction; (6) failing to instruct the jury regarding the 
settlement with Great Plains, pursuant to Neb. Rev. Stat. 
§ 25-21,185.11 (Reissue 1995); and (7) failing to reduce the 
verdict against Zedek by the amount of the settlement between 
Doe and Great Plains. 


STANDARD OF REVIEW 

A denial of a motion for summary judgment is not a final 
order and therefore is not appealable. Whalen v. U S West 
Communications, 253 Neb. 334, 570 N.W.2d 531 (1997); 
Moulton v. Board of Zoning Appeals, 251 Neb. 95, 555 N.W.2d 
39 (1996); Petska v. Olson Gravel, Inc., 243 Neb. 568, 500 
N.W.2d 828 (1993). Although the denial of a motion for sum- 
mary judgment, standing alone, is not a final, appealable order, 
when adverse parties have each moved for summary judgment 
and the trial court has sustained one of the motions, the review- 
ing court obtains jurisdiction over both motions and may deter- 
mine the controversy which is the subject of those motions or 
make an order specifying the facts which appear without sub- 
stantial controversy and direct further proceedings as it deems 
just. American Family Ins. Group v. Hemenway, 254 Neb. 134, 
575 N.W.2d 143 (1998). 

When a motion for directed verdict made at the close of all 
the evidence is overruled by the trial court, appellate review is 
controlled by the rule that a directed verdict is proper only 
where reasonable minds cannot differ and can draw but one 
conclusion from the evidence, and the issues should be decided 
as a matter of law. Tapp v. Blackmore Ranch, 254 Neb. 40, 575 
N.W.2d 341 (1998); Traphagan y. Mid-America Traffic 
Marking, 251 Neb. 143, 555 N.W.2d 778 (1996); McWhirt v. 
Heavey, 250 Neb. 536, 550 N.W.2d 327 (1996). To the extent 
issues of law are presented, an appellate court has an obligation 
to reach independent conclusions irrespective of the determina- 
tions made by the court below. Popple v. Rose, 254 Neb. 1, 573 
N.W.2d 765 (1998); Farr v. Designer Phosphate & Premix 
Internat., 253 Neb. 201, 570 N.W.2d 320 (1997). 
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ANALYSIS 


SUMMARY JUDGMENT 

Zedek’s first assignment of error challenges the trial court’s 
denial of his motion for summary judgment. It is Zedek’s con- 
tention that the trial court’s denial of his motion for summary 
judgment is both appealable and reviewable on appeal. We dis- 
agree. We have repeatedly stated that a denial of a motion for 
summary judgment is an interlocutory order, not a final order, 
and therefore not appealable. Zimmerman v. FirsTier Bank, 255 
Neb. 410, 585 N.W.2d 445 (1998); Pettit v. Paxton, 255 Neb. 
279, 583 N.W.2d 604 (1998); Strom v. City of Oakland, 255 
Neb. 210, 583 N.W.2d 311 (1998); Vowers & Sons, Inc. v. 
Strasheim, 254 Neb. 506, 576 N.W.2d 817 (1998); American 
Family Ins. Group, supra; Whalen, supra; Farmers & 
Merchants Bank v. Grams, 250 Neb. 191, 548 N.W.2d 764 
(1996); Elliott v. First Security Bank, 249 Neb. 597, 544 N.W.2d 
823 (1996); Randall v. Erdman, 194 Neb. 390, 231 N.W.2d 689 
(1975). The only exception we have fashioned to this general 
tule is that when adverse parties have each moved for summary 
judgment and the trial court has sustained one of the motions, 
the reviewing court obtains jurisdiction over both motions and 
may determine the controversy which is the subject of those 
motions or make an order specifying the facts which appear 
without substantial controversy and direct such further pro- 
ceedings as the court deems just. Zimmerman, supra; Pettit, 
supra; Strom, supra; Vowers & Sons, Inc., supra; American 
Family Ins. Group, supra; Farmers & Merchants Bank, supra; 
Elliot, supra; Randall, supra. This limited exception is not 
applicable under the record in this case. 

Absent the above-stated exception, the denial of a summary 
judgment motion is neither appealable nor reviewable. Zedek 
admits that he is cognizant of this court’s holding regarding the 
denial of summary judgment, but contends he is permitted to 
reserve the issue for appeal and raise it after the case has 
reached final judgment. We disagree. As we stated in Petska v. 
Olson Gravel, Inc., 243 Neb. 568, 572-73, 500 N.W.2d 828, 832 
(1993), “The law is clear. We need not consider the trial court’s 
denial of appellant’s motion for summary judgment.” This is so 
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because whether a denial of summary judgment should have 
been granted generally becomes moot after a full trial on the 
merits. See, Watson v. Amedco Steel, Inc., 29 F.3d 274 (7th Cir. 
1994); Whalen v. U S West Communications, 253 Neb. 334, 570 
N.W.2d 531 (1997). The overruling of a motion for summary 
judgment does not decide any issue of fact or proposition of law 
affecting the subject matter of the litigation, but merely indi- 
cates that the court was not convinced by the record that there 
was not a genuine issue as to any material fact or that the party 
offering the motion was entitled to a judgment as a matter of 
law. Whalen, supra. 

After trial, the merits should be judged in relation to the fully 
developed record, not whether a different judgment may have 
been warranted on the record at summary judgment. The ratio- 
nale for this principle was aptly stated by the Ninth Circuit: 

To be sure, the party moving for summary judgment 
suffers an injustice if his motion is improperly denied. 
This is true even if the jury decides in his favor. The injus- 
tice arguably is greater when the verdict goes against him. 
However, we believe it would be even more unjust to 
deprive a party of a jury verdict after the evidence was 
fully presented, on the basis of an appellate court’s review 
of whether the pleadings and affidavits at the time of the 
summary judgment motion demonstrated the need for a 
trial. 

Locricchio v. Legal Services Corp., 833 F.2d 1352, 1359 (9th 
Cir. 1987). Zedek’s first assignment of error is without merit. 


DIRECTED VERDICT 

In his second assignment of error, Zedek claims the district 
court erred in denying his motion for a directed verdict. A 
directed verdict is proper at the close of all the evidence only 
where reasonable minds cannot differ and can draw but one 
conclusion from the evidence, that is to say, where an issue 
should be decided as a matter of law. Martin v. Roth, 252 Neb. 
969, 568 N.W.2d 553 (1997); Ethanair Corp. v. Thompson, 252 
Neb. 245, 561 N.W.2d 225 (1997); Hawkes v. Lewis, 252 Neb. 
178, 560 N.W.2d 844 (1997). Zedek asserts that there was no 
competent evidence that Doe sustained any damage as a proxi- 
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mate result of any of his alleged acts of negligence and that, 
therefore, he was entitled to judgment as a matter of law. Doe 
contends that she presented competent expert testimony estab- 
lishing that Zedek’s failure to believe her and failure to treat her 
for the psychological effects of the sexual assault greatly con- 
tributed to her mental suffering and sense of helplessness. 

In a malpractice action involving professional negligence, 
the burden of proof is upon the plaintiff to demonstrate the gen- 
erally recognized medical standard of care, that there was a 
deviation from that standard by the defendant, and that the devi- 
ation was the proximate cause of the plaintiff’s alleged injuries. 
Saporta v. State, 220 Neb. 142, 368 N.W.2d 783 (1985). The 
plaintiff must prove each essential element of the claim asserted 
by a preponderance of the evidence. A defendant’s negligence 
is, therefore, not actionable unless it is a proximate cause of the 
plaintiff’s injuries or is a cause that proximately contributed to 
them. Kozicki v. Dragon, 255 Neb. 248, 583 N.W.2d 336 
(1998); Sacco v. Carothers, 253 Neb. 9, 567 N.W.2d 299 
(1997); Eiting v. Godding, 191 Neb. 88, 214 N.W.2d 241 
(1974). In other words, proximate causation requires proof nec- 
essary to establish that the physician’s deviation from the stan- 
dard of care caused or contributed to the injury or damage to the 
plaintiff. Saporta, supra. See, Kozicki, supra; Sacco, supra; 
Turek v. St. Elizabeth Comm. Health Ctr., 241 Neb. 467, 488 
N.W.2d 567 (1992). 

In this case, Doe is alleging that she experienced mental suf- 
fering and a sense of helplessness as a proximate result of 
Zedek’s negligence. Mental suffering and a sense of helpless- 
ness are injuries which are not plainly apparent and are demon- 
strated primarily by complaints of the victim. Such injuries are, 
therefore, subjective in nature and effect. See Tarvin v. Mutual 
of Omaha Ins. Co., 238 Neb. 851, 472 N.W.2d 727 (1991). We 
have stated that where the character of an alleged injury is not 
objective, but, rather, subjective, the cause and extent of the 
injury must be established by expert medical testimony. 
Storjohn v. Fay, 246 Neb. 454, 519 N.W.2d 521 (1994); Turek, 
supra; Tarvin, supra; Eno v. Watkins, 229 Neb. 855, 429 N.W.2d 
371 (1988). See Binkerd v. Central Transportation Co., 236 
Neb. 350, 461 N.W.2d 87 (1990). Expert testimony is necessary 
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because subjective injuries may be inferred only from their 
symptoms. Eiting, supra. Consequently, medical expert testi- 
mony is required to determine the cause and extent thereof. Id. 

Doe concedes that her injuries are subjective in nature and 
incapable of objective measurement. However, Doe contends 
that expert testimony is not necessary to “establish a causal con- 
nection between the Appellant’s total lack of care and the 
Appellee’s mental suffering.” Brief for appellee at 13. 

While it may be true that Doe experienced mental suffering, 
the causation of such injury is not within the common know!l- 
edge of a person lacking medical training. Additionally, the fact 
that Doe had a prior psychiatric history of depression and had 
been sexually assaulted further complicated the issue of causa- 
tion. Whether Doe’s subjective injuries stemmed from Zedek’s 
claimed malpractice presented medically complicated questions 
requiring expert testimony. See, Vallinoto v. DiSandro, 688 
A.2d 830 (R.I. 1997); Turek, supra; Carmichael v. Carmichael, 
597 A.2d 1326, 1329 (D.C. App. 1991) (stating “[t]he issue of 
whether appellee’s problems stemmed from appellant’s mal- 
practice, as opposed to other factors, ‘present[s} medically com- 
plicated questions due to multiple and/or preexisting causes,’ 
requiring expert testimony on the issue of causation”). Accord- 
ingly, the cause and extent of Doe’s injuries must be substanti- 
ated by expert testimony. 

Doe contends that four individuals testified to the causal con- 
nection between Zedek’s failure to believe and treat her and the 
damages she suffered as a result. In reviewing the action of a 
trial court, an appellate court must treat a motion for directed 
verdict as an admission of the truth of all competent evidence 
submitted on behalf of the party against whom the motion is 
directed; such being the case, the party against whom the motion 
is directed is entitled to have every controverted fact resolved in 
its favor and to have the benefit of every inference which can 
reasonably be deduced from the evidence. Blose v. Mactier, 252 
Neb. 333, 562 N.W.2d 363 (1997); Traphagan v. Mid-America 
Traffic Marking, 251 Neb. 143, 555 N.W.2d 778 (1996); Ochs v. 
Makousky, 249 Neb. 960, 547 N.W.2d 136 (1996). 

The first witness that Doe claims provided competent evi- 
dence on the issue of causation is Risseeuw. Risseeuw, as stated 
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previously, is Doe’s caseworker. At trial, Risseeuw’s employ- 
ment and acquaintance with Doe were established. While 
Risseeuw may have given descriptive testimony of Doe’s sub- 
jective symptoms, our review of the record fails to disclose 
Risseeuw’s expressing any opinion that such symptoms were 
caused by Zedek’s claimed malpractice. 

Doe next asserts that Doris Payovich was qualified as an 
expert to give testimony regarding the causation of Doe’s 
injuries. Payovich is the executive director of Keya Paha and 
Cherry Counties Mental Health Services. Payovich testified 
that she had been employed in that capacity for 11 years and 
that through her employment, she has known Doe “for a num- 
ber of years.” Payovich also testified to her education, which 
consisted of an associate’s degree from Twenty-Nine Palms 
College and a bachelor of science degree from Eastern Montana 
College. Payovich did not, however, elaborate on the major 
course of study for either of these degrees. This was the extent 
of Payovich’s expertise. Payovich’s attempt to give her “con- 
clusion” as to why Doe “was full of anger and frustration” was 
objected to by Zedek, and the objection was sustained by the 
trial court. Doe does not challenge this evidentiary ruling on 
appeal. 

The third witness Doe asserts as competent to give expert tes- 
timony regarding the cause of her damages is Muller. Muller 
provided counseling for Doe from October 1993 through April 
1994. At trial, Muller testified that she had obtained a master’s 
degree in clinical psychology from Emporia State in Kansas in 
1983. She explained that she is licensed to provide counseling 
and therapy “for anyone who needs it” and is qualified to per- 
form “some limited testing.” Muller testified that to maintain 
her license and certificate in counseling, she is required to par- 
ticipate in 32 hours of continuing education every 2 years. 
When Muller was asked if she had a specialty, she replied, “No, 
I don’t.” ; 

This was the extent of Muller’s qualifications as developed in 
the record. Without passing on whether these credentials are 
sufficient to qualify Muller as an expert witness competent to 
render an opinion on the causal relationship between psychi- 
atric malpractice and a subjective injury, we find that the record 
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reveals that no such opinion was elicited. The only testimony 
given by Muller regarding the cause of Doe’s injuries related to 
“what happened to [Doe] at the hospital.” Nothing in her testi- 
mony distinguished any of Doe’s injuries as being caused by 
Zedek’s claimed malpractice as opposed to other causal factors. 

The fourth witness and the only physician called by Doe was 
Dr. Richard Clary. Clary received his medical degree in 1970. 
From 1983 to 1986, Clary completed a residency program in 
psychiatry through Ohio State University. At the time of trial, 
Clary was board certified in the field of psychiatry and was the 
chair of the department of psychiatry at Mount Carmel Medical 
Center Hospital in Ohio. 

Clary testified as to the generally recognized medical stan- 
dard of care for the specialty of psychiatry. Clary testified that 
the psychiatric standard of care is a nationwide standard which 
does not differ from the local Nebraska standard. Clary further 
testified that in his opinion, within a reasonable degree of med- 
ical certainty, the care administered by Zedek to Doe did not 
meet that standard. 

From our review of the record, Clary’s testimony was com- 
petent evidence to meet Doe’s burden of proof regarding the 
establishment of the generally recognized medical standard of 
care and a deviation from that standard by Zedek. See Saporta 
v. State, 220 Neb. 142, 368 N.W.2d 783 (1985). However, as we 
stated in Saporta, the plaintiff must also prove that any such 
deviation was a proximate cause of the plaintiff’s alleged 
injuries. 

Doe contends that Clary provided competent evidence to 
establish proximate cause. The only testimony given by Clary in 
the record which touches on the causation issue is as follows: 

Q: Based upon your experience and your training and 
expertise in the psychiatric field, would it be possible and 
could you expect that a person such as [Doe] may have 
some residual effects resulting from what happened to her 
at the hospital? 


A: Yes. T think it is very likely that that could happen. 
Q: Okay. And, based—again, based upon your experi- 
ence in treating patients similar to this, would it be 
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unusual for such a patient to be fearful of being in a hos- 
pital again? 

A: Yes. After an event like that it would certainly be— 
would not be unusual to be fearful or afraid of hospitaliza- 
tion, especially—a patient like that would assume that the 
hospital would probably be the—should be the safest place 
for them, and I think this would be very stressful for them. 


Q: Furthermore, it’s—another note on the 25th would 
say requested a one-on-one with staff, expressed delusions 
and thoughts, tearful, expresses fear, reassured patient of 
safety on unit. Would an expression of fear be consistent 
with someone who has been sexually assaulted in the unit? 

A: Yes, it could be. 

Q: As a treating psychiatrist, would it be of interest to 
you that now this other nurse has another expression of 
delusion, the patient is tearful and obviously expressing 
fear? Would that be of relevance to you? 

A: Yes. That would need to evaluated to see what the 
source is. 


Q: ... [BJut I note here, September 30th, 1993, we’re 
still on a 15-minute suicide check? 

A: Yes. 

Q: Would that indicate that there are still some prob- 
lems with this patient that evidently they feel that suicide 
check should be maintained? 

A: Yes. There must be something that’s causing them to 
worry about her safety to keep her on the checks, yes. 


Q: And again on October 5th, 1993, I see a statement 
that the plaintiff again reassured of her safety. I assume 
she’s—we could speculate that she was concerned about 
her safety and had to be reassured. Would that be correct? 

A: Yes. From that note she must have had some kind of 
concern or question for her safety. 


(Emphasis supplied.) 


The above-recited testimony of Clary fails to meet Doe’s bur- 


den on the issue of causation for two reasons. First, the term 
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“possible” does not encompass either “reasonable medical cer- 
tainty” or “reasonable probability,” i.e., more likely than not. 
“Possible” is mere speculation, which is not sufficient. 
Although expert medical testimony need not be couched in the 
magic words “reasonable medical certainty” or “reasonable 
probability,” it must be sufficient as examined in its entirety to 
establish the crucial causal link between the plaintiff’s injuries 
and the defendant’s negligence. See, Starks v. Cornhusker 
Packing Co., 254 Neb. 30, 573 N.W.2d 757 (1998); Shahan v. 
Hilker, 241 Neb. 482, 488 N.W.2d 577 (1992). Medical expert 
testimony regarding causation based upon possibility or specu- 
lation is insufficient; it must be stated as being at least “proba- 
ble,” in other words, more likely than not. See Berggren v. 
Grand Island Accessories, 249 Neb. 789, 545 N.W.2d 727 
(1996). It is evident from a careful review of Clary’s entire tes- 
timony that proximate causation was never established, proba- 
ble or otherwise. 

Second, Clary’s testimony, which was objected to by Zedek, 
addresses residual effects “resulting from what happened to 
[Doe] at the hospital.’ (Emphasis supplied.) What happened to 
Doe at the hospital, i.e., the sexual assault, was not the basis of 
any claimed malpractice by Zedek. The record is devoid of any 
testimony which relates any of Doe’s claimed damages to the 
malpractice of Zedek, as alleged by Doe. 

Clary never distinguished the damages caused by Zedek’s 
claimed malpractice from the damages caused by other factors, 
such as the sexual assault itself. See Vallinoto v. DiSandro, 688 
A.2d 830 (R.I. 1997) (stating that in legal malpractice action 
brought against plaintiff’s attorney, subjective declarations 
alone, without competent medical evidence tending to prove that 
any of plaintiff’s ills were proximately caused by attorney’s con- 
duct and were not simply aftermath of recently concluded tumul- 
tuous marriage, were insufficient to withstand attorney’s motion 
for directed verdict). Clary even admitted, at trial, that while it 
would not be unusual for someone who had been sexually 
assaulted to experience tearfulness, fear, and delusions, it would 
still be necessary to evaluate the patient to discover the source of 
those symptoms. At the time of his testimony, Clary had never 
examined Doe. Doe even conceded at oral argument that Clary 
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was in no position to establish proximate cause because he never 
saw her and that, therefore, the people in the best position to tes- 
tify to proximate cause were the people who saw her every day. 
Based on this record, it is as likely as not that all of Doe’s 
injuries were caused by the sexual assault in and of itself. 

Resolving every controverted fact in favor of Doe and afford- 
ing her the benefit of every reasonable inference deducible from 
the evidence, we find the record void of any expert testimony 
indicating that Zedek’s negligence was a proximate cause of 
Doe’s injuries or a proximately contributing cause. Conse- 
quently, the jury could only speculate as to the causation of 
Doe’s injuries. The burden of proving a cause of action is not 
sustained by evidence from which a jury can arrive at its con- 
clusions only by guess, speculation, conjecture, or choice of 
possibilities; there must be something more which would lead a 
reasoning mind to one conclusion rather than to another. 
Richardson v. Ames Avenue Corp., 247 Neb. 128, 525 N.W.2d 
212 (1995); Shibata v. College View Properties, 234 Neb. 134, 
449 N.W.2d 544 (1989). 

Doe failed to meet her burden of proof on the issue of causa- 
tion, and therefore, the district court erred in denying Zedek’s 
motion for a directed verdict. Before evidence is submitted to a 
jury, there is a preliminary question for the court to decide, 
when properly raised, not whether there is literally no evidence, 
but whether there is any upon which a jury can properly proceed 
to find a verdict for the party producing it and upon whom the 
burden is imposed. Richardson, supra; Novotny v. McClintick, 
206 Neb. 99, 291 N.W.2d 252 (1980). Where there is no basis 
for recovery under the evidence adduced at trial, submission to 
the jury constitutes error. See Richardson, supra. 


CONCLUSION 
We find the foregoing analysis dispositive and, therefore, 
find it unnecessary to address Doe’s other assignments of error. 
Accordingly, the judgment of the district court is reversed, and 
the cause remanded with directions to dismiss. 
REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 
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NEAL J. KRATOCHVIL, APPELLANT, V. MOTOR CLUB INSURANCE 
ASSOCIATION, ALSO KNOWN AS Motor CLusB UNDERWRITERS, INC., 
ALSO KNOWN AS AAA OF NEBRASKA, APPELLEE. 

588 N.W. 2d 565 


Filed January 22, 1999. No. S-97-865. 


1. Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be 
drawn from those facts and that the moving party is entitled to judgment as a matter 
of law. 

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

3. ___: ___. In reviewing an order granting a motion for summary judgment, the 
question is not how a factual issue is to be decided, but whether any real issue of 
material fact exists. 

4. Limitations of Actions: Statutes. The determination of what constitutes a reason- 
able time following a legislative shortening of a statutory limitation period is a ques- 
tion of law. 

5. Judgments: Appeal and Error. In connection with questions of law, an appellate 
court has an obligation to reach an independent conclusion irrespective of the deci- 
sion made by the court below. 

6. Statutes: Legislature: Intent: Time. Legislative acts affecting substantive matters 
operate only prospectively unless the legislative intent of retrospective operation is 
clear. 

7, Statutes; Time. Where a statute has been repealed and substantially reenacted with 
additions or changes, the additions or changes are treated as amendments effective 
from the time the new statute goes into effect. 

8. ___:____. Procedural amendments to statutes are ordinarily applicable to pending 
cases, while substantive amendments are not. 

9. Words and Phrases. A substantive right is one which creates a right or remedy that 
did not previously exist and which, but for the creation of the right, would not enti- 
tle one to recover. A procedural right, on the other hand, is considered to simply be 
the method by which an already existing right is exercised. 

10. Limitations of Actions: Statutes. Laws prescribing the time within which particular 
rights may be enforced generally relate to remedies only and not substantive rights. 

11. Limitations of Actions: Legislature. Statutes of limitations are generally considered 
procedural, and legislative changes to limitation periods operate on all proceedings 
instituted after passage, whether the rights accrued before or after that date. 

12. Insurance: Motor Vehicles: Time. Neb. Rey. Stat. § 44-6413(1)@) (Reissue 1998) 
of the Uninsured and Underinsured Motorist Insurance Coverage Act operates on all 
proceedings instituted after its passage. 
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13. Limitations of Actions: Contracts. Generally, absent a more specific statute, 
actions on written contracts may be brought within 5 years, pursuant to Neb. Rev. 
Stat. § 25-205 (Reissue 1995). 

14, Limitations of Actions: Legislature: Intent. A special statute of limitations controls 
and takes precedence over a general statute of limitations because the special statute 
is a Specific expression of legislative will conceming a particular subject. 

15. Limitations of Actions: Legislature. It is competent for the Legislature to change 

Statutes prescribing limitations to actions, and the one in force at the time suit is 

brought is applicable to the cause of action. 

____: ____. The Legislature’s power to change limitation periods is subject to two 

restrictions. First, the Legislature may not deprive a defendant of a bar which has 

already become complete. Second, the Legislature may not deprive a plaintiff of an 
already accrued cause of action without providing the plaintiff a reasonable time in 
which to file the action. 

17. Limitations of Actions: Due Process. Statutes of limitations, being procedural, are 
nommally retroactively applied to accrued causes of action; but the court must inquire 
whether, in a given case, that retrospective application may violate due process by, 
in effect, eliminating the plaintiff's right. 

18. Limitations of Actions. A reasonable time for prosecution of a claim must be of suf- 
ficient duration to afford full opportunity to resort to the courts for enforcement of 
the rights on which the statute of limitations operates. 


16. 


Appeal from the District Court for Platte County: RoBERT R. 
STEINKE, Judge. Affirmed. 


L.J. Karel, of Karel & Seckman, for appellant. 


Michael A. England, of Wolfe, Snowden, Hurd, Luers & Ahl, 
for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


HENpry, C.J. 
INTRODUCTION 

Neal J. Kratochvil filed an action against his insurer, Motor 
Club Insurance Association (Motor Club), to recover uninsured 
motorist benefits provided for in his automobile liability insur- 
ance policy. The primary issue on review is whether an 
insured’s claims against an insurer for uninsured motorist ben- 
efits are barred by Neb. Rev. Stat. § 44-6413(1)(e) (Reissue 
1998) when the cause of action arose prior to passage of the 
1994 Uninsured and Underinsured Motorist Insurance 
Coverage Act (UUMICA), Neb. Rev. Stat. § 44-6401 et seq. 
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(Reissue 1993 & Cum. Supp. 1994), but was not filed until after 
the legislation became operative. 


FACTUAL BACKGROUND 

On May 15, 1991, Kratochvil suffered personal injuries in an 
automobile accident with an uninsured motorist. Kratochvil was 
a passenger in the automobile which was driven by his mother. 
At the time of the accident, Kratochvil was insured by two auto- 
mobile liability policies, both of which contained uninsured 
motorist coverage issued by Motor Club. Within 4 months of 
the accident, Kratochvil received a $500 payment from Motor 
Club for ambulance and transportation services rendered to him 
at the scene of the accident. Kratochvil was also given notice 
that Motor Club would be unable to pay anything further on his 
claim. 

During this same time period, Kratochvil was also negotiat- 
ing a settlement for uninsured motorist benefits with his father’s 
insurer. In compliance with Motor Club’s policy, Kratochvil 
contacted Motor Club on December 12, 1991, seeking its 
consent to a settlement offer from his father’s insurer. The pur- 
pose of the consent was to avoid exclusion of any future claims 
Kratochvil may have had against Motor Club. On January 14, 
1992, Motor Club informed Kratochvil that its consent was 
unnecessary to the settlement with his father’s insurer. Motor 
Club explained that its policy required only consent to settle- 
ments paid directly under its own policies. Nothing in the 
record indicates that there was any further communication 
between the parties until Kratochvil filed this suit. 


PROCEDURAL BACKGROUND 

On May 14, 1996, Kratochvil filed suit in the Platte County 
District Court against Motor Club for uninsured motorist cover- 
age benefits. Motor Club answered Kratochvil’s petition and 
alleged that it was contractually bound to pay Kratochvil only 
those benefits that he would be “ ‘legally entitled to recover 
from the owner or operator of an uninsured motor vehicle.’” 
Motor Club also alleged that any claim Kratochvil would have 
against the uninsured driver was barred by Neb. Rev. Stat. 
§ 25-207 (Reissue 1995). 
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Motor Club filed a motion for summary judgment and 
alleged that Kratochvil’s claim against the uninsured motorist 
was barred by the statute of limitations pertaining to tort actions 
and that, therefore, the claim against Motor Club was barred 
pursuant to § 44-6413(1)(e). A hearing on the motion for sum- 
mary judgment was held, and on June 30, 1997, the district 
court sustained Motor Club’s motion for summary judgment. 
The court found that Kratochvil’s claim was precluded by 
§ 44-6413(1)(e) because the applicable statute of limitations for 
Kratochvil’s claims against the uninsured driver had expired. 
The court reasoned that § 44-6413(1)(e) applied because it was 
the specific statute of limitations in effect at the time 
Kratochvil’s claim was filed. 

Kratochvil filed a motion for new trial and alleged that the 
district court’s decision was contrary to law and that the 
UUMICA should not apply retrospectively to his claim. The 
district court denied the motion, and Kratochvil thereafter 
appealed to the Nebraska Court of Appeals. We removed the 
case to our docket pursuant to our power to regulate the Court 
of Appeals’ caseload and that of this court. See Neb. Rev. Stat. 

§ 24-1106(3) (Reissue 1995). 


ASSIGNMENTS OF ERROR 

Kratochvil contends, rephrased and summarized, that the dis- 
trict court erred in (1) determining that § 44-6413(1)(e) rather 
than Neb. Rev. Stat. § 60-509.01 (Reissue 1993) governed his 
claim for uninsured motorist benefits and (2) finding that 
§ 44-6413(1)(e) governed without determining whether a “rea- 
sonable time” had been allowed in which to file his claim, as 
required by due process. 


STANDARD OF REVIEW 

Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. American Family Ins. Group v. Hemenway, 254 Neb. 134, 
575 N.W.2d 143 (1998); Houghton v. Big Red Keno, 254 Neb. 
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81, 574 N.W.2d 494 (1998). In reviewing a summary judgment, 
an appellate court views the evidence in a light most favorable 
to the party against whom the judgment is granted and gives 
such party the benefit of all reasonable inferences deducible 
from the evidence. Barnett v. Peters, 254 Neb. 74, 574 N.W.2d 
487 (1998); Chalupa v. Chalupa, 254 Neb. 59, 574 N.W.2d 509 
(1998). In reviewing an order granting a motion for summary 
judgment, the question is not how a factual issue is to be 
decided, but whether any real issue of material fact exists. 
Miller v. City of Omaha, 253 Neb. 798, 573 N.W.2d 121 (1998). 

The determination of which statute of limitations applies is a 
question of law. Jorgensen v. State Nat. Bank & Trust, ante p. 
241, 583 N.W.2d 331 (1998); PSB Credit Servs. v. Rich, 251 
Neb. 474, 558 N.W.2d 295 (1997). Similarly, the determination 
of what constitutes a reasonable time following a legislative 
shortening of a statutory limitation period is also a question of 
law. See, e.g., Macku v. Drackett Products Co., 216 Neb. 176, 
343 N.W.2d 58 (1984); Educational Service Unit No. 3 v. 
Mammel, O., S., H. & S., Inc., 192 Neb. 431, 222 N.W.2d 125 
(1974). In connection with questions of law, an appellate court 
has an obligation to reach an independent conclusion irrespec- 
tive of the decision made by the court below. Billups v. Troia, 
253 Neb. 295, 570 N.W.2d 706 (1997); Metropolitan Utilities 
Dist. v. Twin Platte NRD, 250 Neb. 442, 550 N.W.2d 907 (1996). 


ANALYSIS 
Before reaching the merits of the case, a brief discussion of 
the UUMICA is warranted. On April 6, 1994, the Nebraska 
Legislature passed the UUMICA, which became operative on 
January 1, 1995, and is codified at § 44-6401 et seq. The 

UUMICA provides, in pertinent part: 
(1) The uninsured and underinsured motorist coverages 
provided in the Uninsured and Underinsured Motorist 

Insurance Coverage Act shall not apply to: 


(e) Bodily injury, sickness, disease, or death of the 
insured with respect to which the applicable statute of lim- 
itations has expired on the insured’s claim against the 
uninsured or underinsured motorist. 
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§ 44-6413(1)(e). In essence, § 44-6413(1)(e) created a specific 
limitation period as to when actions against insurers for unin- 
sured motorist benefits could be maintained. Prior to passage of 
the UUMICA, uninsured motorist coverage was governed by 
§ 60-509.01, which was repealed in 1994 and did not contain 
any reference to a limitation period. 

If § 60-509.01 governs this action, as Kratochvil asserts, then 
we must determine which limitation period applies. However, if 
§ 44-6413(1)(e) is the governing statute, then Kratochvil’s 
claim would have been time barred upon filing, and we must 
then determine whether he was allowed a reasonable amount of 
time in which to file his action. Therefore, the issue before this 
court is which statute applies when the cause of action in ques- 
tion accrued prior to the passage of the UUMICA but was not 
filed until after the legislation became operative. 


SUBSTANTIVE VERSUS PROCEDURAL LEGISLATION 

In Kratochvil’s first assignment of error, he argues that 
§ 60-509.01 is the statute applicable to his claim and that 
§ 44-6413 is inapplicable because his cause of action accrued 
before the passage of the UUMICA. See § 44-6401 et seq. In 
turn, Kratochvil argues that because § 60-509.01 did not con- 
tain any reference to a limitation period, the general statute of 
limitations applying to written contracts, Neb. Rev. Stat. 
§ 25-205 (Reissue 1995), should control. Under § 25-205, the 
statute of limitations would be 5 years from accrual of the cause 
of action and, consequently, Kratochvil’s claim would have 
been timely filed. 

Kratochvil acknowledges that a change in a statute of limita- 
tions which alters only the procedural enforcement of those 
rights operates on all proceedings instituted after its passage, 
whether the rights accrued before or after that date. However, 
Kratochvil attempts to support his argument that § 44-6413(1)(e) 
should not be applied retrospectively to his claim by asserting 
that it is substantive legislation. Kratochvil argues that the 
UUMICA, as a whole, was substantive because it involved the 
enactment of rights, duties, and obligations never before avail- 
able with regard to uninsured motorist benefits. Kratochvil rea- 
sons that because § 44-4613(1)(e) is merely a small portion of 
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the UUMICA, it cannot be parsed out as separate legislation, 
and that, therefore, it is also substantive. 

In response, Motor Club contends that § 44-6413(1)(e) was 
merely a procedural legislative change and therefore applied to 
already accrued causes of action. Any claim that Kratochvil 
would have had against the uninsured motorist would have been 
a tort claim. Tort claims are governed by § 25-207, which 
requires that actions for injuries be brought within 4 years of 
accrual of the cause of action. Section 44-6413(1)(e) would, 
therefore, bar Kratochvil’s claim because his cause of action 
would have been filed outside the statute of limitations on his 
tort claim against the uninsured motorist. Motor Club argues 
that it is common for legislative acts to affect multiple issues 
and that, accordingly, the only logical manner to judge whether 
a particular issue is substantive or procedural is to examine the 
effect of its application. Motor Club contends that § 44-6413 
affects only the remedy whereby uninsured motorist coverage is 
obtained and should therefore be treated as procedural. 

To determine whether § 44-6413(1)(e) should be applied ret- 
rospectively to Kratochvil’s claim, we must first determine 
whether § 44-6413(1)(e) is substantive or procedural. This is 
necessary because legislative acts affecting substantive matters 
operate only prospectively unless the legislative intent of retro- 
spective operation is clear. See Proctor v. Minnesota Mut. Fire 
& Cas., 248 Neb. 289, 534 N.W.2d 326 (1995). Contrary to 
Kratochvil’s contention, the UUMICA, however, is not entirely 
new legislation. While the UUMICA involves some substantive 
changes in uninsured motorist law, much of the legislation 
incorporated into the UUMICA is a compilation of previously 
enacted legislation which has been modified into a more con- 
sistent version of the law regarding underinsured and uninsured 
motorists. See, Neb. Rev. Stat. § 60-571 et seq. (Reissue 1993) 
(Underinsured Motorist Insurance Coverage Act); Neb. Rev. 
Stat. §§ 60-509.01 to 60-509.03 (Reissue 1993). 

Where a Statute has been repealed and substantially reen- 
acted with additions or changes, the additions or changes are 
treated as amendments effective from the time the new statute 
goes into effect. State v. Sundling, 248 Neb. 732, 538 N.W.2d 
749 (1995); Dairyland Power Co-op v. State Bd. of Equal., 238 
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Neb. 696, 472 N.W.2d 363 (1991); Denver Wood Products Co. 
v. Frye, 202 Neb. 286, 275 N.W.2d 67 (1979). In this instance, 
§ 44-6413(1)(e) is part of a statute that has been repealed and 
substantially reenacted. See § 60-582. Section 44-6413(1)(e) is 
therefore treated as an amendment to the uninsured motorist 
laws. 

While it is true that § 44-6413(1)(e) was enacted as part of 
the UUMICA, that in itself does not entitle it to substantive 
treatment. Kratochvil’s assertion that we must look at the 
UUMICA as a whole and cannot parse its individual statutes for 
analysis is incorrect. We have often had to deal with new 
amendments to existing legislation in order to establish whether 
the amendment applied retroactively to the case in question. 
See, Behrens v. American Stores Packing Co., 228 Neb. 18, 421 
N.W.2d 12 (1988); Smith vy. Fremont Contract Carriers, 218 
Neb. 652, 358 N.W.2d 211 (1984); Denver Wood Products Co., 
supra; Oviatt v. Archbishop Bergan Mercy Hospital, 191 Neb. 
224, 214 N.W.2d 490 (1974). The critical question has always 
turned on whether the amendment was substantive or procedu- 
ral, not whether the act or new legislation as a whole was sub- 
stantive or procedural. Procedural amendments to statutes are 
ordinarily applicable to pending cases, while substantive 
amendments are not. See, Oviatt, supra; Haiar v. Kessler, 188 
Neb. 312, 196 N.W.2d 380 (1972). Accordingly, § 44-6413(1)(e) 
must be evaluated independently to determine whether it is a 
substantive or procedural amendment in order to determine 
whether it is applicable to Kratochvil’s claim. 

In Behrens, supra, we stated that 

“a substantive right is one which creates a right or remedy 
that did not previously exist and which, but for the cre- 
ation of the substantive right, would not entitle one to 
recover. .. . A procedural right, on the other hand, is con- 
sidered to simply be the method by which an already exist- 
ing right is exercised.” 
228 Neb. at 25, 421 N.W.2d at 17 (quoting Smith v. Fremont 
Contract Carriers, supra (Krivosha, C.J., concurring)). 
Moreover, “laws prescribing the time within which particular 
rights may be enforced [generally] relate to remedies only and 
not substantive rights.” Whitten v. Whitten, 250 Neb. 210, 212, 
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548 N.W.2d 338, 340 (1996). Accord Denver Wood Products 
Co., supra. 

Section 44-6413(1)(e) does not serve to create or change the 
right to a remedy for uninsured motorist benefits. Therefore, 
§ 44-6413(1)(e) should not be considered a substantive right, 
but, rather, a procedural change that merely relates to the rem- 
edy. Section 44-6413(1)(e) limits the insured’s remedy by lim- 
iting the insurer’s liability to the period of time during which 
the insured still has a viable claim against the uninsured 
motorist. This in essence limits the insured to a torts limitation 
period for filing a claim on the policy. Statutes of limitations are 
defined as “such legislative enactments as prescribe the periods 
within which actions may be brought upon certain claims or 
within which certain rights may be enforced.’ (Emphasis sup- 
plied.) Black’s Law Dictionary 835 (Sth ed. 1979). Although 
§ 44-4613 does not prescribe a specific time period in which an 
insured may bring an action on the policy, it does limit the time 
in which such a right may be enforced. We therefore determine 
that § 44-4613(1)(e) operates as a statute of limitations. 

Statutes of limitations are generally considered procedural, 
and legislative changes to limitation periods operate on all pro- 
ceedings instituted after passage, whether the rights accrued 
before or after that date. See, e.g., Schendt v. Dewey, 246 Neb. 
573, 520 N.W.2d 541 (1994); Cedars Corp. v. Swoboda, 210 
Neb. 180, 313 N.W.2d 276 (1981); Grand Island School Dist. 
#2 v. Celotex Corp., 203 Neb. 559, 279 N.W.2d 603 (1979); 
Denver Wood Products Co., supra; Educational Service Unit 
No. 3 v. Mammel, O., S., H. & S., Inc., 192 Neb. 431, 222 
N.W.2d 125 (1974). As a legislative change of a procedural lim- 
itation period, § 44-6413(1)(e) operates on all proceedings 
instituted after its passage. Schendt, supra. 


GENERAL VERSUS SPECIFIC STATUTE OF LIMITATIONS 
Motor Club argues that the general statute of limitations for 
written contracts should not control where a specific limitation 
on uninsured motorist coverage exists. That is, Motor Club 
claims that § 44-6413(1)(e) is the applicable statute to 
Kratochvil’s claim because it is a specific statute of limitations 
and therefore supersedes § 25-205, a general statute of limita- 
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tions. In this regard, the district court found that § 44-6413(1)(e) 
controlled because it was specific to uninsured motorist cover- 
age. 

Generally, absent a more specific statute, actions on written 
contracts may be brought within 5 years, pursuant to § 25-205. 
See, e.g., Grand Island School Dist. #2, supra. In the instant 
case, however, the Nebraska Legislature has directly addressed 
the limitation on uninsured motorist coverage. See § 44-6413(1)(e). 
This is significant given our holding that “[a] special statute of 
limitations controls and takes precedence over a general statute 
of limitations because the special statute is a specific expression 
of legislative will concerning a particular subject.” Murphy v. 
Spelts-Schultz Lumber Co., 240 Neb. 275, 278, 481 N.W.2d 
422, 426 (1992). 

The adoption of § 44-6413(1)(e) makes it clear that the 
Legislature chose to limit the time period in which a claim 
could be filed against an insurer, rather than leave it to a gener- 
ally applicable limitation period. Moreover, it is well settled 
that it is competent for the Legislature to change statutes pre- 
scribing limitations to actions and that the one in force at the 
time suit is brought is applicable to the cause of action. Schendt, 
supra; Grand Island School Dist. #2, supra. Therefore, 
§ 44-6413(1)(e) should control, since it is a specific expression 
of the Nebraska Legislature’s will concerning uninsured 
motorist coverage and it was in force at the time Kratochvil 
brought his action. 


REASONABLE TIME 

In Kratochvil’s second assignment of error, he argues that 
even if § 44-6413(1)(e) is procedural and is the applicable 
statute of limitations, he must be allowed a “reasonable time” in 
which to bring his action. Kratochvil’s assertion is correct. The 
Legislature may shorten a limitation period for commencement 
of a cause of action and the change may be made applicable to 
existing claims, so long as a reasonable time is allowed to bring 
such action. Macku v. Drackett Products Co., 216 Neb. 176, 343 
N.W.2d 58 (1984). More specifically, the Legislature may con- 
stitutionally shorten limitation periods fixed by previously 
existing statutes or establish new limitation periods where none 


KRATOCHVIL v. MOTOR CLUB INS. ASSN. 987 
Cite as 255 Neb. 977 


existed before, provided that such new statutes are not made 
applicable to existing causes of action in such a way as would 
preclude any opportunity to bring suit. See, e.g., Schendt, 
supra; Macku, supra; Grand Island School Dist. #2, supra; 
Mammel, O., S., H. & S., Inc., supra. See 51 Am. Jur. 2d 
Limitation of Actions § 37 (1970 & Cum. Supp. 1998). 

The Legislature’s power to change limitation periods is sub- 
ject to two restrictions. First, the Legislature may not deprive a 
defendant of a bar which has already become complete. Second, 
the Legislature may not deprive a plaintiff of an already accrued 
cause of action without providing the plaintiff a reasonable time 
in which to file the action. Schendt v. Dewey, 246 Neb. 573, 520 
N.W.2d 541 (1994); Macku, supra; Grand Island School Dist. 
#2 v. Celotex Corp., 203 Neb. 559, 279 N.W.2d 603 (1979); 
Educational Service Unit No. 3 vy. Mammel, O., S., H. & S., Inc., 
192 Neb. 431, 222 N.W.2d 125 (1974). With regard to the afore- 
mentioned “reasonable time” restriction, there is a constitu- 
tional concern that is aptly articulated by the California Court 
of Appeals: 

The doctrine of retrospectivity of limitations statutes is 
one of constitutional dimension. In California, statutes of 
limitations, being procedural, are normally retroactively 
applied to accrued causes of action; but the court must 
inquire whether, in a given case, that retrospective appli- 
cation may violate due process by in effect eliminating the 
plaintiff’s right. If the time left to file suit is reasonable, no 
such constitutional violation occurs, and the statute is 
applied as enacted. If no time is left, or only an unreason- 
ably short time remains, then the statute cannot be applied 
at all. . . . Further, the issue is one of law for appellate 
resolution. 

Aronson v. Superior Court (Matthew A.), 191 Cal. App. 3d 294, 
297, 236 Cal. Rptr. 347, 349 (1987). See, also, Schendt, supra. 
Therefore, the question before this court is whether Kratochvil 
was denied due process; that is, whether the time afforded 
Kratochvil in which to file his claim was “reasonable” in that no 
such constitutional violation occurred. 

“f{A] ‘reasonable time’ for prosecution of a claim must be of 
sufficient duration to afford full opportunity to resort to the 
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courts for enforcement of the rights on which the statute of lim- 
itations operates.” Macku, 216 Neb. at 182, 343 N.W.2d at 62. 
In this case, however, Kratochvil fails to argue why the time 
period in which he had to file his action was insufficient. He 
simply asserts that a liberal construction of uninsured motorist 
law in a case involving serious bodily injury would allow a 
period of at least 2 years from the effective date of the new leg- 
islation in which to file a claim. If we were to entertain that sug- 
gestion, however, we would in essence be extending the statute 
of limitations even beyond what Kratochvil asserts he was enti- 
tled to under § 25-205. Moreover, such an act would effectively 
constitute judicial legislation, which we will not do. See, Wilson 
v. Iseminger, 185 U.S. 55, 22 S. Ct. 573, 46 L. Ed. 804 (1902); 
Kendall v. Keith Furnace Co., 162 F.2d 1002 (8th Cir. 1947). 

In Mammel, O., S., H. & S., Inc., supra, we addressed a sim- 
ilar issue in which the statute of limitations for professional 
negligence was shortened after the cause of action accrued. In 
Mammel, O., S., H. & S., Inc., supra, the new statute of limita- 
tions expired prior to the effective date of the legislation. Jd. In 
that case, the plaintiff waited an additional 11 months after the 
effective date of the act before filing his claim. We pointed out 
that the period of less than 4 months between the passage of the 
act and its effective date was not an unreasonable period of time 
to bring an action. /d. Here, Kratochvil urges this court to adopt 
a “reasonable time” of at least 2 years from the effective date of 
the UUMICA. However, Kratochvil has not alleged any facts 
that would distinguish his claim from Mammel, O., S., H. & S., 
Inc., supra, to merit such an adoption. 

In Ewing v. State Farm Mut. Auto. Ins. Co., 402 So, 2d 779 
(La. App. 1981), a Louisiana appellate court addressed a simi- 
lar situation where the plaintiff had filed a claim after the statute 
of limitations for uninsured motorist benefits had been short- 
ened by the legislature from 10 years to 2 years. The Louisiana 
court held that a period of 10 months following enactment to the 
effective date of the statute allowed a reasonable period of time 
to permit those persons affected to assert their claims. Likewise, 
Kratochvil had more than 10 months after passage of the 
UUMICA until the act became operative. In addition, 
Kratochvil’s claim had not expired upon the operative date of 
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§ 44-6413(1)(e). Kratochvil had an additional 4'2 months 
before the applicable statute of limitations ran in which to file 
his claim after the VUMICA became operative. Kratochvil filed 
this action on May 14, 1996, approximately 25 months after 
passage and 16'/ months after the legislation became operative. 
Therefore, based on the record in this case, it cannot be said that 
the time allowed Kratochvil in which to file his claim was so 
manifestly insufficient that it constituted a denial of justice. 


CONCLUSION 

The greater weight of authority supports Motor Club’s posi- 
tion that § 44-6413(1)(e) is the applicable statute of limitations 
to Kratochvil’s claim. Kratochvil was afforded a sufficient 
opportunity to resort to the courts, and the time allowed in 
which to file his claim was not “unreasonable.” We agree with 
the district court’s finding that § 44-6413(1)(e) governed the 
action because it was a specific statute of limitations and it was 
in force when the claim was filed. For these reasons, we affirm 
the judgment of the district court in all respects. 

AFFIRMED. 


WRIGHT, J., concurring. 

I concur in the result because under the language of 
Kratochvil’s policy, Motor Club is not contractually bound to 
Kratochvil for uninsured motorist coverage benefits. 
Kratochvil’s policy with Motor Club provided that it would pay 
damages which a covered person “is legally entitled to recover 
from the owner or operator of an uninsured motor vehicle 
because of bodily injury.” 

In Carpenter v. Cullan, 254 Neb. 925, 940, 581 N.W.2d 72, 
82 (1998), we explained that where the insured failed to bring 
an action against the underinsured motorist within the statute of 
limitations, the insured never attained the status of one “legally 
entitled to collect,” as described in the insured’s underinsured 
motorist policy. See, also, Lane v. State Farm Mut. Automobile 
Ins. Co., 209 Neb. 396, 308 N.W.2d 503 (1981) (defining phrase 
“legally entitled to recover as damages” to mean insured must 
be able to establish fault on part of uninsured motorist which 
gives rise to damages). 
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Kratochvil suffered personal injuries in an accident with an 
uninsured motorist on May 15, 1991. Thus, when Kratochvil 
brought this action against Motor Club on May 14, 1996, his 
action against the uninsured motorist was barred by the appli- 
cable 4-year statute of limitations. For this reason, in accor- 
dance with Carpenter, Kratochvil failed to qualify as a person 
“legally entitled to collect” from the uninsured motorist. 
Therefore, Kratochvil does not have a claim under his policy 
with Motor Club, and I concur in the result. 

CONNOLLY AND McCorMa~CK, JJ., join in this concurrence. 


STATE OF NEBRASKA, APPELLANT, V. 
VERMA J. HARRISON, APPELLEE. 
588 N.W. 2d 556 


Filed January 22, 1999. No. S-97-1152. 


1. Sentences: Probation and Parole: Appeal and Error. When the State appeals from 
a sentence, contending that it is excessively lenient, an appellate court reviews the 
record for an abuse of discretion, and a grant of probation will not be disturbed unless 
there has been an abuse of discretion by the sentencing court. 

2. Sentences: Appeal and Error. It is not the function of an appellate court to conduct 
a de novo review of the record to determine whether a sentence is appropriate. 

3. Sentences. The sentencing court is not limited in its discretion to any mathematically 
applied set of factors. The appropriateness of a sentence is necessarily a subjective 
judgment and includes the sentencing judge’s observation of the defendant’s 
demeanor and attitude and all the facts and circumstances surrounding the defend- 
ant’s life. 

4. Judges: Words and Phrases. A judicial abuse of discretion exists only when the rea- 
sons or rulings of a trial judge are clearly untenable, unfairly depriving a litigant of a 
substantial right and denying a just result in matters submitted for disposition. If the 
reasons given by the court for its action are clearly untenable or unreasonable, if its 
action clearly amounts to a denial of justice, if clearly against justice or conscience, 
teason, and evidence, it has abused its discretion. 

5. Sentences: Appeal and Error. When applying the criteria enumerated in Neb. Rev. 
Stat. § 29-2322 (Reissue 1995), which authorizes an increase of sentence on appeal, 
the inquiry is whether the trial court’s decision was clearly untenable, unfairly 
deprived a litigant of a substantial right, and denied a just result. Thus, so long as the 
trial court’s sentence is within the statutorily prescribed limits, is supported by com- 
petent evidence, and is not based on irrelevant considerations, an appellate court can- 
not say that a trial court has abused its discretion. Such a sentence is not untenable, 
does not unfairly deprive a litigant of a substantial right, and does not deny a just 
result. 
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6. Sentences: Probation and Parole: Appeal and Error. The trial court has the 
Opportunity to observe the defendant throughout the judicial process and is in a bet- 
ter position than an appellate court to determine whether the defendant is suited for 
probation. Moreover, a sentencing judge has broad discretion as to the source and 
type of information, including personal observations, which may be used as assis- 
tance in Soeruining the kind and extent of the punishment to be imposed. 
ea eaey eee: . In determining where probation may be imposed, an appellate 
court must consider. Neb. Rev. Stat. § 29-2260 (Reissue 1995), whether reviewing a 
sentence for excessiveness, pursuant to Neb. Rev. Stat. § 29-2308 (Reissue 1995), or 
for leniency under Neb. Rev. Stat. § 29-2322 (Reissue 1995). 
8. Sentences. A sentence should fit the offender and not merely the crime. 
9. ___. A sentence not involving confinement is to be preferred to a sentence involv- 
ing partial or total confinement in the absence of affirmative reasons to the contrary. 
10. Sentences: Probation and Parole. Justice may certainly be served by a sentence of 
probation. Whether justice is so served is a matter that is, in the first instance, prop- 
erly left to the trial court. 


Petition for further review from the Nebraska Court of 
Appeals, MILLER-LERMAN, Chief Judge, and SIEVERS and MUES, 
Judges, on appeal thereto from the District Court for Cheyenne 
County, JoHN D. Knapp, Judge. Judgment of Court of Appeals 
reversed and remanded with directions. 


Paul B. Schaub, Cheyenne County Attorney, for appellant. 


James R. Mowbray, of Nebraska Commission on Public 
Advocacy, and, on brief, Robin W. Hadfield for appellee. 


HENpDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and 
McCormack, JJ., and WittHorr, D.J. 


CONNOLLY, J. 

The appellee, Verma J. Harrison, was convicted of two 
counts of motor vehicle homicide and sentenced to consecutive 
terms of probation by the district court. The Nebraska Court of 
Appeals reversed Harrison’s sentences as excessively lenient, 
pursuant to Neb. Rev. Stat. § 29-2322 (Reissue 1995), and 
imposed consecutive sentences of imprisonment. State v. 
Harrison, 7 Neb. App. 350, 583 N.W.2d 62 (1998). We reverse 
the judgment of the Court of Appeals, concluding that the trial 
court did not abuse its discretion in imposing probation. 
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BACKGROUND 


COLLISION 

Harrison was driving a GMC van on Interstate 80, near 
Sidney, Nebraska, at approximately 7:30 a.m. when the van she 
was driving collided with a Chrysler Town and Country van 
being driven by Joseph Nicolich, age 65. Joseph Nicolich’s 
wife, Janice, age 60, was in the front passenger seat, and their 
granddaughter, Robyn Griffiths, age 11, was in the rear seat. 
The impact of the collision killed Robyn and Janice. 

A Nebraska State Patrol officer determined that Harrison was 
intoxicated at the time of the collision. Harrison stated that she 
had been drinking in Ogallala until about 3 a.m., had slept a 
couple of hours in a motel, and was in a hurry to get to 
Cheyenne, Wyoming. Six motels located at the Ogallala inter- 
change were contacted, and none had any record of Harrison’s 
being registered on the relevant date. 

Joseph Nicolich stated that at the time of the collision, he 
was traveling on I-80 and had passed a motorist who was 
stopped on the side of the road. He decided to pull over to offer 
assistance. He had pulled onto the shoulder and slowed down to 
approximately 25 miles per hour, when his vehicle was struck 
in the rear by Harrison’s vehicle. According to an accident 
reconstructionist, Harrison was driving on the shoulder at the 
time of impact at a speed of approximately 65 to 75 miles per 
hour. It appeared that Harrison made no attempt to avoid the 
collision. Harrison stated that she thought she had fallen asleep 
at the wheel. 


ARRAIGNMENT 

Harrison was charged with two counts of motor vehicle 
homicide, pursuant to Neb. Rev. Stat. § 28-306(1) (Reissue 
1995), for allegedly causing the deaths of Janice and Robyn, 
unintentionally, while engaged in the operation of a motor vehi- 
cle. Harrison pled guilty in the district court to both counts after 
being informed of her rights by the court. The State recited the 
factual basis for the charges, which Harrison admitted. The trial 
court found that Harrison had freely, intelligently, and voluntar- 
ily entered each plea and accepted them. The trial court then 
ordered a presentence investigation. 
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SENTENCING 

Because we are faced with a sentencing issue, we will dis- 
cuss the facts contained in the presentence report and those pre- 
sented at the sentencing hearing in some detail. 

The presentence report indicates that Harrison’s life had been 
filled with abuse. Her father, who had been a uranium miner, 
died from lung cancer in 1971. After her father died, her mother 
had an affair with Harrison’s married uncle, who also molested 
Harrison and her sister. The community later discovered her 
mother’s adulterous relationship, and their family became out- 
casts. Harrison married an alcoholic in 1988 when she became 
pregnant, and she was divorced in 1994. Two of Harrison’s chil- 
dren were from this marriage. The other child was the result of 
a relationship with a man who physically abused Harrison. 
Harrison was 32 years old at the time of sentencing. 

Harrison was convicted of public intoxication in 1994 and 
driving under the influence of alcohol in 1995. Harrison partic- 
ipated in an 8-hour alcohol abuse course as a result of her 1995 
conviction, but did not complete it. She had been fined for child 
neglect in 1992, which was also attributable to alcohol. 
Harrison began drinking regularly at age 15 and was drinking 
twice a week by her senior year in high school. 

The presentence report contained numerous letters, some in 
support of and some in opposition to Harrison’s receiving the 
maximum sentence. The letters in support of Harrison’s receiv- 
ing the maximum sentence were adequately characterized by 
the trial court during the pronouncement of sentence, which 
statement is set forth below. The letters in support of Harrison’s 
receiving probation, particularly those from the director of the 
Laramie Head Start Program, the principal of the elementary 
school attended by Harrison’s children, the pastor of Harrison’s 
church, and a counselor and instructor for the AAA DUI 
Offender Program, indicated that Harrison was a responsible 
parent, was heavily involved in the community, and was making 
significant progress toward conquering her alcoholism. 
According to these letters, Harrison’s attempt at rehabilitation 
was sincere and was likely to be successful. 

At the sentencing hearing, the trial court asked Harrison 
whether she had anything she wanted to say. Harrison stated: 
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Yes, I would like to tell everybody in this courtroom today 
and say that there is [sic] no words for the depth of the 
remorse that I feel. The depth of the remorse that I feel, 
and I will never forget and I won’t, Your Honor, for the rest 
of my life. I have learned so many valuable lessons in this 
whole thing. For the rest of my life I dedicate myself to my 
sobriety and then to helping others who are headed down 
the same way, because I never intended to hurt anybody. 


Joseph Nicolich testified on behalf of the State: 


I would like to say that I hope Verma Harrison receives 
the maximum jail time or prison time with no good time 
off for good behavior or probation. 


I would think that now Mrs. Harrison is trying to show: 
the authorities how good she can morally and religiously 
be. I feel she would shake hands or marry the devil if it 
meant her getting off the charges against her. 


The trial court also had before it a letter handwritten by Cindy 
Griffiths, Robyn’s mother, at the mother’s request: 


October 7, 1997 

Dear Justice Knapp, 

My name is Cindy Griffiths, my husband’s name is Bill 
Griffiths. We are the parents of Robyn Griffiths (DOB 
12/12/84) and the daughter and son-in-law of Janice 
Nicolich. Robyn and my mother, Janice, were brought to 
their deaths while driving through Sidney on June 28, 
1996, My father, Joe Nicolich, was there too, as he was the 
driver. 

I am writing to you today in regards to Verma Harrison, 
who was driving the vehicle that crashed into my parents’ 
car on I 80. I understand her sentencing date is approach- 
ing quickly, and we wanted to let you know our thoughts. 

It’s a little hard for me to know where to begin. To try 
to describe the agony of losing our precious daughter and 
mother is not something we can easily do, for the pain 
runs so very deep. It’s beyond anything we’ve ever experi- 
enced. It’s as though a major tidal wave—a tsu nami—has 
crashed down upon us and sent.us tumbling and spinning 
in blackness—agonizing blackness. I described it at one 
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point to someone as being tortured unceasingly without 
the repose of death. I prayed and asked God a number of 
times to just please, please take my entire family in our 
sleep so we wouldn’t have to live the nightmare anymore. 
Obviously my prayers have gone unanswered—this 
time—and for good reasons, I’m confident. 

My daughter, Robyn, who was born on my birthday 
nearly 13 years ago, is the second of six children and the 
first of two girls (my youngest, now five yrs. old, is a girl). 
She was—it is difficult to write “was” when referring to 
her—but she was a very special young lady who graced 
the lives of many with her gentle, caring spirit. She was 
mature for her 11's years: helping with household duties 
and with caring for the little ones. She’d intervene when 
her brothers didn’t get along and she helped to create an 
atmosphere of peace. She’d offer comfort to a sibling who 
felt misunderstood. And she’d be found every day playing 
mom to her baby sister (who was three at [the] time we 
lost Robyn) by playing with her, reading her stories and 
the like. In our family of six children we teach the older 
ones to help with and care for the younger children. Robyn 
rarely complained. In fact, there was little else she pre- 
ferred over spending time with her baby sister. All of her 
siblings loved her dearly, so naturally they suffer—unnat- 
urally. We suffer because we love. I’ve told them this. It 
hurts so much because we loved so much, and we still love 
so much. ¢ 

The shock of my daughter’s sudden and violent death 
has reverberated throughout our families and our local and 
church communities. Robyn had several close friendships, 
but we’ve learned that a large number of girls considered 
her to be their “best” friend. She had a very loving way 
about her that caused her to seek to include others, espe- 
cially the ones that were shy or on the peripheral. And 
Robyn and I were very close. I am not going to describe 
my relationship with her except to say that I don’t think it 
gets any better than what we had. 

I have to admit that I am tempted to go on and on about 
this child because I cannot see her sweet freckled face any 
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longer. My eyes are now denied their maternal right to 
watch the sunlight dance on the blonde highlights of her 
brown hair, or the wind tease her flowing locks. I cannot 
feel her in my arms any longer, yet I remember her soft 
skin and wonderful hugs. I do not hear her playing with 
her brothers and sister, and our piano seems to sit in a 
sullen silence, wondering why her gentle songs have 
ceased. Where other moms can talk to their 12 yr. old 
daughters, I now can only talk about my memories of 
mine. 

And then there’s my mother. We were very close. She 
was not just my mother, but my friend. Always, it seemed, 
giving, loving, and laughing. She was wonderful to me 
and my brothers and our children. She had many interests 
and even had a special “something” for Native Americans. 
She loved their art (definitely their jewelry) and sympa- 
thized with their history. I find it interesting that Verma 
Harrison is 100% Native American. 

Well, I felt the need to share these things. Now, I want 
to focus on Ms. Harrison. Although we despise what has 
happened at the hands of Verma Harrison, we do not 
despise the person, Verma Harrison. I cannot remember if 
it was the first or second day when we learned the driver 
had been intoxicated with a blood alcohol level of 1.9, but 
I remember thinking, “My God, what happened to this 
woman that left her with no sense of self-worth, self- 
respect, self esteem? What happened in her life that caused 
her to think so irrationally and behave so irresponsibly? 
What has driven her?” I felt from the beginning that she 
probably had alot of problems and needed alot of help. I 
knew I was going to write to her to see if I could help. 
Knowing that God hears when we call upon Him in truth, 
I fasted and prayed for three days asking God to give me 
insight into Ms. Harrison, so that my: letter would be 
effective. 

Early in November of ‘96 I wrote to her to tell her that 
I didn’t hate her, but wanted to help her. I explained to her 
my reasons for my perspective and my forgiveness; for 
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they are found in the Bible and are the fruits of a relation- 
ship with the Lord, Jesus Christ, and by faith in His word. 

Ms. Harrison wrote back to me—to all of our family. 
She wrote a.very long letter. A letter which confirmed my 
impressions of her while writing my first letter to her. 
Indeed, she suffered much abuse at the hands of irrespon- 
sible adults during her growing up years, including sexual 
and alcohol-influenced abuse. Now, I am a believer that 
we need to take responsibility for our actions. We need to 
make choices for good or for evil, for life or for death, in 
all our daily actions. There are many people, I think, who 
love to blame their parents, their siblings, their teachers, 
babysitters or the lack of enough candy in their Christmas 
stockings for their depressions and woes in life. I’ve been 
one of them. These folks need to get a grip—it’s trae—and 
start making lemonade with those lemons. However, they 
need to be loved and helped along the way to hopefully 
reach that point. And then they still need to be loved. And 
I believe love never fails. 

Some have said we are foolish for taking this stand. 
Some say she’s carefully scheming with her lawyer to pull 
our heartstrings for the very purpose of my writing these 
things to you. Yet I say 1) it was 1 who wrote to her first, 
2) we’ve made contact twice with her pastor. She’s been in 
attendance since the crash at a local church, and we’ve 
contacted the pastor to discuss her actions and faith, and 3) 
even if her story Weren’t true, I would still have the satis- 
faction of knowing that I did the right thing in case it were 
true. 

In her letters, I’ve received and sent several now, she 
has expressed remorse for what she’s done. I think it is not 
only remorse for the consequences of whatever might be 
coming to her, but remorse over the injury she has caused 
this family. We believe it is real. We believe she is waking 
up and trying to make steps towards a better way of living. 
As I stated previously, we’ve made contact with her pastor 
who confirmed what she had written to us and more. What 
we’ve learned is that she’s been in counseling 2 x per week 
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at the minimum, she’s been in an intensive discipleship/ 
rehab program with a group called Overcomers Outreach, 
which is an offshoot of their church, and she has been 
ACTIVELY involved in reaching out to others who have 
addictions, telling them of her life, telling them what hap- 
pened on June 28, 1996, telling them of love and forgive- 
ness and healing and hope. We don’t want any of this to 
end! She wrote and told me how she was about to gradu- 
ate college with a degree in business, but wants to change 
that so she can counsel women. She believes she has 
something to give now. We want her to have the chance to 
give it away. 

We’ve been warned that those awaiting sentencing are 
on their best behavior because they are very scared. And 
while we can believe that, we still have reason to believe 
that Ms. Harrison’s rehabilitation is genuine, and that her 
desire to counsel other women who are suffering with the 
abuses she’s received or inflicted upon herself, is real, too. 

I’ve attended several MADD meetings. They did not 
seem to like my point of view, in fact some began to get 
argumentative. When I suggested that if she’s telling the 
truth, she may be able to reach other alcoholics before 
they kill someone’s loved one, the folks at the meeting saw 
that maybe some good could come out of it. 

Justice Knapp, there’s been an awful lot of pain and suf- 
fering: my husband and me and our children, my brothers 
and their families, my dear father, who’s been a very bro- 
ken, hurting man, and the many, many others in Janice’s 
and Robyn’s spheres of influence. If any good could come 
of this—we are all for it. We want to see Ms. Harrison 
have the chance to make good with her life and the lives of 
her children, and we want to see her reach out to help heal 
those hurting women she calls “my people.” 

I don’t claim to know all she needs right now. She broke 
the laws of our land and I don’t know what’s in store for 
her because of this. We want you to know that we consider 
her an ally and not an enemy if she is going to pursue what 
is good and right. If she does this, she’ll be fighting the 
true enemy with us—which is evil itself. And that battle is 
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won one heart at a time. Let her influence others so that 
perhaps even one other mother and father, daughter & son- 
in-law will not have to weep the bitter tears we’ve wept. 

Thank you very much for letting us have our say and for 
considering our thoughts. 

Respectfully, 

/s/ Cindy Griffiths 

/s/ Bill Griffiths 

The trial court sentenced Harrison to 5 years’ probation on 
each count, which sentences were to be served consecutively. 
The conditions of her probation included random alcohol and 
drug testing and counseling. In rendering sentence, the trial 
court stated: 

I am deeply touched by the letter from Mr. and Mrs. 
Griffiths, they express a forgiveness and a relationship 
with God that is difficult, I think, for most of us to under- 
stand. The more understandable emotions are those 
expressed by other members of the family, which are quite 
simply, punish her as stringently, as severely as possible. 
And if I did that, it might give them some temporary sense 
of relief or some sense that our loved ones lives had been 
vindicated to some small, small degree. 


. . . Were it not for the letter from Mr. and Mrs. 
Griffiths, I think I would have, beyond a doubt, sentenced 
you to prison, but in the face of their expressed forgiveness 
and their belief in you, Ms. Harrison, which I certainly 
hope is not in vain, I feel that probation is appropriate in 
this particular instance. 

The State appealed, contending that the trial court abused its 
discretion by rendering excessively lenient sentences. State v. 
Harrison, 7 Neb. App. 350, 583 N.W.2d 62 (1998). The Court 
of Appeals stated that according to its “examination of all the 
factors,” it was “of the opinion that a period of incarceration is 
required to meet the requirements of a proper sentence under 
the facts of this case.” Jd. at 359, 583 N.W.2d at 68. The Court 
of Appeals. did not hold that the trial court had abused its dis- - 
cretion. Nonetheless, the Court of Appeals vacated Harrison’s 
sentences of probation and remanded the cause for imposition 
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of two sentences of 20 months’ to 5 years’ incarceration, to be 
served consecutively. Harrison now appeals from that decision. 


ASSIGNMENTS OF ERROR 
Harrison asserts that the Court of Appeals erred in failing to 
properly apply the standard of review, in finding that the sen- 
tences are excessively lenient, and in vacating the sentences and 
remanding the cause for imposition of two consecutive sen- 
tences of 20 months’ to 5 years’ incarceration. 


SCOPE OF REVIEW 
When the State appeals from a sentence, contending that it is 
excessively lenient, an appellate court reviews the record for an 
abuse of discretion, and a grant of probation will not be dis- 
turbed unless there has been an abuse of discretion by the sen- 
tencing court. State v. Detweiler, 249 Neb. 485, 544 N.W.2d 83 
(1996). 


ANALYSIS 

In her petition for further review, Harrison argues that the 
Court of Appeals improperly applied the standard of review in 
evaluating her sentences, as it did not make any determination 
as to whether the trial court had abused its discretion in impos- 
ing sentences of probation. 

In State v. Jallen, 218 Neb. 882, 359 N.W.2d 816 (1984), we 
held that the same scope of review applies in the lenient sen- 
tence context as applies in the excessive sentence context. See, 
also, State v. Hoffman, 246 Neb. 265, 517 N.W.2d 618 (1994) 
(indicating that such is constitutionally required). Thus, regard- 
less of whether an appellate court is reviewing a sentence for its 
leniency or for its excessiveness, a sentence imposed by a dis- 
trict court that is within the statutorily prescribed limits will not 
be disturbed on appeal unless there appears an abuse of the trial 
court’s discretion. State v. Jallen, supra. See State v. Detweiler, 
supra. 

It is not the function of an appellate court to conduct a de 
novo review of the record to determine whether a sentence is 
appropriate. State v. Ellen, 243 Neb. 522, 500 N.W.2d 818 
(1993). The sentencing court is not limited in its discretion to 
any mathematically applied set of factors. The appropriateness 
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of a sentence is necessarily a subjective judgment and includes 
the sentencing judge’s observation of the defendant’s demeanor 
and attitude and all the facts and circumstances surrounding the 
defendant’s life. State v. Riley, 242 Neb. 887, 497 N.W.2d 23 
(1993). 

In State v. Philipps, 242 Neb. 894, 496 N.W.2d 874 (1993), 
this court addressed the abuse of discretion standard in the 
excessive sentence context. In Philipps, the defendant had 
stolen approximately $10,000 from her employer and was 
found guilty on three misdemeanor counts. The defendant had 
attempted to make restitution by paying back the employer, was 
under financial pressure when the theft occurred, had no prior 
criminal record, was remorseful, and was 29 years old and preg- 
nant at the time of sentencing. Nonetheless, the trial court sen- 
tenced the defendant to the maximum imprisonment, 1 year on 
each count, with the sentences to be served concurrently. The 
Court of Appeals concluded that the sentences were excessive 
and reduced the sentences to probation. This court reversed the 
Court of Appeals’ judgment, holding that the sentences did not 
constitute an abuse of discretion, even though a mechanical 
application of the statutory factors would suggest that impris- 
onment was unnecessary. See State v. Philipps, 242 Neb. at 904, 
496 N.W.2d at 881, Shanahan, J., dissenting (noting that “6 of 
the 11 factors in [Neb. Rev. Stat. § 29-2260 (Reissue 1995)] 
favoring probation over imprisonment” were present). 

We have long held that a judicial abuse of discretion exists 
only when the reasons or rulings of a trial judge are clearly 
untenable, unfairly depriving a litigant of a substantial right and 
denying a just result in matters submitted for disposition. See, 
e.g., State v. Irons, 254 Neb. 18, 574 N.W.2d 144 (1998). In 
Pettegrew v. Pettegrew, 128 Neb. 783, 788, 260 N.W. 287, 289 
(1935), we stated: “‘If the reasons given by the court for its 
action are clearly untenable or unreasonable, if its action clearly 
amounts to a denial of justice, if clearly against justice or con- 
science, reason and evidence, it has abused its discretion.’ ” 
Quoting State v. District Court, 213 Iowa 822, 238 N.W. 290 
(1931). Accordingly, when applying the criteria enumerated in 
§ 29-2322, which authorizes an increase of sentence on appeal, 
the inquiry is whether the trial court’s decision was clearly 
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untenable, unfairly deprived a litigant of a substantial right, and 
denied a just result. See State v. Rittenhouse, 1 Neb. App. 633, 
510 N.W.2d 336 (1993). Thus, so long as the trial court’s sen- 
tence is within the statutorily prescribed limits; is supported by 
competent evidence, see, State v. Philipps, supra; State v. Foral, 
236 Neb. 597, 462 N.W.2d 626 (1990); and is not based on irrel- 
evant considerations, see State v. Pattno, 254 Neb. 733, 579 
N.W.2d 503 (1998) (holding trial court abused discretion by 
relying on personal religious views), an appellate court cannot 
say that a trial court has abused its discretion. Such a sentence 
is not untenable, does not unfairly deprive a litigant of a sub- 
stantial right, and does not deny a just result. 

The question, then, is whether the trial court in the instant 
case abused its discretion by sentencing Harrison to probation. 
In conducting this analysis, we are mindful that “‘[t]he trial 
court has the opportunity to observe the defendant throughout 
the judicial process and is in a better position than this court to 
determine whether the defendant is suited for probation.’ ” State 
v. Stastny, 227 Neb. 748, 751, 419 N.W.2d 873, 875 (1988), 
quoting State v. Dobbins, 221 Neb. 778, 380 N.W.2d 640 (1986). 
Moreover, a sentencing judge has broad discretion as to the 
source and type of information, including personal observations, 
which may be used as assistance in determining the kind and 
extent of the punishment to be imposed. State v. Pattno, supra. 

The Court of Appeals applied § 29-2322 in determining that 
Harrison’s sentences were excessively lenient. Section 29-2322 
states in relevant part: 

[T]he appellate court, upon a review of the record, shall 
determine whether the sentence imposed is excessively 
lenient, having regard for: 

(1) The nature and circumstances of the offense; 

(2) The history and characteristics of the defendant; 

(3) The need for the sentence imposed: 

(a) To afford adequate deterrence to criminal conduct; 

(b) To protect the public from further crimes of the 
defendant; 

(c) To reflect the seriousness of the offense, to promote 
respect for the law, and to provide just punishment for the 
offense; and 
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(d) To provide the defendant with needed educational or 
vocational training, medical care, or other correctional 
treatment in the most effective manner; and 

(4) Any other matters appearing in the record which the 
appellate court deems pertinent. 

However, the Court of Appeals did not consider the elements 
contained in § 29-2260. When determining whether to impose 
probation, the trial court must consider the factors set forth in 
§ 29-2260. Thus, on appeal, an appellate court must likewise 
consider § 29-2260 in determining whether probation may be 
imposed, whether reviewing a sentence for excessiveness pur- 
suant to Neb. Rev. Stat. § 29-2308 (Reissue 1995), see State v. 
Philipps, 242 Neb. 894, 496 N.W.2d 874 (1993), or for leniency 
under § 29-2322, see, State v. Jallen, 218 Neb. 882, 359 N.W.2d 
816 (1984); State v. Hoffman, 246 Neb. 265, 517 N.W.2d 618 
(1994). Section 29-2260 states in relevant part: 

[T]he court may withhold sentence of imprisonment 
unless, having regard to the nature and circumstances of 
the crime and the history, character, and condition of the 
offender, the court finds that imprisonment of the offender 
is necessary for protection of the public because: 

(a) The risk is substantial that during the period of pro- 
bation the offender will engage in additional criminal 
conduct; 

(b) The offender is in need of correctional treatment 
that can be provided most effectively by commitment to a 
correctional facility; or 

(c) A lesser sentence will depreciate the seriousness of 
the offender’s crime or promote disrespect for law. 

(3) The following grounds, while not controlling the 
discretion of the court, shall be accorded weight in favor 
of withholding sentence of imprisonment: 

(a) The crime neither caused nor threatened serious 
harm; 

(b) The offender did not contemplate that his or her 
crime would cause or threaten serious harm; 

(c) The offender acted under strong provocation; 

(d) Substantial grounds were present tending to excuse 
or justify the crime, though failing to establish a defense; 
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(e) The victim of the crime induced or facilitated com- 
mission of the crime; 

(f) The offender has compensated or will compensate 
the victim of his or her crime for the damage or injury the 
victim sustained; 

(g) The offender has no history of prior delinquency or 
criminal activity and has led a law-abiding life for a sub- 
stantial period of time before the commission of the crime; 

(h) The crime was the result of circumstances unlikely 
to recur; 

(i) The character and attitudes of the offender indicate 
that he or she is unlikely to commit another crime; 

(j) The offender is likely to respond affirmatively to 
probationary treatment; and 

(k) Imprisonment of the offender would entail excessive 
hardship to his or her dependents. 

In the instant case, there was competent evidence received by 
the trial court during sentencing that supports the imposition of 
probation under § 29-2260. Harrison’s testimony, the letters 
from her community, and the Griffiths’ letter indicate that (1) 
Harrison is unlikely to commit another crime, (2) Harrison is 
likely to respond affirmatively to probationary treatment, and 
(3) imprisonment would entail excessive hardship to Harrison’s 
children, all of which are factors that weigh in favor of proba- 
tion. See § 29-2260(i), (j), and (k). The above facts likewise 
support the imposition of probation considering § 29-2322(3)(b) 
and (4). 

The State argues that the Griffiths’ letter is nothing more than 
a letter of forgiveness and, thus, that the trial court relied on 
irrelevant evidence in imposing Harrison’s sentences of proba- 
tion. Assuming without deciding that a victim’s forgiveness is a 
relevant circumstance, we note that the Griffiths’ letter 
expresses more than the Griffiths’ forgiveness; it is evidence 
that “Harrison’s rehabilitation is genuine.” Thus, the letter is 
clearly relevant, and we cannot say that the trial court abused its 
discretion in considering such. 

The State also notes that the Court of Appeals concluded that 
“[t]he protection of the public from further crimes by Harrison 
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cannot be assured under the conditions of probation . . . 
imposed ... .” State v. Harrison, 7 Neb. App. 350, 359, 583 
N.W.2d 62, 67 (1998). This conclusion was apparently based on 
Harrison’s prior problems with alcohol and gave little credence 
to the evidence concerning Harrison’s subsequent progress 
toward rehabilitation. However, as we have already stated, an 
appellate court may not review sentences de novo, but, rather, is 
bound by the abuse of discretion standard. In light of the com- 
petent evidence indicating that Harrison was making significant 
progress toward rehabilitation, we cannot say that the trial 
court’s determination in this regard was an abuse of discretion. 

Finally, the State notes that the Court of Appeals concluded 
that Harrison’s sentences of probation did not reflect the seri- 
ousness of the offense, promote respect for the law, or provide 
just punishment, which factors constitute an element under 
§ 29-2322(3)(c). Although the seriousness of the crime may 
weigh in favor of imprisoning Harrison, it does not, by itself, 
indicate that the trial court abused its discretion. Obviously, the 
offenses in the instant case were quite serious, and that fact 
should not be diminished. However, a sentence should fit the 
offender and not merely the crime. Williams v. New York, 337 
U.S. 241, 69 S. Ct. 1079, 93 L. Ed. 1337 (1949). Indeed, this 
court has repeatedly recognized the importance of probation to 
our system of criminal justice, stating that “‘“‘[a] sentence not 
involving confinement is to be preferred to a sentence involving 
partial or total confinement in the absence of affirmative rea- 
sons to the contrary.”. . .”” State v. Javins, 199 Neb. 38, 40-41, 
255 N.W.2d 872, 874 (1977), quoting State v. Shonkwiler, 187 
Neb. 747, 194 N.W.2d 172 (1972). Thus, “justice” may cer- 
tainly be served by a sentence of probation. Whether justice is 
so served is a matter that is, in the first instance, properly left to 
the trial court. 

Were our standard of review de novo, we may have agreed 
with the Court of Appeals and reached a different result than the 
trial court. Nonetheless, based on the foregoing analysis, we 
conclude that the trial court did not abuse its discretion in sen- 
tencing Harrison to probation and, thus, that Harrison’s sen- 
tences are not excessively lenient. Therefore, we reverse, and 
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remand the cause with directions to reinstate the sentences of 
the district court. 
REVERSED AND REMANDED WITH DIRECTIONS. 


MILLER-LERMAN, J., not participating. 
WRIGHT, J., dissents. 


STATE OF NEBRASKA, APPELLEE, V. 
PaTRICK A. CLARK, APPELLANT. 
588 N.W. 2d 184 


Filed January 22, 1999. No. S-98-086. 


1. Rules of Evidence. In proceedings where Nebraska statutes involving the rules 
of evidence apply, the admission of evidence is controlled by rule and not by judi- 
cial discretion, except where judicial discretion is a factor involved in assessing 
admissibility. 

2. Criminal Law: Motions to Dismiss: Evidence. In determining whether a criminal 
defendant’s motion to dismiss for insufficient evidence should be sustained, the State 
is entitled to have all of its relevant evidence accepted as true, the benefit of every 
inference that reasonably can be drawn from the evidence, and every controverted 
fact resolved in its favor. 

3. Criminal Law: Motions for New Trial: Appeal and Error. In a criminal case, a 
motion for new trial is addressed to the discretion of the trial court, and unless an 
abuse of discretion is shown, the trial court’s determination will not be disturbed. 

4. Homicide: Photographs. In a homicide prosecution, photographs of a victim may be 
received into evidence for purposes of identification, to show the condition of the 
body or the nature and extent of wounds and injuries to it, and to establish malice or 
intent. 

5. Criminal Law: Trial: Evidence: Appeal and Error. The erroneous admission of 
evidence in a criminal trial is not prejudicial if it can be said that the error was harm- 
less beyond a reasonable doubt. 

6. Criminal Law: Intent. The mental process of forming an intent to kill may be 
proved circumstantially or by direct evidence. 

7. Evidence. Opinion evidence which is unsupported by appropriate foundation is not 
admissible. 

8. Hearsay: Words and Phrases. Hearsay is defined as a statement other than one 
made by the declarant while testifying at a trial or hearing, offered in evidence to 
prove the truth of the matter asserted. : 


Appeal from the District Court for Douglas County: 
LAWRENCE J. CorRIGAN, Judge. Affirmed. 


Martin A. Cannon for appellant. 
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Don Stenberg, Attorney General, and Kimberly A. Klein for 
appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


MILLER-LERMAN, J. 
NATURE OF CASE 
Patrick A. Clark appeals his convictions for second degree 
murder and use of a firearm in the commission of a felony. We 
affirm. 


STATEMENT OF FACTS 

The wounded body of Leroy Fowler was discovered.in the 
parking lot of the Kingswood Apartments near 132d and West 
Center Road in Omaha shortly after noon on March 12, 1997. 
Fowler had been shot four times with a .22-caliber revolver. The 
parking lot in which the shooting occurred adjoins a busy strip- 
mall shopping center, and two witnesses saw Clark shoot 
Fowler, then run from the scene. Fowler was alive when police 
and rescue personnel arrived at the scene shortly after the shoot- 
ing. He died the following day. Fowler was known to police and 
others as a dealer of illegal drugs. 

Clark is a 42-year-old, divorced, unemployed carpenter 
addicted to methamphetamine. Clark had met Fowler 7 months 
prior to the shooting, in August 1996, in connection with a drug 
transaction. Clark began to buy methamphetamine regularly 
from Fowler, and his debt to Fowler rapidly increased. 
According to Clark, in late 1996, Fowler insisted that Clark 
work for him, apparently as security for the unpaid drug debt. 
In return for Fowler’s “fronting” drugs to Clark without imme- 
diate payment, Clark worked for Fowler nearly every day with- 
out pay. Clark’s debt to Fowler was not diminished by the ser- 
vices he provided to Fowler. The uncontroverted evidence 
showed that Fowler imposed usurious “interest” and that 
Clark’s debt continued to increase. 

Clark’s jobs for Fowler included carpentry and cleaning at 
Fowler’s home in North Omaha. Fowler’s home was unusually 
fortified with security precautions, including video cameras 
mounted outside the house to provide constant surveillance of 
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the grounds. Clark also drove Fowler around Omaha two or 
three times per week to collect money from drug sales. Clark 
testified that Fowler often gave Clark Fowler’s gun to carry as 
the two made these nighttime rounds to collect Fowler’s drug 
money. Fowler could not lawfully carry a gun, since he was a 
convicted felon. Clark testified that Fowler used intimidation, 
threats, and violence to collect money due to him for illegal 
drug sales. 

Clark testified that he was dependent on the metham- 
phetamine he got from Fowler, but that he could not pay for it. 
Clark said he felt increasingly frightened by Fowler’s intimida- 
tion of him, including threats to injure or kill Clark, his young 
children, and Clark’s parents. It was uncontroverted that Fowler 
was a bigger, heavier person than Clark. Clark stated that he felt 
he could not challenge Fowler because Fowler supplied him 
with methamphetamine to feed his addiction and Clark believed 
that Fowler would follow through on his threats to harm Clark 
or Clark’s family because of the unpaid drug debt. 

In the week preceding the March 12, 1997, shooting, Clark 
testified that he had worked for Fowler continuously for nearly 
3 days without a break, including moving a large cache of 
Fowler’s weapons, ammunition, and drugs. The weapons 
included hand grenades and automatic weapons. Clark testified 
that at approximately 7 p.m. on Friday, March 7, after moving 
Fowler’s cache to a storage unit, Clark told Fowler that he had 
to get some sleep. According to Clark, Fowler grudgingly 
agreed to a few hours, telling Clark, “You come down to my 
house at 10 o’clock or I’m going to chase you down.” Clark 
went to his parents’ home, where he lived, to sleep. Contrary to 
Fowler’s instructions, Clark did not return to Fowler’s home. 

Clark avoided Fowler’s attempts to reach him until the fol- 
lowing Wednesday, March 12. Fowler arrived at the Clark home 
in a rage at approximately 8:40 a.m., soon after Clark had awak- 
ened. Joseph Clark, Clark’s brother, encountered Fowler as 
Fowler arrived at the Clark home and Joseph Clark was leaving 
for work. Joseph Clark had never before met Fowler. Fowler 
gave Joseph Clark “a dirty, dirty glare — like he could beat 
somebody up.” 
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Once inside the Clark home, Fowler demanded that Clark 
leave with him. He took many of Clark’s possessions, including 
clothes, tools, and three houseplants, which were later found in 
the back of Fowler’s car. Fowler did not expressly mention 
Clark’s unpaid drug debt, but Clark testified, “I knew that’s 
what this was about” and “I knew he was going to kill me and I 
knew he had the potential.” 

Clark testified that he believed that Fowler was carrying a 
gun underneath his jacket. Fowler threatened to blow up the 
home of Clark’s parents, who were in the upper level of the 
house. Clark testified that he was very scared that Fowler, who 
looked “more wicked this time than ever,” would carry through 
with his threat. Clark believed that he could not communicate 
with his parents to call police, so he agreed to leave with 
Fowler, to get him out of the house. Clark surreptitiously 
grabbed a .22-caliber revolver which he owned and slipped it 
into his pants before he left with Fowler. 

Clark and Fowler left in Fowler’s car, with Fowler driving. 
Clark said he knew a place in west Omaha where he could get 
$2,000 to pay Fowler. Clark testified that he was trying to direct 
Fowler to the Omaha police station in Millard. Fowler became 
increasingly suspicious and angry as they drove toward Millard. 
Clark testified that Fowler suddenly turned the car into a park- 
ing stall in the Kingswood Apartments parking lot, saying, 
“Bullshit. This is it.” 

Without fully stopping the car, Fowler leaped out of the 
driver’s side. Clark testified that he was “petrified” and that he 
was sure that Fowler planned to come around the car and kill 
him. Clark jumped out of the car, pulled out his gun, and began 
firing at Fowler across the roof of the car. Clark saw Fowler go 
down and testified that he thought Fowler was ducking down to 
avoid the gunfire. Clark testified that when he saw Fowler go 
down, he ran from the scene, believing that he could outrun 
Fowler. 

Clark took the gun with him when he ran. He buried it 
beneath a bush in a flowerbed at a house located several blocks 
away. He then walked to the Walgreen’s drugstore in the nearby 
shopping center adjoining the Kingswood Apartments parking 
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lot, and he called a friend, Tonya Odell, to pick him up. Odell 
did so, returning Clark to his home between 2 and 3 p.m. 

Meanwhile, rescue personnel took Fowler to St. Joseph 
Hospital for medical care. At the hospital, police interviewed 
Fowler’s girl friend about the shooting, and she identified some 
of the personal property found in Fowler’s car as belonging to 
Clark. 

Police contacted Clark at his parents’ home at approximately 
12:25 a.m. on Thursday, March 13. Under questioning at police 
headquarters, Clark initially denied any involvement in the 
shooting of Fowler. When confronted with the identification of 
his property in Fowler’s car, Clark began crying and confessed 
that he had shot Fowler. Police officers taped Clark’s statement, 
which was played for the jury at trial. The officers to whom 
Clark gave his confession testified that Clark appeared nervous 
and afraid and that he told them that he was scared of Fowler. 
The officers testified that they believed Clark told them the 
truth and that they found him cooperative. The officers testified 
that the information which Clark gave them regarding the loca- 
tion of the gun used in the shooting, as well as Fowler’s cache 
of weapons and drugs, was accurate. 

Clark was charged with first degree murder and use of a 
firearm in the commission of a felony. He testified in his own 
defense at trial. Clark maintained that he shot Fowler in self- 
defense and that he did not intend to kill Fowler. In addition to 
the facts set forth above, Clark stated that Fowler’s behavior had 
become increasingly erratic and violent in the weeks preceding 
the shooting and that Fowler had physically beat him on several 
occasions. 

At trial, the prosecution introduced the testimony of Jerry W. 
Jones, M.D., a forensic pathologist who performed an autopsy 
upon Fowler. Jones stated that Fowler was shot twice on the left 
side of his chest, once in his lower right abdomen, and once on 
the left side of the back of his head. Jones opined that the head 
wound caused Fowler’s death. The other gunshot wounds were 
nonfatal. Jones concluded that the shots which wounded Fowler 
were fired from a distance of 24 inches or more at Fowler. 
Toxicology tests revealed the presence of cocaine and metham- 
phetamine in Fowler’s body at the time of his death. There was 
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evidence that the amount of methamphetamine in Fowler’s body 
was five times greater than any amount which would conceiv- 
ably be prescribed for a therapeutic purpose and that at such a 
concentration, the methamphetamine could have caused Fowler 
to be anxious, restless, and delusional. Additional trial evidence 
is discussed below as needed. 

The jury was instructed regarding first degree murder, second 
degree murder, manslaughter, and self-defense. The jury found 
Clark guilty of second degree murder and use of a firearm in the 
commission of a felony. Clark was sentenced to life imprison- 
ment on the murder conviction, and a consecutive term of 10 
years’ imprisonment on the use conviction. He appeals. 


ASSIGNMENTS OF ERROR 

Clark claims that the trial court erred in admitting a photo- 
graph of Fowler and his daughters over Clark’s objection. Clark 
asserts that the trial court erred in failing to sustain his motions 
to dismiss made at the close of the State’s evidence and at the 
close of all the evidence, and in failing to grant his motion for 
a new trial. Clark assigns as error the trial court’s exclusion of 
evidence which he offered to prove Fowler’s violent disposi- 
tion. Clark also claims that he received an excessive sentence. 


STANDARD OF REVIEW 

In proceedings where Nebraska statutes involving the rules 
of evidence apply, the admission of evidence is controlled by 
rule and not by judicial discretion, except where judicial dis- 
cretion is a factor involved in assessing admissibility. State v. 
Nissen, 252 Neb. 51, 560 N.W.2d 157 (1997). 

In determining whether a criminal defendant’s motion to dis- 
miss for insufficient evidence should be sustained, the State is 
entitled to have all of its relevant evidence accepted as true, the 
benefit of every inference that reasonably can be drawn from 
the evidence, and every controverted fact resolved in its favor. 
State v. Jackson, 255 Neb. 68, 582 N.W.2d 317 (1998). 

In a criminal case, a motion for new trial is addressed to the 
discretion of the trial court, and unless an abuse of discretion is 
shown, the trial court’s determination will not be disturbed. 
State v. Kula, 252 Neb. 471, 562 N.W.2d 717 (1997). 
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ANALYSIS 
Admission of Photograph. 

Clark objected to the admission of a photograph of Fowler 
and his daughters and argues on appeal that the receipt into evi- 
dence of this photograph was reversible error. Although we con- 
clude that the admission of the photograph was error, we find its 
admission to be harmless error. 

The admission of photographs into evidence rests largely 
within the discretion of the trial court, which must determine 
their relevancy and weigh their probative value against their 
possible prejudicial effect. State v. McBride, 250 Neb. 636, 550 
N.W.2d 659 (1996). This is particularly so where the pho- 
tographs are gruesome or explicit. Jd. In a homicide prosecu- 
tion, photographs of a victim may be received into evidence for 
purposes of identification, to show the condition of the body or 
the nature and extent of wounds and injuries to it, and to estab- 
lish malice or intent. Jd. See, also, State v. White, 244 Neb. 577, 
508 N.W.2d 554 (1993). 

In the instant case, the photograph of Fowler and his daugh- 
ters was not offered for a proper purpose and its relevance is 
imperceptible. The admission of the photograph was error. 

The erroneous admission of evidence in a criminal trial is not 
prejudicial if it can be said that the error was harmless beyond 
a reasonable doubt. McBride, supra. In the instant case, the 
photograph is small, the images in the photo are blurred, and the 
facial features of Fowler and his daughters are scarcely distin- 
guishable. The photograph appears to have been taken with a 
Polaroid-type camera. The impact of the photograph is innocu- 
ous. 

Having reviewed the record as a whole, we determine that 
the evidence properly admitted overwhelmingly establishes 
Clark’s guilt beyond a reasonable doubt. We, therefore, con- 
clude that error in admitting the photograph did not materially 
influence the jury in reaching its verdict and was harmless 
beyond a reasonable doubt. The assigned error is without merit. 


Denial of Motions to Dismiss Charges and Motion for New Trial. 
Clark testified that he shot Fowler in self-defense and that he 
did not intend to kill Fowler. Clark moved to dismiss the 
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charges at the end of the State’s presentation of evidence and at 
the conclusion of all the evidence, claiming that the State had 
failed to prove his intent, a material element of the crime with 
which he was charged. This was also the basis of Clark’s motion 
for new trial. 

In determining whether a criminal defendant’s motion to dis- 
miss for insufficient evidence should be sustained, the State is 
entitled to have all of its relevant evidence accepted as true, the 
benefit of every inference that reasonably can be drawn from 
the evidence, and every controverted fact resolved in its favor. 
State v. Jackson, 255 Neb. 68, 582 N.W.2d 317 (1998). A 
motion for new trial is addressed to the discretion of the trial 
court, and unless an abuse of discretion is shown, the trial 
court’s determination will not be disturbed. State v. Kula, 252 
Neb. 471, 562 N.W.2d 717 (1997). We have reviewed the trial 
proceedings, and we conclude that the trial court properly 
denied Clark’s motions to dismiss the charges and his motion 
for new trial. 

With respect to Clark’s claim that the record lacks evidence 
of intent, we note that Clark’s denial of his intent to kill Fowler 
was not the sole evidence of intent offered at trial. A criminal 
defendant’s mental process of forming the intent to kill is not 
always susceptible to proof by direct evidence, and it may be 
proved by circumstantial evidence. State v. Lyle, 245 Neb. 354, 
513 N.W.2d 293 (1994). For example, in Lyle, a first-degree 
murder case, this court found that Lyle’s act of intentionally 
aiming the gun up and down the victim’s body as the gun was 
fired could reasonably be interpreted as circumstantial evidence 
of Lyle’s intent to kill. 

In the instant case, eyewitnesses testified that they saw and 
heard Clark fire multiple shots, even as Fowler was falling to 
the ground. This and other evidence could reasonably be found 
to be circumstantial evidence of Clark’s intent to kill Fowler. 
The interpretation of the evidence was a matter of fact which 
precluded a directed verdict against the State and which was 
properly left to the jury to determine. The trial court did not err 
in overruling Clark’s motions to dismiss and the motion for new 
trial on this basis. These assigned errors are without merit. 
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Exclusion of Larsen Testimony. 

Clark unsuccessfully attempted at trial to introduce the testi- 
mony of Robert Larsen, an agent of the State of Iowa’s division 
of criminal investigations. Larsen is assigned to patrol the 
Ameristar Casino in Council Bluffs, Iowa. The State’s objection 
to Larsen’s testimony was sustained, and Clark made an offer of 
proof outside the presence of the jury. 

If allowed to testify, Larsen would have stated that he arrested 
a drug dealer named Arthur Hernandez at the casino on January 
27, 1997. According to Larsen, Hernandez was “paranoid” and 
feared for his life when he approached Larsen. Hernandez told 
Larsen that some drug deals he made with Fowler had gone 
awry and that Fowler had contracted with others to murder 
Hernandez. Hernandez gave Larsen methamphetamine which 
Hernandez possessed, in order to be arrested and gain safety 
from Fowler. Larsen stated that he had never before encountered 
such a situation and that on the basis of this encounter, he 
formed an opinion that Fowler possessed violent propensities 
because “I don’t know why else. anybody [such as Hernandez] 
would hand over drugs so blatantly to a police officer.” 

The trial court rejected Larsen’s testimony on the bases that 
it was hearsay and that Larsen’s opinion was not based upon 
sufficient foundation. The trial court’s ruling was correct. 

In the instant case, on the record before us, Clark’s trial 
counsel tendered his offer of Larsen’s testimony as lay opinion 
evidence. Clark proffered no evidence that Larsen had or 
acquired knowledge about Fowler’s tendencies other than that 
conveyed by Hernandez, which served as the basis for his opin- 
ion that Fowler possessed violent propensities. Larsen did not 
investigate the veracity of Hernandez’ assertions. Opinion evi- 
dence which is unsupported by appropriate foundation is not 
admissible. Menkens v. Finley, 251 Neb. 84, 555 N.W.2d 47 
(1996). On this record, the trial court correctly excluded 
Larsen’s testimony as lacking foundation. 

In excluding the proposed testimony of Larsen, the trial court 
correctly noted that Hernandez’ statements made to Larsen were 
hearsay and therefore excluded. Hearsay is defined as a state- 
ment other than one made by the declarant while testifying at a 
trial or hearing, offered in evidence to prove the truth of the 
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matter asserted. State v. Neujahr, 248 Neb. 965, 540 N.W.2d 
566 (1995). The record fails to show that Hernandez’ statements 
to Larsen were otherwise admissible under any exception to the 
hearsay rule. We, therefore, conclude that the proffered testi- 
mony was properly excluded and that this assignment of error is 
without merit. 

Clark contends that he received an excessive sentence. Clark 
was sentenced to life imprisonment for the second degree mur- 
der conviction, plus a consecutive term of 10 years’ imprison- 
ment on the use of a firearm conviction. 

We have stated that a sentence imposed within statutory lim- 
its will not be disturbed on appeal absent an abuse of discretion 
by the trial court. State v. Chojolan, 253 Neb. 591, 571 N.W.2d 
621 (1997). An abuse of discretion takes place when the sen- 
tencing court’s reasons or rulings are clearly untenable and 
unfairly deprive a litigant of a substantial right and a just result. 
Id. We have carefully reviewed the trial evidence, and on this 
record, we find no abuse of discretion. 


CONCLUSION 
For the reasons set forth above, we affirm. 
AFFIRMED. 
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